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KULES  OF  THE  SUPREME  COURT 

In  kegahd  to  the  keporting  and  publishing  of  its  decisions- 
adopted  ON  THE  12Tn  DAY  OP  JUNE,  1875.  AT  ]\It.  VeRNON. 


Whereas,  Tlie  Ci^istitution  lias  vested  in  this  Court  the  power  to 
appoint  a  Kcporter  of  its  decisions  and  the  power  of  removal  at  its  dis- 
cretion, thereby  granting  by  implication  that  of  controlling  such  officer 
in  respect  to  the  time  and  manner  of  the  performance  of  his  duties. 
Therefore  it  is  ordered — 

1.  The  Reporter  shall  publish,  in  book  form,  all  such  opinions  as  are 
to  be  reported,  which  may  be  hereafter  tiled,  within  three  months  after 
the  filing  and  recording  of  the  same,  except  where  more  opinions  of  the 
court  shall  be  filed  at  the  same  time  than  will  comprise  one  volume  of 
the  reports,  in  which  event  the  Reporter  shall  publish  the  first  volume  of 
such  opinions  within  three  mouths  after  the  time  of  the  filing  and  record- 
ing thereof,  and  the  residue  shall  be  published  in  volumes  at  the  rate  of 
one  volume  for  every  three  months. 

2.  In  respect  to~  opinions  already  filed  and  not  yet  reported,  the  Re- 
porter shall  publish  them  in  book  form,  at  intervals  of  not  exceeding 
three  months  for  each  volume  thereof,  until  all  shall  be  published. 

3.  In  order  to  facilitate  the  publication  of  the  opinions  hereafter  to  be 
filed,  as  herein  prescribed,  it  shall  be  the  duty  of  the  Clerks  of  the  sev- 
eral Grand  Divisions  of  this  Court  to  proceed  at  once,  upon  receiving  opin- 
ions for  filing  and  recording,  to  record  the  same,  and  continue  such  work 
until  thej' shall  all  be  recorded;  to  transmit  to  the  Reporter  without  delay, 
after  such  recording,  the  transcript  of  the  record  in  each  case  designated 
for  reporting,  together  with  the  original  opinion  therein,  and  a  copj'  of 
the  printed  abstracts,  briefs  and  arguments;  and  in  all  cases  where  a  peti- 
tion for  rehearing  shall  be  filed,  to  immediately  notify  the  Reporter  of 
such  filing. 

4.  In  cases  where  an  application  for  rehearing  shall  be  made  under 
the  rules  of  the  Court,  the  Reporter  shall  not  publish  the  opinions  therein 
until  such  application  shall  have  been  disposed  of. 

5.  Each  volume  of  reports  subsequent  to  volume  66  shall  contain  not 
less  than  seven  hundred  pages,  and  shall  be  of  the  same  general  charac- 
ter, typographically,  as  those  heretofore  published  by  the  present  Reporter, 
subject  to  such  changes  as  the  Court  may  from  time  to  time  specially 
direct.     The  paper  upon  which  the  reports  may  be  printed  shall  be  clear, 


RULES  OF  THE  SUPREME  COURT. 


white  paper,  supersizcd  and  calendered,  and  of  not  less  than  50  pounds  to 
the  ream.  The  binding  shall  be  of  the  best  law-sheep,  without  blemish 
or  patches,  and  the  boards  used  in  binding  shall  be  good  tar  boards. 

6.  The  Reporter  shall  prepare  a  proper  and  correct  head-note  or  sylla- 
bus  in  each  case,  and  a  statement  of  the  facts  to  precede  tbe  opinion,  when 
the  same  shall  be  necessarj^  but  shall  not  publish  the  briefs  of  counsel 
except  as  specially  directed  by  the  court.  He  shall  furnish  a  table  of  cases 
reported  in  each  volume,  arranged  in  alphabetical  order,  and  an  index  of 
the  matter  contained  in  the  volume,  distributed  under  appropriate  heads 
with  proper  cross-references  and  numbers.  In  any  volume  which  shall 
close  a  term  of  Court,  there  sluill  be  published  a  table  of  the  cases  directed 
not  to  be  reported,  with  reference  to  the  Grand  Division  in  which  they 
were  heard.  Such  rules  as  may  be  from  time  to  time  adopted  by  the 
Court,  shall  be  published  in  the  volume  next  succeeding  their  adoption. 

7.  It  is  made  the  duty  of  the  Reporter  to  superintend  the  printing  of 
the  reports  and  see  that  they  are  accurately  and  properly  printed.  He 
shall  transmit  to  each  of  the  Justices  of  this  Court  a  printed  copy  of  all 
the  cases  reported,  before  the  regular  edition  shall  be  printed. 

8.  Tlie  Reporter  is  not  required  to  attend  upon  the  terms  of  this  Court, 
except  as  may  from  time  to  time  be  especially  directed. 

9.  It  shall  be  the  duty  of  the  Reporter  to  keep  constantly  on  hand,  of 
the  reports  hereafter  to  be  published,  a  sufficient  number  to  meet  promptly 
any  demand  of  the  profession  therefor. 
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SUPREME  COURT  OF  ILLINOIS. 


CENTRAL    GRAND  DIVISION. 

JANUARY    TERM,    1873. 


The  Chicago  and  Alton  Railkoad  Company 

V. 

The  Pp:ople  ex  rel.  Gustavus  Koerner  et  al.  Comrs. 

1.  Common  carriers — railroad  corporations,  subject  to  the  laws  govern- 
ing. A  railroad  company  is  chartered,  and  is  chartered  solely,  for  the  pur- 
pose of  exercising  the  functions  and  performing  the  duties  of  a  common 
carrier.  The  grant  in  its  charter  is  clearly  nothing  more  than  that  the 
corporation  shall  have  the  same  right  of  establishing  tolls  that  a  natural 
person  has  when  acting  as  a  common  carrier, — a  right  to  be  exercised 
within  the  same  limitations  that  the  commoA  law,  in  behalf  of  justice 
and  public  policy,  imposes  upon  the  natural  man. 

2.  Same — implied  limitations  upon  charter  powers  of  railroad  corpora- 
tions— unreasonable  rates  and  unjust  discriminations.  The  rule  forbidding 
unreasonable  charges  and  unjust  discriminations,  being  a  common  law 
rule,  railroad  companies,  by  accepting  their  charters,  take  them  with  this 
implied  limitation  upon  the  power  granted  in  general  terms,  to  establish 
their  rates  of  freight.  Such  charters  are  granted  for  the  purpose  of  fur- 
nishing improved  means  of  transportation  and  travel  to  all  persons  alike, 
without  unjust  discrimination  between  individuals  or  communities,  and 
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■when  accepted  it  is  with  the  knowledge  that  the  nature  of  the  grant  im- 
poses these  obligations. 

3.  Constitutional  law — legislative  control  over  railroad  corporations. 
Even  conceding  that  the  charters  of  railroad  companies  are  coutracts,  the 
constitutional  power  of  the  legislature  to  prohibit  unjust  discrimination 
in  freights  still  exists,  and  rests  in  the  right  of  the  legislature  to  pre- 
scribe the  methods  by  which  to  enforce  a  common  law  duty  that  such 
companies  voluntarily  assume  when  they  exercise  the  functions  of  a  com- 
mon carrier.  Such  legislation  is  in  no  respect  a  violation  of  their  char- 
ters. 

4.  Railroads — w7iat  is  unjust  discrimination.  The  establishment  per- 
manently of  less  rates  of  freight  at  points  of  competition  with  other  roads 
than  is  fixed  at  other  places  for  the  same  distance,  can  not  be  justified  by 
showing  that  the  rates  charged  at  such  other  places  are  reasonably  low, 
and  that  the  rates  charged  at  competing  points  are  unreasonably  low. 
Even  if  the  higher  rates  are  reasonably  low,  when  regarded  with  refer- 
ence to  the  profit  upon  the  capital  invested  in  the  road,  they  are  not  rea- 
sonable in  the  true  sense  of  the  term,  if  no  satisfactory  reason  can  be 
given  for  charging  less  rates  for  the  same  or  greater  services  to  persons  at 
other  stations.  Such  corporations  should  not  use  their  power  to  benefit 
loarticular  individuals  or  build  up  particular  localities  by  arbitrary  dis- 
criminations in  their  favor  that  must  cause  injury  to  other  persons  or 
places  engaged  in  rival  pursuits,  or  occupying  rival  positions. 

5.  Same — constitutional  provision  as  to  discriminations.  Sec.  15,  art. 
11,  of  the  new  constitution,  which  provides  that  "the  general  assembly 
sliall  pass  laws  to  correct  abuses  and  prevent  unjust  discrimination  and 
extortion  in  the  rates  of  freight  and  passenger  tariffs  on  the  different 
roads,"  etc.,  is  a  recognition  of  the  fact  that  there  may  be  discriminations 
which  are  not  unjust,  and  by  implication  it  restrains  the  power  of  the 
legislature  to  a  prohibition  of  those  which  are  unjust. 

6.  Constitutional  law — law  making  a  certain  act  that  may  be  innocent, 
conclusive  evidence  of  guilt.  An  act  of  the  legislature  which  forbids  any 
discriminations  whatever,  under  any  circumstances,  whether  just  or  un- 
just, in  charges  for  transporting  the  same  class  of  freight  over  equal 
distances,  even  though  moving  in  opposite  directions,  and  does  not  per- 
mit the  companies  to  showthat  the  discrimination  is  not  unjust, but  infers 
guilt  as  a  conclusive  presumption  from  the  mere  fact  of  a  difference  of 
rates,  without  any  opportunity  of  rebutting  such  presumption,  is  in  viola- 
lion  of  the  spirit,  if  not  the  letter,  of  the  constitutional  provisions  for  the 
protection  of  life,  liberty  and  property,  and  which  guarantees  the  right 
of  trial  by  jury,  and  which  gives  the  right  in  all  criminal  prosecutions  to 
appear  and  defend  in  person  and  by  counsel. 

7.  The  legislature  can  not  raise  a  conclusive  presumption  of  guilt 
against  a  natural  person  from  an  act  that  may  be  innocent  in  itself,  and 
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thereby  take  from  him  the  privilege  of  showing  the  actual  innocence  or 
propriety  of  the  act,  and  confiscate  his  property  as  a  penalty  for  the  sup- 
posed offense. 

8.  Same — excessive  penalty.  An  act  of  the  legislatui'e  making  any  dis- 
crimination on  the  part  of  railroad  companies  in  their  charges  for  freight 
a  penal  oflFense,  and  providing  for  a  forfeiture  of  all  their  franchises  for 
any  wilful  violation  of  the  act,  without  any  other  penalty  for  the  first 
oflense,  is  in  violation  of  the  spirit  of  the  constitutional  provision  which 
requires  all  penalties  to  be  proportioned  to  the  nature  of  the  oflEense,  and 
also  of  sec.  15  of  art.  11,  under  which  such  a  law  is  framed,  which  only 
authorizes  the  penalty  to  extend  to  forfeiture  of  franchises  and  property 
"  when  necessary  for  that  purposed 

9.  Same — ichat  legislatian,  in  respect  to  railroad  discriminations,  would 
be  proper  and  constitutional.  An  act  prohibiting  railroad  companies  from 
making  any  unjust  discriminations  in  their  charges  for  transporting 
freights,  making  the  charging  of  a  greater  compensation  for  a  less  distance 
or  for  the  same  distance  merely  prima  facie  evidence  of  unjust  discrimi- 
nation, instead  of  conclusive  evidence,  and  giving  such  companies  the 
right  of  trial  by  jury,  not  only  of  the  fact  of  discrimination,  but  also  upon 
the  issue  whether  such  discrimination  is  just  or  not,  is  within  the  un- 
questionable power  of  the  legislature  and  would  be  subject  to  no  consti- 
tutional objection. 

10.  Statutes — when  strictly  construed.  A  law  admitting  of  but  one 
penalty,  and  that  of  the  harshest  possible  character,  will  be  subjected  by 
the  courts  to  close  criticism  and  to  a  strict  construction. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  information  in  the  nature  of  a  quo  warranto 
on  the  relation  of  Gustavus  Koerner,  Richard  P.  Morgan,  Jr., 
and  David  S.  Hammond,  railroad  and  warehouse  commission- 
ers, against  the  Chicago  and  Alton  Railroad  Company,  to  have 
a  forfeiture  of  its  franchises  declared  for  the  reasons  given  in 
the  opinion  of  the  court.  The  court  below  rendered  judg- 
ment of  ouster  against  the  company,  from  which  this  appeal 
was  taken. 

Messrs.  Beckwith,  Ayer  &  Kales,  and  Messrs.  Will- 
iams &  Burr,  for  the  appellant. 

Mr.  J.  H.  RowELL,  Mr.' Hamilton  Spencer,  and  Mr.  R. 
M.  Benjamin,  for  the  relators. 
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Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

This  record  brings  before  us  the  proceedings  upon  an  in- 
formation in  the  nature  of  a  quo  loarranio,  filed  by  the  rail- 
road commissioners  of  the  State  against  the  Chicago  and 
Alton  Railroad  Company,  under  the  act  which  went  into  op- 
eration July  1,  1871,  entitled  ''An  act  to  prevent  unjust  dis- 
criminations and  extortions  in  the  rates  to  be  charged  by  the 
different  railroads  in  this  State  for  the  transportation  of 
freight  on  said  roads."  The  information  set  forth  that  the 
company,  in  violation  of  this  act,  had  repeatedly  charged  and 
received  for  transporting  lumber  from  Chicago  to  Lexington, 
a  distance  of  one  hundred  and  ten  miles,  the  sum  of  five 
dollars  and  sixty-five  cents  per  one  thousand  feet,  while,  at 
the  same  time,  it  had  only  charged  for  transportation  of  like 
lumber  from  Chicago  to  Bloomington,  a  distance  of  one  hun- 
dred and  twenty-six  miles,  the  sum  of  five  dollars  per  one 
thousand  feet.  The  company,  by  way  of  defense,  pleaded  its 
charter  and  alleged  that  the  rates  of  toll  from  Chicago  to 
Lexington  were  in  fact  reasonable,  while  the  rates  from 
Chicago  to  Bloomington  were  unreasonably  low,  and  were 
established  because  of  the  competition  at  the  latter  point 
with  the  Illinois  Central  Railroad  Company.  To  this  plea 
the  relators  demurred.  The  demurrer  was  sustained,  a  judg- 
ment of  ouster  was  pronounced  against  the  company,  and  its 
franchise  was  declared  forfeited.  From  this  judgment  the 
company  has  prosecuted  an  appeal  to  this  court. 

The  question  involved  in  this  record  is  the  constitutional- 
ity of  the  act  of  the  legislature  under  which  the  information 
was  filed.  The  object  of  the  general  assembly  in  passing  the 
law  is  indicated  by  its  title,  which  we  have  already  given. 
The  substance  of  the  first  section  of  the  act  is,  that  no  rail- 
road corporation  in  this  State  shall  charge  a  larger  compen- 
sation for  the  transportation  of  freight  over  any  distance  than 
it  is  charging  at  the  same  time,  for  freight  of  the  same  class, 
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over  a  less  distance,  nor  sliall  it  charge  the  same  amount  that 
it  charges  over  a  less  distance.  Another  clause  of  the  same 
section  provides,  that  no  railroad  company  in  tliis  State  shall 
charge  a  larger  compensation  for  freight  over  any  portion  of 
its  road,  than  is  charged  for  freight  of  the  same  class  over 
any  other  portion  of  equal  length. 

The  second  section  of  the  act  merely  defines  what  is  meant 
by  the  phrase  "railroad  corporation." 

The  third  section  makes  the  rates  of  the  year  1870  the 
standard  for  freight  charges.  This  section  is  not  brought 
before  us  by  this  record. 

The  fourth  section  provides  for  the  recovery  of  a  penalty 
of  one  thousand  dollars,  in  an  action  of  debt,  together  with 
a  reasonable  attorney's  fee,  by  any  person  aggrieved  by  the 
violation  of  this  act. 

The  fifth  and  last  section  provides,  that  any  wilful  violation 
of  this  act,  by  any  railroad  corporation,  ''shall  be  deemed 
and  taken  a  forfeiture  of  its  franchises,"  and  authorizes  a 
proceeding  to  that  end,  such  as  is  before  us  in  the  present 
record. 

Very  elaborate  arguments  have  been  filed  by  counsel,  but 
they  are  chiefly  devoted  to  a  discussion  of  the  power  of  the 
legislature  to  control  the  rate  of  railway  charges  or  to  fix 
their  maximum  limit.  It  is  urged  by  counsel  for  the  com- 
pany that  its  charter  is  a  contract  with  the  State,  by  which 
the  latter  has  irrevocably  granted  to  the  corporation  the  right 
to  establish  its  rates  of  toll,  subject  only  to  an  implied  con- 
dition, which  is  admitted  by  counsel,  that  they  shall  not  be 
unreasonable  or  excessive.  It  is  further  urged  that  this  char- 
ter, with  all  the  privileges  it  granted,  is  protected  under  that 
clause  of  the  constitution  of  the  United  States  which  pro- 
hibits the  States  from  enacting  any  law  impairing  the  obliga- 
tion of  contracts.  On  the  other  hand,  it  is  contended  by 
counsel  for  the  relators  that  railroad  corporations,  which  ob- 
tain their  right  of  way  through  the  exercise  of  the  right  of 
eminent  domain — a   right   belonging   only  to   the   sovereign 
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power  of  the  State,  and  to  be  delegated  by  that  power  only 
for  public  purposes — must  be  regarded  as  quasi  public  corpor- 
ations, and  therefore  subject  to  legislative  control,  so  far  as 
may  be  necessary  for  the  public  welfare,  of  which  the  legis- 
lature must  necessarily  be  the  judge.  It  is  further  contended 
that  the  right  to  conti'ol  and  regulate  their  tolls  is  a  species 
of  police  power  which  the  legislature  can  not  alienate  from 
the  State  even  if  it  should  so  desire,  because  essential  to  the 
proper  sovereignty  of  the  State. 

These  propositions  of  counsel  invite  us  to  a  wide  field  of 
discussion,  upon  which  we  do  not  at  present  propose  to  enter. 
We  have  stated  them  for  the  purpose  of  saying,  in  terms,  that 
we  express  no  opinion  in  regard  to  them,  and  do  not  propose 
to  do  so  until  a  case  shall  come  before  us  demanding  their 
discussion.  There  are  laws  upon  our  statute  book  involving 
their  consideration,  but  the  act  before  us  does  not  necessarily 
do  so  in  its  application  to  the  present  case,  and  the  expression 
of  an  opinion  in  regard  to  legislation  not  involved  in  this 
record  would  be  obviously  improper. 

Conceding,  for  the  purposes  of  this  appeal,  all  that  is  claimed 
by  counsel  for  the  appellant  in  regard  to  the  inviolability  of 
railroad  charters  regarded  in  the  light  of  contracts,  we  are 
still  of  opinion  that  the  legislature  has  the  clearest  right  to 
pass  an  act  for  the  purpose  of  preventing  an  unjust  discrim- 
ination in  railway  freights,  whether  as  between  individuals 
or  communities,  and  to  enforce  its  observance  by  appropriate 
penalties.  The  grounds  of  this  opinion  may  be  briefly  stated, 
and  they  are  as  follows: 

A  railroad  company  is  chartered,  and  is  chartered  solely, 
for  the  purpose  of  exercising  the  functions  and  performing 
the  duties  of  a  common  carrier.  The  duties  and  liabilities  of 
common  carriers  are  clearly  defined  by  the  common  laAr,  and 
have  been  so  defined  for  centuries.  In  all  commercial  coun- 
tries the  law  upon  this  subject  is  one  of  the  most  important 
branches  of  legal  science,  and  its  leading  principles  were  es- 
tablished by  the  courts  of  England  at  an  early  day.     One  of 
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these  principles  is,  that  nothing  excuses  the  carrier  for  the 
non-delivery  of  the  goods  received  by  him  for  carriage,  ex- 
cept the  act  of  God,  or  the  public  enemy.  We  do  not  find  it 
written  in  the  charters  of  railroad  corporations  in  this  State^ 
that  they  shall  exercise  their  franchises  subject  to  this  strin- 
gent liability;  yet,  nevertheless,  this  court  ha?  firmly  held 
them  to  it,  not  permitting  them  to  evade  it,  even  by  a  notice, 
or  bv  any  means  short  of  a  special  contract  with  the  shipper 
to  which  his  free  assent  must  be  shown  to  have  been  given. 
Another  perfectly  well  settled  rule  of  the  common  law  in 
regard  to  common  carriers  is,  that  they  shall  not  exercise 
any  unjust  and  injurious  discrimination  between  individ- 
uals in  their  rates  of  toll.  In  the  language  of  Chief  Jus- 
tice Holt,  when  delivering  the  opinion  of  the  court  of 
King's  Bench,  in  the  celebrated  case  of  Coggs  v.  Bernard, 
2  Lord  Raymond,  decided  in  1703,  the  common  carrier  "ex- 
ercises a  public  employment,"  and  it  necessarily  follows 
that  he  must  deal  with  the  public  fairly  and  without  un- 
just discrimination.  This  common  law  duty  of  common 
carriers  is  not  prescribed  in  the  charters  of  railroad  cor- 
porations, but,  like  the  other  duty  of  delivering  goods  in 
safety,  unless  prevented  by  the  act  of  God  or  the  public  en- 
emy, it  attaches  to  them  by  virtue  of  their  function  as  com- 
mon carriers,  the  moment  they  commence  the  transportation 
of  freight.  In  accepting  their  charters,  which  gave  them  an 
artificial  existence  as  common  carriers,  they  necessarily  ac- 
cepted them  with  all  the  duties  and  liabilities  attached,  by  the 
existing  law,  to  the  function  of  a  common  carrier.  This 
proposition  seems  to  our  mind  so  plain  as  hardly  to  admit  of 
more  argument  than  an  axiom  in  mathematics.  While  the 
law  now  imposes,  and  always  has  imposed,  upon  individuals 
exercisingthe  vocation  of  a  common  carrier,  the  obligation  of 
rendering  service  to  all  persons  without  injustice  to  any,  how 
utterly  unreasonable  it  is  to  claim  that  a  corporation  is  to  be 
permitted   to   discriminate   in  its  tolls  at  its  own   discretion 

and  without  regard  to  justice,  merelv  because  the  legislature 
2— 67th  III. 
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in  the  charter  that  created  it  for  the  purpose  of  exercising  a 
like  vocation,  has  authorized  it  to  establish  rates  of  toll  with- 
out, in  terms,  providing  that  they  shall  be  free  from  unjust 
discrimination.  What  was  the  import  of  that  grant,  made, 
as  it  M'as,  in  broad  and  general  terms?  Clearly  nothing  more 
than  that  the  corporation  should  have  the  same  right  of  es- 
tablishing tolls  that  a  natural  person  has.  Avhen  acting  as  a 
common  carrier — -a  right  to  be  exercised  Mathin  the  same 
limitations  that  the  common  law,  in  behalf  of  justice  and 
public  policy,  imposes  upon  the  natural  man. 

This  ease  has  been  argued  on  both  sides  with  commendable 
ability  and  candor,  and  we  avail  ourselves  of  an  admission 
made  by  counsel  for  the  company  to  illustrate  the  position  we 
are  enforcing.  It  is  conceded  by  counsel,  in  express  terms, 
that  "a  natural  person  is  not  allowed  to  make  unreasonable 
and  excessive  charges  as  a  common  carrier,  and  an  artificial 
person  is  subject  to  the  same  restrictions.''  It  is,  of  course, 
contended  by  counsel,  that  the  legislature  has  no  power  to 
determine  what  charges  are  reasonable  or  unreasonable,  but 
with  that  branch  of  the  question  we  have,  in  this  case,  no 
concern.  It  is  undoubtedly  true,  as  conceded  by  counsel,  that 
the  artificial  person  has  no  more  right  than  the  natural  person 
to  make  unreasonable  and  excessive  charges  as  a  common 
carrier.  And  why?  This  restriction  is  not  found  in  railway 
charters  as  generally  framed,  and  certainly  not  in  the  charter 
presented  by  this  record,  in  regard  to  which  counsel  are  speak- 
ing. The  obvious  reason  is,  the  principle  we  have  already 
stated.  The  rule  forbidding  unreasonable  charges  was  a  com- 
mon law  rule  when  these  charters  were  granted,  and  the 
companies  accepted  their  charters  with  this  implied  limitation 
upon  the  power  granted,  in  general  terms,  to  establish  their 
rates  of  freight.  If  this  implied  condition  against  unreason- 
able rates  of  freight  attached  by  the  existing  law  to  their 
charters  at  the  date  of  their  acceptance,  on  what  ground  can 
it  be  held  that  the  corresponding  condition  against  unjust 
discrimination  did  not  equally  attach?     There  is  no  ground 
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for  the  distinction.  The  charters  were  granted  for  the  pur- 
pose of  furnishing  improved  means  of  transportation  and 
travel  to  all  persons  alike,  without  unjust  discrimination  be- 
tween individuals  or  communities,  and  thev  were  accepted 
with  the  knowledge  that  the  nature  of  the  grant  imposed  that 
obligation. 

This  question  of  unjust  discrimination  is  not  before  this 
€ourt  for  the  first  time.  In  the  case  of  Vincent  against  this 
same  companyj  49  111.  33,  we  held  that  railway  companies 
can  make  no  injurious  discrimination  between  individuals, 
and  therefore  could  not  charge  one  rate  for  delivering  grain 
at  a  certain  elevator  in  Chicago,  and  a  higher  rate  for  deliv- 
ering at  another  elevator  in  the  same  city,  and  equally  acces- 
sible upon  its  line.  The  same  rule  was  recognized  in  The 
People  V.  C.  and  A.  R.  R.  Co.  55  111.  HI,  though  the  facts  of 
that  case  were  found  not  to  require  its  application.  The  rule 
was  again  declared  in  G.  and  N.  W.  R.  R.  Co.  v.  The  People 
ex  rel.  Hempstead  et  al.  56  111.  365.  The  opinion  in  that  case 
cites  several  English  and  American  cases  in  which  it  was  held 
that  railway  companies  could  not  be  permitted  to  practice  an 
injurious  and  arbitrary  discrimination  between  different  per- 
sons, and  we  now  refer  to  them  without  further  citation. 

If,  then,  an  unjust  discrimination  is  not  to  be  permitted  as 
between  individuals  in  regard  to  freights,  is  it  any  more  per- 
missible as  between  different  communities  or  localities?  We 
are  wholly  at  a  loss  to  discover  the  slightest  difference  in  rea- 
son or  principle.  If  a  farmer,  living  three  miles  from  the 
Springfield  station  upon  this  company's  road,  is  charged  fifteen 
cents  per  bushel  for  shipping  his  corn  to  Chicago,  is  it  just 
that  the  farmer  who  lives  twenty  miles  nearer  Chicago  should 
be  charged  a  higher  sum?  Certainly  not,  unless  the  railway 
company  can  show  a  peculiar  state  of  affairs  to  justify  the 
discrimination,  and  this  must  be  something  more  than  the 
mere  fact  that  there  are  competing  lines  at  one  point  and  not 
at  the  other.  The  discrimination,  in  such  a  case,  is  as  much  a 
discrimination  between  individuals  as  it  would  be  in  reference 
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to  two  persons  living  in  the  same  locality,  and  shipping  at  the 
same  station,  unless,  as  before  stated,  a  satisfactory  reason 
can  be  given  for  discrimination  between  the  points  of  ship- 
ment, and  such  a  reason,  in  the  case  supposed,  it  is  not  very 
easy  to  conceive. 

So,  too,  in  the  case  before  us.  The  resident  of  Blooming- 
ton,  who  sends  to  Chicago  for  a  car  of  lumber,  is  charged  by 
the  company  at  the  rate  of  five  dollars  per  thousand  feet 
for  transportation.  The  resident  of  Lexington,  who  orders 
the  same  lumber  at  the  same  time,  is  charged  five  dollars  and 
sixty-five  cents  per  thousand  feet  for  a  transportation  sixteen 
miles  less  in  distance.  Is  there  not  here,  unless  an  explana- 
tion can  be  furnished  by  the  company,  an  unjust  discrimina- 
tion between  individuals,  quite  as  much  within  the  prohibition 
of  the  principles  of  the  common  law  as  would  be  an  unjust 
discrimination  between  individuals  of  the  same  town? 

We  have  endeavored  to  show  on  what  a  firm  foundation 
rests  the  constitutional  power  of  the  legislature  to  prohibit  un- 
just discrimination  in  railway  freights,  even  conceding  what 
is  claimed  for  their  charters  as  contracts. 

We  should,  however,  be  doing  the  counsel  for  appellant  an 
injustice,  if  it  were  to  be  inferred  from  what  we  have  said, 
that  they  distinctly  assert  a  right,  on  the  part  of  the  company, 
to  make  unjust  discriminations.  We  understand  them  to 
concede,  in  the  conclusion  of  their  argument,  the  power  of 
the  legislature  to  prohibit  such  discriminations,  but  the}'  in- 
sist that  no  discrimination  is  unjust  if  the  person  against 
whom  it  is  made  is  not  himself  charged  an  unreasonable  rate. 
They  therefore  averred,  in  their  plea  to  the  information,  that 
the  charges  for  freight  to  Lexington  were,  in  fact,  reasonable, 
and  those  to  Bloomington  were  unreasonably  low.  But  in 
our  opinion,  if  the  act  of  the  legislature  had  directed  its  pen- 
alties, as  it  should  have  done,  not  against  all  discriminations, 
but  only  against  unjust  discriminations,  and  had  made  thai 
the  issue  to  be  tried,  it  would  have  been  no  answer  to  aver, 
in  the  plea,  that  the    larger  rates  for  the  less  distance    wei-e 
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reasonable  rates.  That  would  have  had  only  an  argumenta- 
tive bearing  upon  the  issue  to  be  tried,  to-wit:  the  existence 
of  an  unjust  discrimination  between  neighboring  towns. 
What  is  a  reasonable  rate  of  freight  over  a  railroad,  is,  at 
best,  a  mere  matter  of  opinion,  depending  on  a  great  variety 
of  complicated  facts,  which  but  few  persons  could  intelli- 
gently investigate,  and  which  it  would  be  whollv  in  the  power 
of  the  company  to  furnish  or  withhold.  Railroad  experts 
might  be  produced  who  would  testify  that,  in  their  opinion, 
the  rate  to  Lexington,  in  the  present  case,  was  a  reasonable 
rate,  but  the  fact  that  a  less  rate  was  charged  for  the  greater 
distance  to  Bloomington,  if  the  difference  was  a  permanently 
established  and  not  a  casual  difference,  and  if  it  could  be  ex- 
])lained  only  by  the  fact  that  there  was  a  competing  line  at 
one  place  and  not  at  the  other,  might  be  well  accepted  as  con- 
clusive proof  that  the  rate  to  Lexington  was  not  a  reasonable 
rate.  The  only  issue  to  be  made  under  a  law  properly  framed, 
would  be,  whether  there  was  an  unjust  discrimination  or  not. 
If,  on  the  trial  of  such  an  issue,  the  prosecutor  proves  a  per- 
manently established  discrimination,  like  that  disclosed  by 
the  present  record,  and  the  company  can  show  no  other  reason 
for  it  than  the  existence  of  a  competing  line  at  the  favored 
point,  the  defense  must  be  held  unsatisfactory,  notwithstand- 
ing witnesses  may  testify  that  they  believe,  as  a  matter  of 
theoretical  opinion,  that  the  rates  to  Lexington  are  reasonable. 
They  can  not  be  reasonable,  and  the  discrimination  must  be 
unjust,  if  the  lesser  rates  for  the  greater  distance  have  been 
established  merely  because  the  company  has  ceased  to  exer- 
cise at  that  point  a  practical  monopoly.  It  can  not  be  sup- 
posed that  either  of  the  competing  lines  would  establish  a 
permanent  rate  of  charges  upon  a  scale  that  would  not  fur- 
nish a  remunerative  profit.  The  rates  to  Bloomington  would 
be  established  under  the  influence  of  a  fair  competition, 
which,  by  the  ordinary  laws  that  govern  commerce,  might  be 
relied  upon  as  establishing  a  rate  not  unreasonably  low.  At 
Lexington,  the  rates  would  be  established  by  the  uncontrolled 
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discretion  of  the  company,  and  it  should  not  cause  surprise 
if  thev  were  fixed  unreasonably  high.  If  the  rates  are  not 
unreasonabK"  low  at  Bloomington,  they  are  unreasonably  high 
at  Lexington.  If  they  are  unreasonably  low  at  Bloomington 
and  at  all  other  points  touched  by  competing  lines,  is  it  not  cer- 
tain that  the  company  will  indemnify  itself  by  charging,  at  the 
stations  where  there  is  no  competition,  a  rate  unreasonably 
high?  And  will  not  a  discrimination  arising  solely  from  such 
a  cause,  be  necessarily  an  unjust  and  injurious  discrimination 
as  to  all  persons  shipping  or  receiving  freights  at  the  non- 
competing  stations?  If  Lexington  is  a  town  where  a  con- 
siderable business  is  done,  it  is  evident  that  this  discrimina- 
tion of  rates,  if  permanently  established,  will  diminish  its 
business  and  check  its  growth.  It  was  never  intended  or  ex- 
pected that  these  corporations  should  use  their  power  to  ben- 
efit particular  individuals  or  build  up  particular  localities  by 
arbitrary  discriminations  in  their  favor  that  must  cause  injury 
to  otlier  persons  or  places  engaged  in  rival  pursuits  or  occu- 
pving  rival  positions.  It  is  in  vain  to  say,  in  defense  of  such 
discriminations,  made  without  just  cause,  that  the  rate  of 
charges  against  the  injured  person  or  locality  is  a  reasonable 
rate  and  therefore  no  injury  is  done.  An  injury,  as  a  matter 
of  fact,  is  committed  in  the  manner  just  suggested,  and  the 
legislature  has  the  right  to  require  the  corporation  to  show  a 
sufficient  cause  for  the  discrimination  which  produces  the  in- 
jury, and  it  can  not  be  permitted  to  evade  the  issue  by  rais- 
ing the  speculative  inquiry  as  to  whether  the  rates  charged 
against  the  injured  parties  or  localities  are  not,  after  all,  rea- 
sonable rates.  Even  if  reasonable,  when  regarded  in  refer- 
ence to  the  profit  upon  the  capital  invested  in  the  road,  they 
are  not  reasonable,  in  the  true  sense  of  the  term,  if  no  satis- 
factory reason  can  be  given  for  charging  less  rates  for  the 
same  or  for  greater  services  rendered  to  persons  doing  busi- 
ness with  the  company  at  neighboring  stations. 

From  what  we  have  said,  it  will  be  seen  that  the  object  of 
the  law  under  which  these  proceedings  were  instituted,  was. 
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in  our  opinion,  clearly  within  the  power  of  the  legislature. 
The  law  was  intended  to  prescribe  the  methods  by  which  to 
enforce  a  common  law  dutv  that  the  railway.*^  of  the  State 
voluntarily  assume  wherever  they  exercise  the  functions  of  a 
common  carrier,  and  it  is,  in  no  respect,  a  violation  of  their 
charters. 

It  remains  to  be  considered  whether  there  are  defects  in 
the  details  of  the  law  Avhich  need  to  be  amended,  before  it 
can  be  executed.  We  are  of  opinion  that  there  are  such 
defects,  but  they  are  susceptible  of  easy  amendment. 

The  discrimination  forbidden  by  the  common  law  to  com- 
mon carriers,  is  an  unjust  or  unreasonable  discrimination. 
The  provision  in  our  new  constitution  is  also  against  unjust 
discrimination.      It  is  in  the  following  words: 

"  The  general  assembly  shall  pass  laws  to  correct  abuses 
and  prevent  unjust  discrimination  and  extortion  in  the  rates 
of  freight  and  passenger  tariffs  on  the  different  roads  in  the 
State,  and  enforce  such  laws  by  adequate  penalties,  to  the  ex- 
tent, if  necessary  for  that  purpose,  of  forfeiture  of  their 
property  and  franchises."     Art.  XI,  sec.  15. 

This  provision,  expressly  directing  the  legislature  to  pass 
laws  to  prevent  unjust  discrimination,  is  a  recognition  of  the 
palpable  fact  that  there  may  be  discriminations  which  are  not 
unjust,  and,  by  implication,  it  restrains  the  power  of  the  leg- 
islature to  a  prohibition  of  those  which  are  unjust.  That 
was  undoubtedly  the  object  of  the  legislature  in  passing  the 
existing  law.  This  is  clearly  shown  by  its  title.  But  the 
act  itself  goes  further.  It  forbids  any  discrimination  what- 
ever, under  any  circumstances,  and  whether  just  or  unjust,  in 
the  charges  for  transporting  the  same  classes  of  freight  over 
equal  distances,  even  though  moving  in  opposite  directions, 
and  does  not  permit  the  companies  to  show  that  the  discrim- 
ination is  not  unjust.  The  mere  proof  of  the  discrimination 
makes  out  a  case  against  the  railway  companies,  which  they 
are  not  allowed  to  meet  by  evidence  showing  the  reason  or 
propriety  of  the  discrimination,  and  then,  upon  this  sort  of 
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ex  parte  trial,  imposes,  as  a  penalty  for  the  offense,  a  forfeiture 
of  the  franchise,  which  would  often  be  equivalent  to  a  fine 
of  millions  of  dollars.  The  object  of  the  law  is  commenda- 
ble, but  such  a  proceeding,  to  be  followed  by  such  a  penalty 
for  the  first  offense,  can  not  be  sustained.  It  could  only  have 
been  authorized  through  the  inadvertence  of  the  legislature. 
The  law,  as  it  now  stands,  makes  an  offense  out  of  an  act 
which  might  be  shown  not  to  be  an  offense,  but  an  exercise 
of  a  M'ise  discretion,  really  beneficial  to  the  people  of  the 
State,  and  while  debarring  the  companies  from  all  right  of 
explanation,  confiscates  their  franchises  upon  the  first  convic- 
tion. The  legislature  can  not  raise  a  conclusive  presumption 
of  guilt  against  a  natural  person  from  an  act  that  may  be  in- 
nocent in  itself,  taking  from  him  the  privilege  of  showing 
the  actual  innocence  or  propriety  of  the  act,  and  confiscating 
his  property  as  a  penalty  for  the  supposed  offense.  Those 
provisions  of  our  constitution  which  forbid  the  deprivation 
of  life,  liberty  or  property,  except  by  due  process  of  law,  and 
which  guaranty  the  right  of  trial  by  jury  "as  heretofore  en- 
joyed,^' and  the  right  in  all  criminal  prosecutions  to  appear 
and  defend  in  person  and  by  counsel,  would  all  be  violated 
by  such  a  law.  These  provisions,  it  is  true,  are  designed  to 
apply  only  to  natural  persons,  but  artificial  persons  must  be 
permitted  to  invoke  the  spirit  of  justice  which  prompted 
them,  so  far  as  may  be  necessary  to  protect  their  property  and 
franchises  against  the  operation  of  a  law  that  substantially 
condemns  without  a  trial. 

That  the  naked  fact  that  a  railway  company  charges  a  larger 
sum  for  transporting  freight  of  the  same  class  over  a  given 
distance,  than  it  is  charging  for  the  same  distance  over  an- 
other part  of  its  road,  or  in  the  opposite  direction,  is  not,  of 
itself,  conclusive  evidence  of  an  unjust  discrimination,  will 
be  manifest  on  a  moment's  consideration.  Take,  for  instance, 
the  road  of  the  appellant,  with  one  terminus  at  Chicago  and 
the  other  at  East  St.  Louis.  At  one  season  of  the  year  more 
freiiihts   are  moving   from   Chicago   towards   East   St.  Louis 
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than  in  the  opposite  direction.  The  consequence,  of  course, 
is,  that  the  supply  of  empty  cars  at  the  latter  point  will  be 
in  excess  of  the  demand.  There  is  a  water  route  between 
these  points  which  also  touches  several  intermediate  stations 
upon  the  road.  Now,  unless  the  railway  company  is  permit- 
ted, under  such  circumstances,  to  induce  shipments  over  its 
line  by  lowering  its  freights,  it  is  evident  that  a  portion  of 
its  cars  will  return  empty.  This  would,  of  course,  necessi- 
tate a  higher  charge  for  freight  moving  towards  St.  Louis 
than  it  would  be  necessary  to  impose  if  return  freights  could 
be  secured  by  lowering  the  rates  on  the  return  trip.  To  for- 
bid the  company  to  lower  the  rates  of  return  freight  would 
thus  benefit  no  one,  and  would  work  an  injury  both  to  the 
company  and  to  the  people  along  the  line.  At  other  seasons 
of  the  year  the  larger  amount  of  freights  is  moving  in  the 
opposite  direction,  and  then  the  operation  must  be  reversed. 

We  give  this  illustration  for  the  purpose  of  showing  that 
a  diiFerence  of  price  for  the  same  distance  of  transportation, 
is  not  necessarily  an  unjust  discrimination,  and  that  any  law 
must  be  fatally  defective  which  infers  guilt,  as  a  conclusive 
presumption,  from  the  mere  fact  of  difference  of  rates,  with- 
out permitting  the  companies  to  show  why  the  different  rates 
were  adopted. 

We  may  so  far  take  judicial  notice  of  the  course  of  public 
affairs  in  this  State  as  to  say  that  the  real  abuse  which  the 
legislature  was  endeavoring,  by  this  act,  to  prevent,  was  not 
such  proper  discriminations  as  those  we  have  just  been  suppos- 
ing, but  the  practice,  which  had  become  general  among  the  rail- 
ways, of  charging  a  higher  compensation  for  carrying  the 
agricultural  products  of  the  State  to  market  when  shipped  at 
a  station  where  there  was  no  competing  line,  than  when 
shipped  where  there  was  such  competition,  although  the  dis- 
tance over  which  the  freight  was  carried  in  the  latter  case 
might  greatly  exceed  the  distance  in  the  former.  The  same 
system  also  prevailed  in  regard  to  the  freight  from  Chicago 
to  points  in  the  interior,  although  probably  not  felt  to  be  so 
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great  an  evil.  For  discriminations  of  this  character,  when 
adopted  as  a  system,  we  can  certainly  perceive  neither  justi- 
fication nor  excuse,  but,  nevertheless,  it  is  the  right  of  a  com- 
])any,  when  prosecuted  on  the  ground  of  unjust  discrimination, 
to  offer  what  evidence  it  can  by  way  of  explanation.  It 
might,  for  example,  show  in  the  present  case,  that  the  lumber 
shipped  to  Lexington  had  caused  a  greater  expense  in  loading 
or  unloading  than  that  shipped  to  Bloomington.  This  may 
not  be  a  very  probable  defense,  but  defenses  may  neverthe- 
less exist,  and  if  they  do,  the  companies  should  not  be  de- 
prived of  the  right  to  make  them. 

Before  this  act  can  be  enforced,  it  should  be  so  amended  as 
to  correspond  with  the  requirement  of  the  constitution  by 
directing  its  prohibitions  against  unjust  discriminations.  It 
should  make  the  charging  of  a  greater  compensation  for  a 
less  distance,  or  for  the  same  distance,  merely  prima  facie 
evidence  of  unjust  discrimination,  instead  of  conclusive  evi- 
dence, as  it  now  is,  and  it  should  give  to  the  railway  com- 
panies the  right  of  trial  by  jury,  not  only  on  the  fact  of  dis- 
crimination, but  upon  the  issue  whether  such  discrimination 
is  just  or  not. 

There  is  another  feature  in  this  law  to  which  we  deem  it 
our  dutv  to  advert.  As  the  act  now  stands,  a  forfeiture  of 
all  franchises  is  the  only  penalty  that  can  be  imposed  upon  a 
company,  in  a  prosecution  instituted  on  behalf  of  the  people, 
and  it  is  imposed  for  the  first  offense.  This,  as  already  re- 
marked, in  some  cases  would  amount  to  a  fine  of  millions  of 
dollars.  Is  not  this  a  violation  of  the  spirit  of  that  con-sti- 
tutional  provision  which  says,  in  terms,  that  "all  penalties 
shall  be  proportioned  to  the  nature  of  the  offense?"  Is  it 
not  also  a  violation  of  the  spirit  of  the  very  clause  of  the 
constitution  under  which  this  act  was  framed,  and  which  re- 
quires the  legislature  to  pass  laws  to  prevent  unjust  discrim- 
ination and  extortion  by  railroad  corporations,  "and  enforce 
such  laws  by  adequate  penalties,  to  the  extent,  if  necessary  for 
that  purpose,  of  forfeiture  of  their  property  and   franchises." 
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Would  it  not  be  better  to  enforce  the  law  by  a  series  of  con- 
siderable and  increasing  fines,  before  imposing  the  final  pen- 
alty of  forfeiture?  A  law  admitting  of  but  one  penalty,  and 
that  of  the  harshest  possible  character,  will  necessarily  be  sub- 
jected by  the  courts  to  close  criticism  and  a  strict  construc- 
tion. 

The  English  Parliament  passed  a  law  in  1854:  prohibiting 
the  giving  of  undue  or  unreasonable  preferences  or  advan- 
tages by  railway  companies  in  the  management  of  their  busi- 
ness. Under  this  act,  various  cases  have  arisen  in  the  English 
courts,  which  have  been  cited  by  counsel.  It  is  unnecessary 
\,o  comment  upon  them.  Tiiey  hold,  as  we  do,  that  a  discrim- 
ination is  not  necessarily  an  unjust  discrimination.  That  is 
;o  be  determined  upon  the  evidence. 

The  opinion  of  the  court  is,  that  while  the  legislature  ha& 
in  unquestionable  power  to  prohibit  unjust  discrimination  in 
railway  freights,  no  prosecution  can  be  maintained  under  the 
existing  act  until  amended,  because  it  does  not  prohibit  un- 
just discrimination  merely,  but  discrimination  of  any  charac- 
ter, and  because  it  does  not  allow  the  companies  to  explain 
the  reason  of  the  discrimination,  but  forfeits  their  franchise 
upon  an  arbitrary  and  conclusive  presumption  of  guilt,  to  be 
drawn  from  the  proof  of  an  act  that  might  be  shown  to  be 
perfectly  innocent.  In  these  particulars  the  existing  act  vio- 
lates the  spirit  of  the  constitution. 

The  judgment  of  the  circuit  court,  ousting  the  appellant 
of  its  franchises,  must,  therefore,  be  reversed. 

Judgment  reversed. 
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Syllabus. 

Nancy  L.  Beacroft  et  al. 

V. 

Phebe  B.  Strawn,  Admx.,  etc. 

1.  Shelly's  case — rule  in.  Where  a  person  takes  an  estate  of  freehold, 
legally  or  equitably,  under  a  deed,  will  or  other  writing,  and  in  the  same 
instrument  there  is  a  limitation  by  way  of  remainder,  either  with  or  with- 
out the  interposition  of  another  estate,  of  an  interest  of  the  same  legal  or 
equitable  quality,  to  his  heirs,  or  heirs  of  his  body,  as  a  class  of  persons, 
to  take  in  succession  from  generation  to  generation,  the  limitation  to  the 
heirs  entitles  the  ancestor  to  the  whole  estate. 

2.  Same — where  tlie  word  ^'heirs''''  is  not  used.  Where  the  devise  or  con- 
veyance is  to  a  person  and  the  children  of  his  body,  the  words  are  not 
technical,  and  the  word  "children"  is  not  one  of  limitation  but  of  purchase, 
and  creates  a  remainder. 

3.  Where  land  was  conveyed  to  a  married  woman  by  a  trustee  in  ac- 
cordance with  the  direction  in  the  will  of  her  father  and  the  decree  of 
court,  the  deed  reciting  that  the  ancestor  had  devised  a  tract  of  land  in 
Bourbon  county,  Ky.,  and  a  slave,  to  the  grantee,  and  the  circuit  court  of 
that  county  had,  by  decree,  appointed  the  grantor  to  sell  the  land  and  slave 
and  invest  the  proceeds  in  lands  in  the  State  of  Illinois,  to  be  held  by  her 
■during  her  life,  and  at  her  death  to  belong  to  the  children  of  her  bodj-,  and 
after  acknowledging  the  receipt  of  the  consideration,  granted  the  land  '-to 
the  party  of  the  second  part,"  the  habendum  part,  being:  "the  said  land 
hereby  conveyed,  to  be  held  and  used  by  the  said  Nancy  L.  Beacroft  during 
lier  natural  life,  free  from  the  debts,  contracts  and  liabilities  of  the  hus- 
band of  the  said  Nancy  L.  Beacroft,  and  at  her  death  to  go  to  the  children 
■of  her  body,  according  to  the  last  will  of,  etc.,  and  the  decree  of  said  Bour- 
bon circuit  court,"  etc.,  "to  have  and  to  hold  as  aforesaid,  the  land,  prem- 
ises and  appurtenances  aforesaid  unto  the  party  of  the  second  part,  their 
heirs  and  assigns,  forever :"  Held,  that  this  case  is  not  within  the  rule  in 
Shelly's  case,  and  that  Mrs.  Beacroft  took  a  life  estate  only,  and  her  chil- 
dren took  the  remainder,  which  became  liable  to  the  payment  of  their 
debts  according  to  their  several  interests. 

Writ  of  Error  to  the  Circuit  Court  of  Morgan  county ;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

Mr.  William  Brown,  for  the  plaintiffs  in  error. 

Mr.  William  Thomas,  for  the  defendant  in  error. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  filed  by  defendant  in  error,  in  the  Morgan 
circuit  court,  against  plaintiffs  in  error.  It  appears  that  Jacob 
Strawn,  in  his  lifetime,  recovered,  in  the  Morgan  circuit  court, 
a  judgment  against  Aquilla  and  George  Beacroft  for  the  sum 
of  $577.09,  and  $9.50  costs,  upon  which  several  executions 
were  issued,  but  the  money  was  not  collected.  George  died 
intestate  in  1865,  after  the  last  execution  was  returned,  leav- 
ing his  father,  mother,  brothers  and  sisters  his  heirs,  who  in- 
herited his  estate;  that  Aquilla  Beacroft,  in  1849,  or  pre- 
viously, conveyed  the  lands  described  in  the  bill  to  James 
Arnold,  who  was  acting  as  a  commissioner  of  the  circuit  court 
of  Bourbon  county,  Kentucky,  to  invest  certain  trust  funds 
in  real  estate  for  the  use  of  Nancy  L.  Beacroft  and  the  chil- 
dren of  her  body;  that,  in  executing  the  trust,  Arnold  pur- 
chased and  paid  for  the  lands,  and  conveyed  them,  or  intended 
to  convey  them,  to  Nancy  L.  to  hold  during  her  life,  and  at 
her  death  to  the  children  of  her  body,  but  made  a  mistake  in 
describing  a  portion  of  them.  The  deed  declared  that  she 
should  hold  them  during  her  life  free  from  the  debts  of  her 
husband,  and  at  her  death  to  go  to  the  children  of  her  body 
in  fee ;  that  she  has  held  the  possession  of  the  land,  claiming 
and  holding  the  same  under  the  conveyance  from  Arnold,  for 
more  than  twenty  years. 

It  appears  that  Nancy  L.  Beacroft  had  ten  children,  of 
whom  George  Beacroft  was  one,  and  it  is  claimed  that  each 
of  them  became  invested  with  one-tenth  part  of  the  premises 
subject  to  the  life  estate  of  their  mother;  that,  on  George's 
death,  his  tenth  part  descended,  subject  to  the  lien  of  this 
judgment,  to  his  father,  mother,  brothers  and  sisters,  the 
parents  taking  each  two-thirteenths  and  the  brothers  and  sis- 
ters each  one-thirteenth,  subject  to  the  life  estate  of  Nancy  L. 
Beacroft;  that  George  died,  leaving  no  other  property  than 
his  interest  in  this  real  estate ;  that  no  administration  was 
granted  on  his  estate;  that  Jacob  Strawn,  after  recovering  his 
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judgment,  died  intestate,  and  defendant  in  error  was  duly  ap- 
pointed administratrix  of  his  estate;  that  other  children  of 
Nancy  L.  have  died,  and  it  is  claimed  that  Aquilla  has  in- 
herited, as  an  heir  of  such  deceased  children,  his  proportionate 
share  of  their  interest  in  the  premises,  and  that  his  interest 
thus  derived  from  them  and  George,  and  the  remainder  of 
George's  interest,  are  subject  to  sale  to  satisfy  this  judgment. 

On  the  hearing,  the  court  below  found  and  decreed  that 
Nancy  L.  owned  a  life  estate,  and  that  the  children  of  her 
body  were  each  vested  with  the  fee  to  one  undivided  tenth 
part  of  the  land;  that  the  interest  of  George  was  sub- 
ject to  his  debts,  and  liable  to  be  sold  therefor ;  and  found 
that  there  was  due  on  the  judgment,  with  costs,  the  sum  of 
§1012.68,  and  ordered  the  heirs  of  George  to  pay  the  same  in 
thirty  days,  and  in  default  thereof,  that  his  interest  be  sold. 
The  record  is  brought  to  this  court,  and  errors  are  assigned. 

It  is  urged  by  plaintiffs  in  error  that  the  conveyance  to  Mrs. 
Beacroft  falls  within  the  rule  in  Shelly's  case,  and  that  she 
took  the  fee  pure  and  absolute.  On  the  other  hand,  it  is  con- 
tended that  she  took  only  a  life  estate,  and  "the  children  of 
her  body"  took  the  remainder;  that  they  took  as  purchasers, 
and  that  the  words  "children  of  her  body"  described  them  as 
purchasers,  and  not  as  limiting  the  estate. 

As  remarked  by  Preston,  in  his  work  on  "Estates,"  the  ex- 
tent and  importance  of  the  rule  in  that  case,  the  variety  of 
cases  which  it  embraces,  the  doubts  entertained  of  its  extent 
and  application,  and  the  nice  distinctions  and  numerous  ex- 
ceptions which  it  admits,  render  the  consideration  of  the  rule, 
and  its  exceptions,  a  task  of  great  difficulty  in  numerous  cases. 
He  lays  it  down,  and  is  fully  supported  by  the  authorities,  that 
the  rule  is  ot  positive  institution,  and  not  of  interpretation  ; 
that  instead  of  seeking  the  intention  of  the  parties,  it,  in  some 
of  the  cases  at  least,  if  not  in  all,  interferes  with  the  pre- 
sumable intention,  and  in  many  cases  with  the  express  inten- 
tion of  the  parties.  Preston  on  Estates,  271.  It  is  usually 
a  question  as  to  the  legal  effect  of  the  language  employed. 
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But  Lord  Mansfield,  in  Perrin  v.  Bhtke,  4  Burr.  2579, 
said  that  the  rule  is  not  a  general  proposition  subject  to 
no  control.  And  Mr.  Justice  Buleer,  in  the  case  of  Hodgson 
V.  Ambrose,  Dougl.  E,.  337,  said,  "If  a  testator  makes  use  of 
legal  phrases,  or  technical  words  only,  the  court  is  bound  to 
understand  them  in  their  legal  sense,  and  they  have  no  right 
or  power  to  say  that  the  testator  did  not  understand  the  mean- 
ing of  the  words  he  has  used,  or. put  upon  them  a  construc- 
tion different  from  what  has  been  long  received,  or  what  is 
affixed  to  them  by  law.  But  if  a  testator  use  other  words 
which  manifestly  show  what  his  intention  was,  and  show  to  a 
demonstration  that  he  did  not  mean  what  the  technical  words 
import  in  the  sense  which  the  law  has  imposed  upon  them, 
that  intention  must  prevail,  notwithstanding  he  has  used  such 
technical  words  in  other  parts  of  the  will." 

And  Lord  Hardwicke,  in  the  case  of  Bagslieio  v.  Spencer, 
2  Atk.  583,  said  that  "The  operation  of  words  must  arise  from 
the  sense  they  carry,"  and  Buller  said  that  can  only  be  found 
by  considering  the  whole  will  together. 

The  rule  in  Shelly's  case  is  stated  by  Kent  in  his  Commen- 
taries, Yol.  4,  p.  214,  in  these  words:  "That  where  the  an- 
cestor, by  any  gift  or  conveyance,  taketh  an  estate  of  freehold, 
and  in  the  same  gift  or  conveyance  an  estate  is  limited,  either 
mediately  or  immediately,  to  his  heirs  in  fee  or  in  tail,Hhe 
heirs' are  words  of  limitation  of  the  estate,  and  not  words  of 
purchase."  And  Preston,  in  his  work  on  Estates,  as  given  by 
Kent,  defines  the  rule  to  be,  "Where  a  person  takes  an  estate 
of  freehold,  legally  or  equitably,  under  a  deed,  will,  or  other 
writing,  and  in  the  same  instrument  there  is  a  limitation  bv 
way  of  remainder,  either  with  or  without  the  interposition  of 
another  estate,  of  an  interest  of  the  same  legal  or  equitable 
quality,  to  his  heirs,  or  heirs  of  his  body,  as  a  class  of  persons, 
to  take  in  succession  from  generation  to  generation,  the  limit- 
ation to  the  heirs  entitles  the  ancestor  to  the  whole  estate." 
These  are  perhaps  the  most  accurate  definitions  of  the  rule  to 
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be  met  with  in  the  books,  and  it  only  remains  to  determine 
whether  the  case  at  bar  is  embraced  within  it. 

The  deed  from  Arnold  conveying  the  lands  recites  that 
Jacky  S.  Hitt,  of  Bourbon  county,  Kentucky,  had  devised  a 
tract  of  land  in  that  county,  and  a  slave,  to  Nancy  L.  Bea- 
croft, and  the  circuit  court  of  that  county  had,  by  decree,  ap- 
pointed Arnold  to  sell  the  land  and  slave  and  invest  the  pro- 
ceeds in  lands  in  the  State  of  Illinois,  to  be  held  by  her  during 
her  life,  and  at  her  death  to  belong  to  the  children  of  her 
body;  and  the  deed,  after  acknowledging  the  receipt  of  the 
consideration,  grants  the  land  "to  the  party  of  the  second 
part."  The  Aa6ewcZtim  clause  is  this:  "The  said  land  hereby 
conveyed,  to  be  held  and  used  by  the  said  Nancy  L.  Beacroft 
during  her  natural  life,  free  from  the  debts,  contracts  and  lia- 
bilities of  the  husband  of  said  Nancy  L.  Beacroft,  and  at  her 
death  to  go  to  the  children  of  her  body,  according  to  the  last 
will  of  the  said  Jacky  S.  Hitt,  and  the  decree  of  said  Bour- 
bon circuit  court,"  etc.,  "  to  have  and  to  hold  as  aforesaid  the 
land,  premises  and  appurtenances  aforesaid  unto  the  party  of 
the  second  part,  their  heirs  and  assigns  forever." 

The  will  of  Hitt,  referred  to  in  the  deed,  devises  the  balance 
of  his  land  and  slaves  in  Kentucky  to  be  equally  divided 
among  the  following  named  of  his  children,  to-wit :  "to  Nancy 
L.  Beacroft,  and  at  her  death  her  portion  to  go  to  the  children 
of  her  body,"  etc.  Devises  of  the  same  character  were  made 
to  a  number  of  his  other  children. 

Does  the  language  employed  in  this  conveyance  only  oper- 
ate as  a  limitation  of  the  estate  to  the  first  taker,  or  does  it 
designate  the  children  of  her  body  as  purchasers  of  the  re- 
mainder? If  but  a  limitation  of  the  estate,  she  took  a  fee 
simple  absolute,  otherwise  she  took  but  a  life  estate. 

It  has  been  held  that  where  the  devise  or  conveyance  is  to 
a  person  and  the  children  of  his  body,  the  language  is  not 
technical,  and  that  the  words  are  not  those  of  limitation,  but 
of  purchase. 
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In  Wilde's  case,  6  Coke  R.  17,  this  distinction  was  taken, 
and  it  was  held  that  the  word  "children,"  in  a  devise,  was  a 
word  of  purchase,  and  not  of  limitation,  and  that  ease  was 
followed  In  the  matter  of  Saunders  et  al.  4  Paige,  203;  and 
the  same  rule  was  announced  in  Rogers  \.  Rogers,  3  Wend. 
505  •  and  again  in  Oinjstee  v.  Phy,  19  N.  Y.  R.  344.  And  the 
case  of  Baker  v.  Scott,  62  111.  86,  recognizes  the  same  distinc- 
tion. 

In  the  case  of  Crawford  v.  Trotter,  4  Madd.  192,  it  was  held, 
in  a  devise  of  annuities  to  "  Lady  Scott  and  to  her  heirs  (sav 
children),"  she  took  a  life  estate,  and  her  children  the  remain- 
der; that,  as  used  in  this  will,  the  word  ''heirs"  was  used  as 
synonymous  with  "children,"  aird  imported  that  they  were  to 
take  after  her  death.  The  language  of  this  deed  and  the  will 
of  Hitt,  according  to  the  distinctions  taken  in  the  ca^es  re- 
ferred to,  take  this  case  out  of  the  rule  in  Shelly-'s  case,  ami 
they  establish  a  broad  distinction  between  the  words  '-heirs 
of  the  body"  and  "  children  of  the  body,"  the  former  only 
operating  as  a  limitation  of  the  estate,  whilst  the  latter  oper- 
ate as  words  of  purchase,  and  create  a  remainder.  Mrs.  Bea- 
croft, then,  took  a  life  estate,  and  her  children  took  the  re- 
mainder, and  that  remainder  became  liable  for  the  debts  of 
any  of  her  children  to  the  extent  of  their  several  interests 
subject  to  her  life  estate.  And  on  the  death  of  any  of  the 
children,  their  several  shares,  in  default  of  a  will,  descended, 
under  the  statute,  to  their  heirs,  subject  to  any  liens  that  each 
of  them  may  have  created,  and  to  their  mother's  life  estate. 

It,  then,  follows  that  George's  share  in  the  lands  became 
liable  to  sale  on  the  execution  against  him  and  his  father,  sub- 
ject to  his  mother's  life  estate;  and  the  portion  of  the  share 
of  any  other  of  the  children  who  may  have  died,  which  has 
descended  to  the  father,  is  subject  to  the  payment  of  this 
judgment  in  like  manner.  But  a  careful  computation  of  the 
interest  due  on  the  judgment  shows  that  the  decree  is  about 
^61  too  large. 

3— 67th  III. 
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Statement  of  tlie  case. 

For  this  erroi%  we  are  compelled  to  reverse  the  decree  and 

remand  the  cause,  that  the  court  below  may  enter  a  decree  for 

the  proper  sum. 

Decree  reversed. 


Samuel  Markoe  et  al. 

V. 

William  Andras. 

1.  Vendor's  lien — ?iot  assignable.  The  lien  which  arises  by  implica- 
tion of  law  in  favor  of  the  vendor  of  land,  is  personal,  and  not  assignable 
or  transmissible  even  by  express  contract.  It  can  be  enforced  only  by  the 
vendor.  The  assignment  of  the  note  given  for  the  purchase  money,  does 
not  carry  with  it,  to  the  assignee,  the  vendor's  lien,  so  that  the  assignee 
can  enforce  it  in  his  own  name. 

3.  Same — distinguished  fi'om  lien  reserved  in  deed.  Where  the  vendor 
expressly  reserves  a  lien  in  his  conveyance  for  the  purchase  money,  it  is 
created  by  contract  and  not  by  implication  of  law.  A  lien  secured  in  this 
manner  constitutes  a  mortgage  to  all  intents  and  purposes,  and  nothing 
more  or  less,  and  therefore  passes,  in  equity,  by  an  assignment  of  the  notes, 
to  the  assignee. 

3.  FoKECLOStiRE — right  to  redeem.  Where  the  vendor's  lien  is  created 
by  express  contract,  it  being  in  effect  a  mortgage,  it  is  error  on  foreclos- 
ure to  decree  a  sale  without  right  of  redemption. 

Writ  of  Error  to  the  Circuit  Court  of  Morgan  county ; 
the  Hon.  Charles  D.  Hodges,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  defendant  in  error  against 
plaintiffs  in  error,  to  enforce  a  lien  reserved  for  the  purchase 
money  of  land. 

It  appeared  that  Joseph  M.  Tellis,  one  of  the  defendants, 
together  with  his  wife,  conveyed  certain  lands  to  Samuel 
Markoe  for  the  consideration  of  $3600,  of  which  sum  fllOO 
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was  paid  down,  and  a  promissory  note  executed  for  the  re- 
maining $2500,  payable  in  three  years,  with  eight  per  cent 
interest  till  due,  and  ten  per  cent  after  due.  The  note  recited 
that  it  "is  secured  by  vendor's  lien  on  real  estate,  duly 
stamped."  Tellis  assigned  this  note  to  defendant  in  error. 
The  deed  from  Tellis  and  wife  to  Markoe,  after  the  descrip- 
tion of  the  lands,  contained  this  provision  :  "Reserving  a  full 
and  perfect  vendor's  lien  to  secure  the  deferred  payment  of 
twenty-five  hundred  dollars,  due  three  years  after  this  date, 
etc.,  (describing  note,)  with  the  privilege  to  the  maker  to  pay 
said  note  before  maturity,  with  interest  to  day  of  payment. 
And  Edward  P.  Kirby  is  hereby  authorized,  as  our  attorney 
in  fact,  to  release,  and  enter  satisfied  this  lien,  on  the  payment 
of  the  money,  as  fully  as  we  could  if  present." 

Mr.  William  Brown,  for  the  plaintiffs  in  error. 

Mr.  Henry  E.  Dummer,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  court  has  held,  in  conformity  with  the  well  recognized 
principle  appertaining  to  that  lien  which  arises  by  implica- 
tion of  law,  in  favor  of  the  vendor  of  land,  that  such  lien  is 
personal,  and  not  assignable  or  transferrable.  If  the  note, 
given  for  the  purchase  money  of  land  be  transferred,  it  does 
not  carry  with  it,  to  the  assignee,  the  vendor's  lien 'so  that 
the  assignee  can  enforce  it  in  his  own  name.  Richards  v. 
Leammg,  27  111.  431.  Such  a  lien  is  not  assignable  even  by 
express  language ;  it  is  personal,  and  can  only  be  enforced 
by  the  vendor.  Keith  v.  Horner,  32  ib.  524;  McLaurie  v. 
Morans,  39  ib.  291. 

It  appears,  from  the  record,  that  Tellis  sold  a  tract  of  land 
to  Markoe,  taking  in  part  payment  thereof  Markoe's  note,  the 
note  reciting  that  "  it  was  secured  by  vendor's  lien  on  real 
estate,  duly  stamped."  Tellis  assigned  this  note  to  defendant 
m  error,  Andras,  who  filed  his  bill  in  the  Morgan  circuit 
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court,  praying  for  a  decree  that  Markoe  pay  the  amount  due 
on  the  note  and  costs  of  proceedings,  or,  in  default  thereof, 
that  the  premises  be  sold  to  pay  the  amount  adjudged  to  be 
due  on  the  note,  and  the  costs.  It  appeared,  on  the  hearing,, 
that  the  deed  from  Tellis  to  Markoe  reserv^ed  a  vendor's  lien 
to  secure  the  payment  of  the  note. 

The  facts  were  all  found  by  the  court  as  alleged  in  the  bill,, 
and  a  decree  passed  that  complainant  had  a  lien  on  the  prem- 
ises, and  in  default  of  payment,  by  a  day  named,  of  the 
amount  found  due  on  the  note,  and  the  costs,  that  the  land  be 
sold  by  a  special  master  to  the  highest  bidder,  and  that  the 
sale  be  irredeemable,  and  that  defendants,  if  a  sale  is  made,  be 
barred  and  foreclosed  of  all  equity  of  redemption. 

The  errors  assigned  are,  that  the  amount  found  due  was  too 
large  by  about  the  sum  of  five  dollars,  and  making  the  sale 
irredeemable. 

It  is  very  clear,  we  think,  in  the  light  of  the  cases  above 
cited,  that  defendant  in  error,  Andras,  acquired  no  vendor's 
lien  by  the  assignment  of  the  note ;  that  such  a  lien  did  not,  in 
fact,  exist.  That  kind  of  lien  arises  only  by  implication,  where 
the  vendor  has  taken  no  mortgage  or  other  lien,  and  is  not 
assignable.  The  lien  in  question  was  created  by  express  con- 
tract of  the  parties,  of  which  the  assignee  can  avail  in  equity. 
What  is  the  nature  of  this  lien  ?  As  was  said  in  Carpenter  et  al. 
V.  Mitchell,  54  111.  126,  it  arises  by  express  contract;  it  became 
a  matter  of  record  on  recording  the  vendor's  deed,  and  was 
notice  to  all  who  might  deal  with  the  property,  and  was  con- 
ceded in  the  note  given  for  the  balance  due.  All  persons 
purchasing  it  were  assured  by  its  contents  that  a  lien  was 
conceded,  not  only  to  the  vendor  but  to  his  assigns.  It 
is,  therefore,  more  than  the  ordinary  lien  of  a  vendor.  It  is 
a  written  contract  that  the  land  shall  be  burthened  with  the 
lien  until  the  note  is  paid.  If  not  a  mortgage,  it  approxi- 
mates one  more  nearly  that  the  ordinary  lien  of  a  vendor.  It 
declares  the  land  to  be  in  pledge  for  the  payment  of  the  pur- 
chase money. 


1 873.]   T.  W.  &  W.  R.  W.  Co.  v.  City  of  Jacksonville.     37 

Syllabus. 

Upon  full  reflection,  we  are  satisfied  the  mode  in  which 
this  lien  was  reserved  constituted  the  transaction,  to  all  in- 
tents and  purposes,  a  mortgage,  and  nothing  more  or  less  ; 
and  being  so,  it  must  be  subject  to  all  the  consequences  re- 
sulting from  the  foreclosure  and  sale  of  an  ordinary  mort- 
gage, one  of  which  consequences  is,  by  our  statute,  redemp- 
tion within  twelve  months  after  the  sale.  It  is  in  this  view 
alone  that  appellee  could  come  into  equity  to  enforce  this 
lien ;  as  assignee  of  a  mere  vendor's  lien,  he  could  not  do  it. 
This  being  a  lien  created  by  express  contract,  gives  to  it  all 
the  efficacy  of  a  mortgage. 

It  is  conceded  the  decree  is  too  large  by  the  sum  of  three 
dollars  and  ten  cents,  and  is,  to  that  extent,  erroneous.  De- 
creeing that  the  sale  should  be  irredeemable  was  also  error, 
and   for   these  errors  the  decree   is  reversed    and   the  cause 

remanded. 

Decree  reversed. 


The  Toledo,  Wabash  and  Western  Railway  Co. 

V. 

The  City  of  Jacksonville. 

1.  CoKSTiTUTiONAL  LAW — railroads  subject  to  police  regulations.  Rail- 
way corporations  are  subject  to  police  regulations  the  same  as  private  citi- 
zens. The  legislature,  when  the  public  exigencies  require  it,  has  power 
to  regulate  corporations  in  the  exercise  of  their  franchises,"  so  far  as  to 
provide  for  the  public  safety.  The  exercise  of  this  right  in  no  manner 
interferes  with  or  impairs  the  powers  conferred  by  their  acts  of  incorpor- 
ation. 

2.  Under  this  power,  it  has  been  held  that  the  legislature  may  require 
railroad  corporations,  notwithstanding  no  such  right  has  been  reserved  in 
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their  charters,  to  fence  their  tracks,  to  put  in  cattle  guards,  to  place  upon 
their  engines  a  bell,  and  to  do  many  other  things  for  the  protection  of  life 
and  property. 

3.  Same — police  power  of  State  can  not  ie  granted  away.  This  police 
power  is  inherent  in  the  State,  and  it  can  not  part  irrevocably  with  its  con- 
trol over  that  which  is  for  the  health,  safety  and  welfare  of  society. 

4.  Same — police  regulations,  when  presenting  judicial  question.  What  are 
reasonable  regulations,  and  what  are  subjects  of  police  powers,  must,  neces- 
sarily, be  judicial  questions.  The  law-making  power  is  the  sole  judge 
when  the  necessity  exists,  and  when,  if  at  all,  it  will  exercise  the  right  to 
enact  such  laws. 

5.  Same — limitations  upon  exercise  of  police  power.  Like  other  powers 
of  government,  there  are  constitutional  limitations  to  the  exercise  of  the 
police  power.  The  legislature  can  not,  under  the  pretense  of  exercising 
this  power,  enact  laws  not  necessary  to  the  preservation  of  the  health  and 
safety  of  the  community,  that  will  be  oppressive  and  burdensome  upon 
the  citizen.  If  it  should  prohibit  that  which  is  harmless  in  itself,  or  com- 
mand that  to  be  done  which  does  not  tend  to  promote  the  health,  safety  or 
welfare  of  society,  it  would  be  an  unauthorized  exercise  of  power,  and  it 
would  be  the  duty  of  the  court  to  declare  such  legislation  void. 

6.  Police  kegtilation — whether  reasonable.  An  ordinance  of  a  city, 
which  required  a  railroad  company  to  keep  a  flagman  by  day  and  a  red 
lantern  by  night  at  a  certain  street  crossing,  when  the  company  had  only 
a  single  track,  and  over  which  only  its  usual  trains  passed,  and  where  it 
did  not  appear  that  such  crossing  was  unusually  dangerous,  or  more  so 
than  ordinary  crossings,  held  not  to  be  a  reasonable  requirement,  and  there- 
fore within  the  constitutional  limitation  on  the  exercise  of  the  police 
power. 

7.  A  regulation  that  would  require  a  railroad  company  to  place  a  flag- 
man at  such  places  where  danger  to  the  public  safety,  in  the  judgment  of 
prudent  persons,  might  be  apprehended  at  any  time,  would  be  a  reasonable 
one,  and  could  unquestionably  be  enforced. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

This  was  a  suit  brought  by  the  city  of  Jacksonville  against 
the  Toledo,  Wabash  and  Western  Railway  Company,  before  a 
justice  of  the  peace,  to  recover  a  penalty  for  a  violation  of 
the  ordinance  of  the  city  referred  to  in  the  opinion  of  the 
court.  The  cause  was  taken  to  the  circuit  court  by  appeal, 
where  a  trial  was  had  before  the  court,  without  a  jury.     The 
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court  found  the  defendant  guilty,  and  rendered  judgment  in 
favor  of  the  plaintiff  for  $50.     The  defendant  appealed. 

Mr.  William  H.  Barnes,  for  the  appellant. 

Mr.  Edward  Dunn,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  action  was  brought  to  recover  a  penalty  for  a  failure 
to  comply  with  an  ordinance  of  the  city  which  required  the 
railroad  company  to  keep  a  flagman  by  day  and  a  red  lantern 
by  night  at  the  point  where  its  track  crosses  the  street  or 
State  road  just  west  of  the  bridge  known  as  "rock  bridge." 

It  is  stipulated  that  the  company  did  not  keep  a  flagman  at 
the  crossing  indicated ;  that  it  is  within  the  bounds  of  the 
city;  that  it  is  an  important  crossing,  and  much  used  ;  that  it 
has  been  so  used  by  the  railroad  and  the  inhabitants  for  the 
last  twenty-five  years,  and  that,  by  resolution  of  the  city  coun- 
cil, the  company  is  not  required,  at  this  point,  to  run  its  trains 
at  a  rate  of  speed  not  greater  than  eight  miles  per  hour,  as  re- 
quired by  general  ordinance. 

The  charter  of  the  city  contains  the  usual  grants  of  power 
to  pass  such  ordinances  as  may  be  deemed  necessary  for  the 
good  government  of  the  city,  to  control  streets  and  alleys,  to 
declare  what  shall  be  deemed  a  nuisance  and  abate  the  same, 
and  to  control  the  laying  of  railroad  tracks  in  the  streets  and 
alleys.  It  contains  no  express  grant  of  power  to  pass  the 
ordinance  in  question.  The  right  to  do  so  is  claimed  under 
the  police  power  of  the  municipality. 

Waiving  the  question  of  the  power  of  the  city  to  pass  the 
ordinance  without  being  expressly  authorized  by  the  general 
assembly,  we  shall  treat  the  case  as  though  the  city  had  the 
right,  by  the  grants  in  its  charter,  to  exercise  all  the  power 
in  the  regulation  of  its  domestic  affairs  that  the  State  could 
do  for  the  general  welfare  of  the  people. 
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There  can  be  no  question  that  railway  corporations  are  sub- 
ject to  police  regulations  as  well  as  private  citizens.  The  gen- 
eral assembly,  when  the  public  exigencies  require  it,  has  power 
to  regulate  corporations  in  their  franchises  so  as  to  provide 
for  the  public  safety.  The  exercise  of  this  right  in  no  man- 
ner interferes  with  or  impairs  the  powers  conferred  by  their 
acts  of  incorporation.  The  G.  and  C.  U.  R.  R.  Co.  v.  Loomis, 
13  111.  548;  Thorpe  v.  Rutland  and  Burlington  R.  R.  27  Ver. 
140. 

Under  this  power,  it  has  been  held  that  the  legislature  may 
require  railroad  corporations,  notwithstanding  no  such  right 
has  been  reserved  in  the  charters,  to  fence  their  tracks,  to  put 
in  cattle  guards,  to  place  upon  their  engines  a  bell,  and  to  do 
many  other  things  for  the  protection  of  life  and  property. 
This  power  is  inherent  in  the  State,  and  it  can  not  part  irre- 
vocably with  its  control  over  that  which  is  for  the  health, 
safety  and  welfare  of  society. 

But  such  regulations  must  be  what  they  purport  to  be,  po- 
lice regulations,  and  must  be  reasonable  when  applied  to  cor- 
porations or  individuals.  AVhat  are  reasonable  regulations, 
and  what  are  subjects  of  police  powers,  must  necessarily  be 
judicial  questions.  The  law-making  power  is  the  sole  judge 
when  the  necessity  exists,  and  when,  if  at  all,  it  will  exercise 
the  rio-ht  to  enact  such  laws. 

Like  other  powers  of  government,  there  are  constitutional 
limitations  to  its  exercise.  It  is  not  within  the  power  of  the 
general  assembly,  under  the  pretense  of  exercising  the  police 
power  of  the  State,  to  enact  laws  not  necessary  to  the  preser- 
vation of  the  health  and  safety  of  the  community  that  will  be 
oppressive  and  burdensome  upon  the  citizen.  If  it  should 
prohibit  that  which  is  harmless  in  itself,  or  command  that  to 
be  done  which  does  not  tend  to  promote  the  health,  safety  or 
welfare  of  society,  it  would  be  an  unauthorized  exercise  of 
power,  and  it  would  be  the  duty  of  the  courts  to  declare  such 
legislation  void. 
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It  seems  to  us  that  the  ordinance  in  this  case  imposes  an 
unreasonable  burden  upon  the  railroad  company.  There  is 
but  a  single  track,  so  far  as  the  record  discloses,  at  the  point 
where  it  requires  the  services  of  a  flagman,  and  only  the  usual 
trains  of  the  company  pass  over  it.  It  is  totally  unlike  a 
place  where  a  number  of  tracks  cross  a  public  street  upon 
which  there  is  a  great  amount  of  travel,  where  trains  are 
made  up,  and  where  the  trains  and  locomotives  doing  the 
work  pass  and  repass  each  other  at  short  intervals.  The  fre- 
quency with  which  trains  pass  and  repass  at  such  places  ren- 
ders the  dangers  to  be  apprehended  constantly  imminent,  and 
the  legislature  may  so  declare  and  make  it  obligatory  on  the 
company  to  adopt  measures  to  secure  the  public  safety.  The 
rights  of  the  company  and  the  public  to  the  use  of  the  crossing 
are  mutual,  but  it  is  the  duty  of  the  company  to  provide  the 
proper  safeguards,  and  the  degree  of  diligence  must  be  in  pro- 
portion to  the  hazard.  A  regulation  that  would  require  the 
company  to  place  a  flagman  at  such  a  place,  or  at  any  place 
where  danger  to  the  public  safety,  in  the  judgment  of  prudent 
persons,  might  be  apprehended  at  any  time,  would  be  a  reason- 
able one,  and  could  unquestionably  be  enforced.  There  can 
be  no  necessity,  however,  for  the  services  of  a  flagman  at  a 
crossing  of  a  public  highway  in  the  country,  where  there  is 
but  little  travel.  There,  it  will  be  a  sufficient  protection  if  the 
company  shall  be  required  to  erect  signs  that  will  notify  per- 
sons that  they  are  approaching  a  railroad  crossing,  and  to  give 
the  usual  signals.  It  is  then  the  duty  of  the  citizen  to  exer- 
cise a  reasonable  precaution  for  the  safety  of  himself  and  his 
property. 

It  would  hardly  be  insisted  a  regulation  that  would  compel 
a  railway  company  to  maintain  a  flagman  at  every  crossing 
of  a  public  road  or  street  on  its  entire  line  would  be  demanded 
by  the  public  exigencies,  or  be  within  the  constitutional  exer- 
cise of  the  police  power  of  the  State.  It  is  a  matter  of  which 
we  may  take  judicial  notice,  there  does  not  now  exist  a  ne- 
cessity to  enforce  in  this  State  many  of  those  rigid  regulations 
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that  have  been  adopted  on  some  of  the  English  railways,  and 
in  some  of  the  densely  populated  countries  on  the  continent 
of  Europe.  Doubtless,  as  the  population  increases  and  the 
dangers  multiply,  it  will  become  necessary,  in  this  country,  to 
increase  precautionary  measures  for  the  public  safety,  and  the 
companies  will  be  compelled  to  bear  the  additional  burden 
made  necessary  by  the  hazardous  business  in  which  they  are 
engaged.  It  is  their  work  that  renders  public  crossings  dan- 
gerous, and  hence  it  is  they  may  be  compelled  to  bear  the  ex- 
penses of  such  measures  as  maybe  adopted  to  secure  the  lives 
and  property  of  those  who  have  an  equal  right  with  them  to 
the  use  of  the  crossing  on  the  highway. 

There  is  nothing  at  the  crossing  where  the  company  is  re- 
quired, bv  the  provisions  of  the  ordinance  in  the  case  at  bar, 
to  keep  a  flagman,  that  makes  it  unusually  dangerous.  So 
far  as  we  know,  it  is  an  ordinary  crossing.  There  is  but  a 
single  track,  on  which  only  the  usual  trains  pass  at  regular 
and  irregular  intervals  and  distant  apart.  The  city  has  not 
even  deemed  it  advisable  to  require  the  company  to  slacken 
the  speed  of  its  trains  when  passing  this  point,  as  it  is  com- 
pelled to  do  by  ordinance  when  crossing  other  streets  in  the 
city.  If  the  company  can  be  compelled  to  maintain  a  flag- 
man at  this  point,  there  is  no  reason  why  it  could  not  be  com- 
pelled to  keep  one  at  every  road  and  street-crossing  on  its 
entire  line.  That  there  are  places  where  the  danger  to  be 
apprehended  is  so  constant  and  imminent,  by  reason  of  the 
construction  of  the  passage  way  over  the  track,  the  company 
may  be  required  to  employ  a  flagman  to  warn  persons  of  the 
danger  and  conduct  them  across,  we  entertain  no  doubt,  but 
the  point  designated  in  this  ordinance  is  not  such  a  one,  at 
least  it  does  not  appear  to  be  so  from  the  ordinance  itself,  or 
from  anything  in  the  record. 

The  conclusion  that  we  have  reached  is,  that  the  ordinance 
under  which  it  was  sought  to  compel  the  railroad  company  to 
maintain  a  flagman  at  the  point  designated  is  not  a  reasonable 
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requirement,  and  is  therefore  within  the  constitutional  limit- 
ations on  the  exercise  of  the  police  power. 

The  judgment  of  the  court  below  finding  appellant  guilty 
is  contrary  to  law,  and  must  be  reversed. 

Judgment  reversed. 


The  Phg:nix  Insurance  Company  of  Hartford, 
Connecticut, 

V. 

Abner  Mitchell  et  al. 

1.  Insurance — insurable  interest — outstanding  equity.  Where  the  pur- 
chaser of  real  property  has  received  a  deed  therefor  investing  him  with 
the  legal  title,  the  fact  that  he  practiced  a  fraud  upon  his  vendor  as  to  the 
consideration,  on  account  of  which  his  conveyance  was  subsequently  set 
aside  in  equity  at  the  suit  of  his  vendor,  will  not  defeat  a  recovery  on  a 
policy  of  insurance  effected  by  him  on  the  property  before  his  title  was 
set  aside.  The  conveyance  not  being  void,  but  only  voidable,  the  grantee 
had  an  insurable  interest,  and  his  title  was  not  conditional  as  to  the 
insurer. 

2.  Same — not  affected  hy  fraud  on  third  party.  An  insurance  company 
can  not  avoid  its  contract  of  insurance  by  impeaching  the  mode  by  which 
the  assured  obtained  the  title  to  the  property  insured,  or  in  other  words, 
by  setting  up  a  fraud  committed  upon  third  parties.  If  the  deed  of  the 
assured  is  void  for  fraud  in  its  execution,  a  different  consequence  would 
follow. 

3.  Parties  at  law — action  on  insurance  policy.  Where  a  party,  through 
fraud  in  the  consideration,  obtained  the  legal  title  to  certain  premises,  and 
effected  an  insurance  upon  the  buildings  in  his  name,  and  his  title  was 
afterwards  set  aside  in  equity  at  the  instance  of  his  vendor,  it  was  held, 
that  an  action  at  law  on  the  policy  to  recover  for  a  loss  by  fire,  pending 
the  litigation,  was  properly  brought  in  the  name  of  the  assured,  but  that 
as  between  him  and  his  vendor,  the  insurance  money  represented  the 
property  destroyed. 
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Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  Abner  Mitchell  and  wife, 
against  Archibald  McDougal,  to  set  aside  a  conveyance  made 
by  them  of  certain  real  property  in  the  city  of  Bloomington, 
in  exchange  for  certain  lands  in  the  State  of  Missouri,  on  the 
ground  of  false  and  fraudulent  representations  as  to  the  qual- 
ity and  value  of  the  Missouri  land.  Pending  the  litigation, 
and  before  a  hearing,  the  buildings  on  the  Bloomington  lots 
were  destroyed  by  fire.  McDougal,  after  receiving  his  deed, 
had  insured  the  property  with  the  Phoenix  Insurance  Com- 
pany of  Hartford,  Connecticut,  for  ^-3000.  Mitchell  and  wife, 
before  the  trade  with  McDougal,  had  mortgaged  the  Bloom- 
ington property  to  Gilbert  &  Gay  for  $1000.  In  the  trade, 
McDougal  had  assumed  and  agreed  to  pay  this  debt,  and  the 
policy  of  insurance,  in  case  of  loss,  Avas  payable  to  Gilbert  & 
Gay  to  the  extent  of  their  interest.  After  the  loss  the  com- 
plainants filed  a  supplemental  bill,  setting  up  the  insurance, 
and  loss  by  fire,  and  asked  to  be  substituted  in  the  place  of 
McDougal  as  beneficiaries  in  the  insurance,  and  made  the 
insurance  company  and  Gilbert  &  Gay  parties  defendant. 
On  a  hearing  the  court  dismissed  the  bill,  from  which  decree 
Mitchell  and  wife  appealed  to  this  court.  This  court  reversed 
the  decree  and  remanded  the  cause.  The  case  is  reported  in 
62  111.  498.  After  the  cause  was  remanded  the  court  below 
set  aside  the  deed  to  McDougal,  and  rendered  a  decree  against 
the  insurance  company  on  the  policy.  There  was  also  an 
action  at  law,  brought  in  the  name  of  McDougal,  upon  the 
policy,  against  the  company.  The  insurance  company  appealed 
from  this  last  decree. 

Messrs.  Hay,  Geeene  &  Littler,  and  Messrs.  Kereick 
<&  Aldrich,  for  the  appellant. 

Messrs.  Williams  &  Burr,  for  the  appellees. 


1873.]       Phcenix  Ixs.  Co.  etc.  v.  Mitchell  et  al.  45 

Opinion  of  the  Court. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court  : 

We  have  carefully  examined  the  somewhat  complicated 
record  in  this  case,  and  are  unable  to  see  wherein  any  rule  of 
law  has  been  violated  to  appellant's  prejudice. 

The  principal  point  relied  upon  for  reversal  seems  to  be, 
that  because  McDougal  obtained  title  to  the  property  in  ques- 
tion by  fraud,  though  by  fraud  in  the  consideration^  and  such 
title  was  subsequently  set  aside  in  equity  upon  a  bill  by  his 
vendor,  he  had,  therefore,  no  insurable  interest  in  the  prop- 
erty insured;  that  at  all  events  he  was  not  the  sole  owner. 

The  conveyance  was  not  void,  but  only  voidable  at  the 
election  of  the  vendor,  providing  the  right  of  disaffirmance 
was  exercised  within  a  reasonable  time.  Subject  only  to  that 
right,  McDougal  was  the  legal  owner  of  the  property  as  against 
all  the  world.  If  the  deed  had  been  void  for  fraud  in  the  exe- 
cution, different  consequences  would  follow.  But  the  convey- 
ance not  being  void,  and  a  legal  title  vesting  in  McDougal, 
the  fact  that  grounds  existed  in  favor  of  his  vendor,  for  hav- 
ing it  set  aside  in  equity,  did  not  make  McDougal's  title  con- 
ditional as  to  the  appellant,  nor  was  it  a  matter  with  which 
the  appellant  had  any  legal  concern.  It  can  not  get  rid  of  its 
contract  of  insurance  by  impeaching  the  mode  by  which  the 
insured  obtained  the  legal  title  to  his  property,  or,  in  other 
words,  by  setting  up  fraud  committed  upon  third  parties. 

In  a  case  in  the  English  Court  of  Exchequer,  Marks  v. 
Hamilton,  16  Jur.  152,  it  appeared  that  a  person  discharged 
by  the  Insolvent  Debtor's  Court,  as  an  insolvent  debtor,  had 
effected  an  insurance  against  fire  on  some  property  acquired 
by  him  before  the  insolvency.  The  property  having  been 
destroyed  by  fire,  the  order  for  his  discharge  was  afterwards 
annulled  on  the  ground  of  fraud,  and  the  insolvent  adjudged 
to  undergo  twelve  months  imprisonment  from  the  date  of  the 
vesting  order.  He  then  brought  an  action  on  the  policy,  to 
which  the  insurance  office  pleaded  that  he  had  no  insurable 


46  Meek,  etc.  v.  Allison  et  al.  [Jan.  T. 

Syllabus. 

interest  in  the  property,  but  the  action  was  sustained.     Ang. 
on  Fire  and  Life  Ins.  sec.  70. 

The  action  at  law  was  properly  brought  in  McDougal's 
name,  but  as  between  him  and  Mitchell,  his  vendor,  the  in- 
surance money  represented  the  property  destroyed.  In  that 
action  interlocutory  judgment  was  entered  in  favor  of  the 
plaintiff,  and  both  that  action  and  the  supplementary  bill 
were  brought  within  the  time  limited  by  the  policy.  Appel- 
lant had  every  opportunity  to  make  defense.  It  could  have 
had  an  issue  awarded  to  be  tried  by  jury,  if  application  had 
been  made  for  it.  But  it  was  the  duty  neither  of  the  court, 
nor  adverse  parties,  to  attend  to  appellant's  interests.  There 
is  nothing  in  the  record  to  show  that  the  allowance  of  interest 
was  improper. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


Bazil  Meek,  Administrator,  etc. 

V. 

Nancy  A.  Allison  et  al.  Administrators,  etc. 

1.  Administration — letters  of ^  not  rendered  void  by  the  subsequent  pro- 
bate of  a  will.  Where  the  will  of  a  deceased  person,  when  offered  for  pro- 
bate, was  rejected,  and  no  appeal  being  taken,  the  county  court,  upon  a 
proper  application,  granted  letters  of  administration  upon  the  estate,  un- 
der which  the  administrator  paid  off  claims  and  made  a  partial  distribu- 
tion of  the  estate  to  the  heirs,  after  which  the  will  was  again  presented, 
and  after  protracted  litigation,  was  probated:  Held,  that  the  letters  of  ad- 
ministration were  not  void,  but  only  voidable,  and  not  being  void,  they 
were  a  protection  to  the  administrator  for  all  lawful  acts  done  by  him  un- 
der them  before  their  revocation. 
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2.  Same — effect  of  probate  as  between  legatees  and  distributees.  Where 
the  will  of  a  deceased  party  is  admitted  to  probate,  after  a  partial  settle- 
ment of  the  estate  by  the  administrator,  and  payment  of  distributive 
shares  to  the  heirs  at  law,  in  a  contest  between  the  distributees  and  lega- 
tees, the  right  f)f  the  latter,  as  conferred  by  the  will,  would  probably  pre- 
vail. But,  as  between  the  executor  of  the  will  and  the  administrator,  the 
latter  will  be  protected  in  the  payments  made  by  him  to  the  distributees 
while  his  letters  were  unrevoked. 

3.  Same — whether  administrator  is  chargeable  with  interest  on  moneys  in 
his  luiads.  Where,  after  the  grant  of  administration  upon  the  estate  of  a 
deceased  person,  the  will  of  the  deceased  Ai'as  ofl'ered  for  probate  and 
allowed,  after  several  years'  litigation,  and  letters  testamentary  issued  to 
the  executor,  and  it  appeared  that  the  money  of  the  estate,  in  the  hands 
of  the  administrator,  was  always  ready  to  be  paid  whenever  a  proper  per- 
son  was  appointed  to  receive  it :  Held,  that  the  executor  was  not  entitled 
to  interest  on  the  sum  due  him  from  the  administrator. 

4.  Same — cost  of  contesting  will  not  a  charge  against  the  estate.  An  ad- 
ministrator of  an  estate,  being  under  no  legal  obligation,  as  such,  to  con- 
test the  validity  of  a  will  of  the  decedent,  will  not  be  entitled  to  deduct, 
from  funds  in  his  hands,  moneys  paid  by  him  to  attorneys  for  such  pur- 
pose. The  legatees,  under  the  will,  can  not  be  compelled  to  pay  any  part 
of  fees  for  litigation  in  opposition  to  their  interests. 

5.  Statute  construed — section  71,  statute  of  wills.  The  object  of  the 
last  clause  of  section  71  of  the  Statute  of  Wills,  in  providing  that  there 
shall  not  be  an  administration  de  bonis  non  upon  the  revocation  of  letters 
of  administration,  where  a  will  is  subsequently  p.robated,  was,  to  maintain 
and  carry  out  the  intention  of  the  testator  so  far  as  it  could  be  done,  and 
thus  secure  the  rights  of  the  legatees. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the 
Hon.  E.  S.  Leland,  Judge,  presiding. 

This  was  a  claim  originally  filed  in  the  county  court  of 
Peoria  county,  by  the  appellant,  administrator,  with  the  will 
annexed,  of  Daniel  Allison,  deceased,  against  the  estate  of 
Isaac  M.  Allison,  deceased,  and  taken  by  appeal  to  the  cir- 
cuit court  of  Peoria  county,  and  from  that  court,  by  change 
of  wenue,  to  La  Salle  county. 

'J  he  cause  was  tried  upon  an  agreed  state  of  facts,  by  the 
court,  without  a  jury.  The  court  below  rendered  judgment 
in  favor  of  the  plaintiff  for  $1,089.52,  the  amount  admitted 
to  have  been  in  the  hands  of  Isaac  M.  Allison  at  the  time  of 
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his  death,  and  rejected  the  balance  of  the  claim.  The  appel- 
lees filed  cross-errors  in  this  court,  among  which  it  was  as- 
signed for  error  that  the  court  below  erred  in  not  deducting 
from  the  sum  in  the  hands  of  Isaac  M.  Allison,  as  adminis- 
trator of  the  estate  of  said  Daniel  Allison,  deceased,  the 
amount  of  attorneys'  fees  paid  by  him  in  resisting  the  probate 
of  the  will. 

Mr.  D.  McCuLLOCH,  for  the  appellant. 

Messrs.  Johnson  &  Hopkins,  for  the  appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court  • 

In  April,  1864,  Daniel  Allison  died,  having  left  a  last  will 
and  testament.  In  May  following  the  will  was  presented  for 
probate  and  rejected,  and  no  appeal  having  been  taken  from 
the  judgment  of  the  court  rejecting  the  will,  Isaac  M.  Allison 
was,  in  July,  duly  appointed  administrator,  and  letters  were 
issued  to  him. 

A  day  for  the  presentation  of  claims  was  fixed  upon  ;  debts 
were  allowed  and  paid ;  a  partial  distribution  was  made  to 
the  heirs,  and  a  report  submitted  to  the  court  and  approved. 

After  these  acts  the  executor  named  in  the  will  presented 
it  for  probate,  and,  after  protracted  litigation,  it  was  admitted 
to  probate  in  1868. 

Isaac  M.  Allison  contested  the  probate  of  the  will,  and  paid 
$511  as  fees  to  attorneys.  He  was  interested  in  opposing  the 
will  because  he  was  greatly  benefited  by  its  rejection. 

He  having  died,  his  estate  is  charged  with  the  amount  paid 
to  the  heirs  of  the  testator ;  and  it  is  contended  that  there 
was  a  misapplication  of  the  funds,  as  his  letters  were  void 
ah  initio. 

It  is  agreed  that  there  is  an  amount  in  the  hands  of  appel- 
lees, as  administrators  of  Isaac  Allison,  even  if  there  was  no 
misapplication  of  the  moneys,  and  interest  is  claimed  upon 
this  amount. 
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On  the  part  of  appellees  it  is  insisted  that  the  amount  paid 
ibr  attorneys'  fees  in  contesting  the  will  should  be  deducted 
from  the  undistributed  amount. 

The  letters  issued  to  Isaac  M.  Allison  were  not  void — only 
voidable.  This  is  not  a  direct  proceeding  to  test  the  validity 
of  the  letters;  but  the  acts  of  the  administrator  are  collater- 
ally questioned.  The  ])robate  court  had  jurisdiction  of  the 
subject  matter,  and,  upon  proper  representations  having  been 
made,  full  authority  to  issue  the  letters.  They  must,  under 
such  circulnstances,  be  regarded  as  a  protection  to  the  admin- 
istrator. 

We  shall  not  follow  the  line  of  argument  on  the  part  of 
counsel,  and  inquire  as  to  the  rule  of  the  common  law  in 
such  a  case.  We  are  of  opinion  that  the  question  presented 
is  settled  by  the  provisions  of  our  statute  and  the  decisions 
of  this  court. 

When  a  petition  was  presented  and  all  the  facts  required 
by  the  statute  recited  therein,  the  court  obtained  jurisdiction 
to  issue  letters.  The  administrator  was,  then,  at  least  an 
officer  de  facto,  and  appointed  to  perform  certain  specified 
duties.  It  was  his  duty  to  administer  the  estate  according  to 
law;  to  pay  debts  and  to  make  distribution  of  the  remainder 
of  the  assets  in  his  hands  to  the  heirs.  He  was  liable  upon 
his  bond  for  the  non-performance  of  the  duties  imposed  upon 
him.  It  is  alike  unreasonable  and  in  violation  of  every 
principle  of  right  and  justice  to  hold  him  liable  for  acts  which 
were  in  compliance  with  the  law. 

No  bad  faith  is  imputed  to  the  administrator  in  making 
distribution.  On  the  contrary,  the  will  had  been  presented 
and  its  probate  refused.  No  appeal  was  taken  from  the  re- 
fusal, and  then  the  letters  were  granted.  The  executor  and 
parties  interested  in  proving  the  will  remained  quiescent  for 
fifteen  months,  and  then  the  will  was  again  offered  for  pro- 
bate. The  statute  certainly  never  intended  that  creditors  and 
distributees  should  be  compelled  to  wait  an  indefinite  time 
4 — 67th  III. 
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for  the  executor  or  legatees  to  prove  the  will.  Such  a  con- 
struction of  the  statute  would  postpone  for  twenty  years  any 
administration  upon  an  estate,  if  a  will  existed,  under  the 
severe  penalty  resulting  from  a  misapplication  of  the  assets 
and  a  mal-ad ministration. 

The  statute  clearly  indicates  that  letters  of  administration 
issued  under  such  circumstances  are  only  voidable. 

Section  71,  (E,.  S.  1845,  p.  551,)  provides  as  follows:  ''If, 
at  any  time  after  letters  of  administration  have  been  granted, 
a  will  of  the  deceased  shall  be  produced  and  probate  thereof 
granted  according  to  law,  such  letters  of  administration  shall 
be  revoked  and  repealed,  and  letters  testamentary,  or  of  ad- 
ministration, with  the  will  annexed,  shall  be  granted  in  the 
same  manner  as  if 'the  former  letters  had  not  been  obtained." 

According  to  the  last  clause  of  the  section  there  shall  not 
be  an  administration  de  bonis  non  upon  the  revocation  of  the 
first  letters,  but  the  person  named  as  executor  sliall  be  ap- 
pointed as  such;  or,  in  case  of  his  death  or  refusal  or  incom- 
petency, letters,  with  the  will  annexed,  shall  be  granted.  The 
object  was  to  maintain  and  carry  out  the  intention  of  tiie 
testator,  so  far  as  it  could  be  done,  and  thus  to  secure  the 
riffhts  of  the  leg-atees.  In  a  contest  between  the  distributees 
and  the  legatees,  the  rights  of  the  latter,  as  conferred  by  the 
will,  would  probably  prevail.  But  in  a  contest  between  the 
executor  and  the  administrator  as  to  the  bona  fide  acts  of  the 
latter  in  the  discharge  of  his  duties  under  and  by  virtue  of 
the  letters  issued  to  him,  the  section,  when  considered  as  a 
whole,  must  be  regarded  as  protective  of  the  administrator. 
His  letters  shall  be  revoked  and  repealed.  They  are  not  de- 
clared void.  Their  revocation  and  repeal  necessarily  imply 
u  previous  existence,  and  a  valid  existence,  for  the  purposes 
of  a  due  administration  of  the  estate. 

In  Wight  v.  Wallbaum,  39  111.  554,  a  similar  view  was  taken 
of  the  statute  of  wills.  It  was  held  that  whether  the  grant 
of  letters  was  a  judicial   or  ministerial  act,  no  mistake  as  to 
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their  character  should  render  them  void,  and  that  acts  per- 
formed under  them  are  valid  until  they  should  be  revoked ; 
and  that  the  contrary  construction  would  be  attended  with 
inconvenience,  injury  and  loss  to  estates  ;  would  deter  pur- 
chasers at  sales  of  administrators,  and  hinder  and  prevent  the 
adjustment  of  estates. 

Almost  the  precise  question  involved  was  settled  in  the 
case  of  Shepard  v.  Rhodes,  60  111.  301. 

We  do  not  think  that  any  interest  should  be  computed  upon 
the  amount  which,  it  is  tigreed,  is  due  to  the  executor.  The 
validity  of  the  will  was  in  litigation  for  a  number  of  years, 
and,  so  far  as  appears,  the  money  was  always  ready  to  be  paid 
whenever  a  proper  person  Avas  appointed  to  receive  it.  There 
was  no  unreasonable  delay  of  payment,  or  withholding  of  the 
money. 

The  administrator  was  under  no  legal  obligation  to  contest 
the  validity  of  the  will.  He  was  not  bound  to  do  so  by  virtue 
of  his  office.  Hence,  the  payment  of  fees  to  attorneys  for 
such  purpose  forms  no  proper  deduction  from  the  funds  in 
his  hands.  He,  and  those  personally  interested  with  him  in 
opposing  the  probate  of  the  will,  so  far  as  any  contract  was 
made,  must  bear  the  burden  of  such  payment.  The  legatees 
can  not  be  compelled  to  pay  any  portion  of  fees  for  litigation 
in  opposition  to  their  interests. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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AYiLLiAM    C.  Dawson 

V. 

Peter  Hayden  et  al. 

1.  Homestead — not  protected  against  sale  under  deed  oftifust  under  act  of 
1851.  Where  a  deed  of  trust  was  executed,  in  1853,  by  the  husband,  of  his 
homestead,  his  wife  not  joining  therein,  and  the  premises  sold  and  con- 
veyed by  the  trustee,  it  was  held  that  a  homestead  could  not  be  asserted  in 
defense  of  an  action  of  ejectment  by  the  purchaser. 

2.  Same — act  of  1851  construed.  The  homestead  act  of  1851  exempted 
homesteads  only  "  from  levy  and  forced  sale  under  any  process  or  order 
from  an}^  court  of  law  or  equity,"  but  not  from  sale  under  a  power  given 
in  a  deed  of  trust.  The  amendatory  act  of  1857  has  no  application  to 
mortgages  and  deeds  of  trust  executed  before  it  took  effect. 

3.  Acknowledgment.  Where  a  deed  acknowledged  in  the  State  of 
Missouri,  for  lands  in  this  State,  is  acknowledged  in  conformity  to  the 
laws  of  this  State,  it  is  admissible  in  evidence  in  our  courts. 

4.  Same — confirmatory  act  of  1853.  The  confirmatory  act  of  1858  which 
requires  the  certificate  of  acknowledgment  to  show  that  the  deed  was  ex- 
ecuted "freely  and  voluntarily,"  relates  to  deeds  made  by  husband  and 
wife,  and  has  no  application  to  a  deed  rhade  by  a  trustee  under  a  power 
in  a  deed  of  trust. 

5.  WTiere  the  certificate  of  the  acknowledgment  of  a  deed  made  in 
1859,  states  that  the  grantor  acknowledged  the  deed  "  to  be  his  act  and  deed 
for  the  purpose  therein  mentioned,"  it  will  be  a  suflScient  acknowledg- 
ment. 

6.  Tkustees'  sale — defense  at  law  against.  On  the  trial  of  an  action 
of  ejectment,  a  deed  made  by  a  trustee  under  a  power  in  a  deed  of  trust, 
can  not  be  excluded  or  the  sale  impeached  on  the  ground  that  the  notice 
of  the  sale  had  not  been  given  for  the  requisite  length  of  time.  It  is  suffi- 
cient to  pass  the  legal  title,  and  whether  in  compliance  with  the  provisions 
of  the  trust  deed  or  not,  is  not  a  subject  of  inquiry  in  a  court  of  law. 

Appeal  from  the  Circuit  Court  of  Menard  county ;  the  Hon, 
Charles  Turner,  Judge,  presiding. 

Mr.  Oscar  A.  DeLeuw,  for  the  appellant. 

Mr.  N.  W.  Branson,  for  the  appellees. 
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Mr.  Justice  Shei.don  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  the  appellees 
against  the  appellant,  for  certain  lots  in  the  town  of  Peters- 
burg, in  Menard  county.  Appellant  executed  a  deed  of  trust 
for  the  premises  in  controversy,  bearing  date  July  21,  1853, 
to  secure  certain  indebtedness  due  from  him  to  appellees,  and 
the  trustee  to  whom  the  trust  deed  was  executed  sold  and 
conveyed  the  premises  to  appellees  by  deed  bearing  date 
December  15,  1859. 

Appellant  asserts  a  homestead  exemption  in  the  premises, 
his  wife  not  having  joined  in  the  deed  of  trust,  and  it  con- 
taining no  release  of  the  homestead  right. 

The  homestead  act  of  1851  exempted  the  homestead  only 
''from  levy  and  forced  sale  under  any  process  or  order  from 
any  court  of  law  or  equity  in  this  State."  This  sale  was  made 
by  a  trustee,  under  a  trust  deed,  and  was  not  made  under  a 
levy  under  any  process  or  order  of  any  court,  and  does  not 
come  within  the  provisions  of  that  act.  The  trust  deed  hav- 
ing been  executed  before  the  passage  of  the  amendatory  act 
of  1857,  requiring  in  all  cases  the  signature  and  acknowledg- 
ment of  the  wife  as  conditions  of  the  alienation  of  the  home- 
stead, was  not  affected  by  the  latter  act.  Ely  et  al.  v.  East- 
wood, 26  111.  107;  Smith  Y.  Marc,  ib.  150. 

It  is  objected  that  the  certificate  of  acknowledgment  to  the 
trustee's  deed  was  defective,  and  that  the  deed  was  read 
in  evidence  without  proof  of  its  execution.  The  defects 
suggested  in  the  certificate  are,  that  the  deed  was  executed 
and  the  acknowledgment  taken  in  the  State  of  Missouri,  and 
it  does  not  appear  that  the  acknowledgment  was  in  conform- 
ity with  the  laws  of  that  State,  nor  that  the  grantor  executed 
the  deed  "freely  and  voluntarily." 

No  matter  whether  the  acknowledgment  was  in  conformitv 
with  the  laws  of  Missouri  or  not;  it  was  taken  before  a  notary 
public  under  his  notarial  seal,  in  conformity  with  our  own 
law,  which  was   sufficient,  the  premises  being  situate  in  this 
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State.  Appellant  insists  that  the  trustee's  deed  is  governed 
by  the  confirmatory  act  of  1853,  (Sess.  Laws  1853,  p.  89,) 
which  requires  the  certificate  to  show  that  the  deed  was  exe- 
cuted "freely  and  voluntarily."  We  need  only  say  that  stat- 
ute relates  to  deeds  made  by  husband  and  wife,  (Sho7'tv.  Con- 
lee,  28  111.  229,)  and  we  do  not  perceive  how  it  applies  to  this 
trustee's  deed  made  by  the  husband  alone. 

The  certificate  states  that  the  grantor  acknowledged  the 
deed  "to  be  his  act  and  deed  for  the  purpose  therein  men- 
tioned." That  was  a  sufficient  acknowledgment.  Short  v. 
Conlee,  supra;  Lochvood  v.  3IiUs,  39  111.  602. 

It  is  lastly  objected,  that  the  trustee  did  not  execute  the 
power  of  sale  in  accordance  with  the  deed  of  trust,  in  this: 
that  the  deed  of  trust  required  at  least  sixty  days'  notice  of 
the  sale  by  advertisement,  etc.,  while  the  notice  given  bv  the 
trustee  was  only  sixty -two  days,  Sundays  included;  appellant 
contending  that  the  Sundays  intervening  in  that  time  should 
not  be  counted  to  make  out  the  required  sixty  days.  Without 
considering  its  merits,  the  objection  is  one  which  is  not  avail- 
able in  this  action.  By  the  trust  deed,  the  legal  estate  was 
vested  in  the  trustee,  and  he  conveyed  it  to  the  appellees; 
whether  in  compliance  with  the  provisions  of  the  trust  deed 
or  not,  was  not  a  subject  of  inquiry  in  an  ejectment  suit.  If 
the  trustee  sold  contrary  to  the  conditions  of  the  trust  deed, 
the  remedy  was  in  equity.  Graham  v.  Anderson,  42  111.  517; 
Meese  v.  Allen,  5  Gilm.  236. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Statement  of  the  case. 


William  H,  Wolf  et  al. 


Andrew  J.  Wolf. 

1.  Curtesy.  "Where  a  wife  died  in  April,  1872,  in  the  possession  of  real 
estate  under  a  quit-claim  deed,  children  having  been  born  alive  during 
the  marriage,  it  was  held,  that  the  life  estate  of  the  husband  by  the  cur- 
tesy became  consummate,  and  a  recovery  by  him  in  ejectment  against  his 
children,  the  heirs  at  law  of  the  deceased  wife,  was  sustained. 

2.  Inheritable  estate — evidence  of.  The  possession  of  a  wife  of  real 
estate  under  a  quit-claim  deed  purporting  to  convey  the  title  as  between 
the  parties,  is  of  itself  evidence  of  an  inheritable  estate  in  her. 

3.  Homestead — hy  children  as  against  father  claiming  by  the  curtesy. 
Wliere  the  husband  succeeded  to  an  estate  by  the  curtesy  in  the  homestead 
of  his  Wife  upon  her  death,  before  the  act  of  1872  took  effect,  the  question 
of  homestead  right  in  favor  of  the  minor  heirs  of  the  wife  can  not  arise  as 
against  him,  and  he  may  recover  in  ejectment  against  the  heirs. 

Appeal  from  the  Circuit  Court  of  McLean  county  ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  action  of  ejectment  by  Andrew  J.  Wolf  against 
William  H.  Wolf,  Henry  H.  Wolf,  Adelia  Wolf  and  Caroline 
Wolf,  for  the  recovery  of  a  lot  in  the  city  of  Bloomington. 
The  plaintiff  in  his  declaration  claimed  a  life  estate. 

The  plaintiff  introduced  in  evidence  a  quit-claim  deed  from 
J.  H.  Rowell  to  Susannah  Wolf,  his  late  wife,  dated  October 
3,  1870,  purporting  to  convey  the  lot  to  her.  The  plaintiff 
was  then  sworn,  and  testified  that  Susannah  Wolf  was  his 
wife;  that  defendants  were  his  children;  that  Susannah 
Wolf  died  in  April,  1872;  that  defendants  were  in  possession 
of  the  premises;  and  that  Susannah  Wolf  lived  upon  the 
premises  at  the  time  of  her  death.  This  was  all  the  evidence 
on  his  part. 

The  defendants  proved  that  they  lived  upon  the  premises 
with  their  mother  up  to  her  death,  and  were  still  in  posses- 
sion of  the  same;  that  the  plaintiff  had  not  lived  with  his 
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wife  for  more  than  two  years  past,  and  had  abandoned  her  and 
refused  to  support  her  or  the  family  ;  that  one  of  the  defend- 
ants was  still  a  minor,  and  that  the  premises  were  occupied 
as  a  homestead  by  the  defendants. 

There  was  a  judgment  in  favor  of  the  plaintiff,  from  which 
the  defendants  appealed. 

Messrs.  Rowell  &  Hamilton,  for  the  appellants. 

Messrs.  Phillips  &  Brooks,  and  Messrs.  A.  G.  &  H.  L. 
Karr,  for  the  appellee. 

Per  Curiam:  Appellee  claims  a  life  estate  in  the  premises 
described  in  the  declaration.  His  late  wife,  Susannah  AVolf, 
had  been  in  possession  under  a  quit-claim  deed  from  Jonathan 
H.  Rowell.  The  deed,  though  in  form  a  quit-claim,  was  as 
effectual  as  a  deed  of  bargain  and  sale  to  invest  her  with  the 
fee. 

Living  children  had  been  born  unto  them,  and  on  the  death 
of  the  wife,  which  occurred  before  the  commencement  of  this 
suit,  the  life  estate  of  appellee  by  the  curtesy  became  consum- 
mate. There  can  be  no  doubt,  from  the  evidence,  the  posses- 
sion was  that  of  Mrs.  Wolf,  although  her  children  resided 
with  her,  one  of  whom  was  a  minor. 

The  prior  possession  of  the  wife,  under  a  deed  purporting 
to  convey  the  fee  as  between  the  parties,  appellants  being  the 
children  of  appellee  and  his  deceased  wife,  is  itself  evidence 
of  an  inheritable  estate;  and  as  both  parties  claim  under  a 
common  source  of  title,  appellee  has  established  his  right  to 
a  life  estate  in  the  premises. 

It  is  not  perceived  how  the  question  of  homestead  can  arise 
as  between  these  parties. 

The  judgment  of  the  circuit  court  was  fully  warranted  by 
the  law  and  the  facts,  and  must  be  affirmed. 

Judgment  affirmed. 
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Syllabus. 

The  People  ex  rel.  The  Gilman,  Clinton  and  Spring- 
field Railroad  Company 

V. 

The  Supervisor  and  Town  Clerk  of  the  Town  of 
Santa  Anna. 

1.  Municipal  subscriptiox — election  must  be  held  according  to  the  law 
governing.  Where  a  special  law  relating  to  corporate  subscriptions  to  the 
capital  stock  of  a  railroad  company  provided  that  "all  elections  had  under 
or  by  virtue  of  this  act,  shall  be  taken  and  held  to  be  general  elections, 
and  conducted  in  the  manner  provided  by  the  laws  of  this  State  for  gen- 
eral elections,"  it  was  held,  that  a  township  election  without  any  registra- 
tion of  voters,  presided  over  by  a  moderator,  the  same  as  in  town  meetings, 
there  not  being  three  judges  and  two  clerks  of  the  election,  was  illegal, 
and  conferred  no  authority  to  make  a  subscription  on  behalf  of  the  town, 
and  a  subscription  on  such  a  vote  was  a  nullity. 

2.  Same — Estoppel.  Where  an  election  to  determine  whether  or  not 
a  township  will  subscribe  to  the  stock  of  a  railroad  company  was  illegal 
and  void,  because  not  held  and  conducted  by  the  proper  oflQcers,  and  the 
supervisor,  after  such  election,  made  the  subscription,  it  was  urged  that 
after  such  subscription,  and  the  building  of  the  road,  the  town  was 
estopped  from  denying  the  validity  of  the  same:  Held,  that  the  town  was 
not  so  estopped. 

This  was  an  application  in  this  court  by  the  Gilman,  Clin- 
ton and  Springfield  Railroad  Company,  against  the  super- 
visor and  town  clerk  of  the  town  of  Santa  Anna,  to  issue  and 
deliver  to  the  company  $25,000  in  the  bonds  of  the  town,  in 
pursuance  of  an  election  on  the  question  and  the  subscrip- 
tion by  the  supervisor.  The  facts  appear  in  the  opinion  of 
the  court. 

Messrs.  Stuart,  Edwards  &  Brown,  and  Messrs.  Ful- 
ler &  Moore,  for  the  relators. 

Messrs.  Weldon  &  Benjamin,  fdr  the  respondents. 
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Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 


This  is  an  application  for  a  mandamus  to  compel  the  super- 
visor and  town  clerk  of  the  town  of  Santa  Anna,  in  De  Witt 
county,  to  issue  the  bonds  of  the  town  to  the  petitioner,  in 
payment  of  $25,000  of  stock  alleged  to  have  been  subscribed 
to  petitioner's  road.  The  respondents  answer,  setting  up  the 
illegality,  and  consequent  invalidity  of  the  election  at  which 
it  is  claimed  the  subscription  was  voted.  The  petitioner 
demurs  to  the  return,  and  the  case  is  presented  to  us  on  the 
demurrer. 

The  7th  section  of  the  act  authorizing  the  vote  in  question 
reads  as  follows : 

"All  elections  had  under  or  by  virtue  of  this  act  shall  be 
taken  and  held  to  be  general  elections,  and  conducted  in  the 
manner  as  provided  by  the  laws  of  this  State  for  general  elec- 
tions ;  and  all  illegal  voting,  false  swearing  or  frauds  done  or 
committed,  shall  be  governed  and  punished  as  provided  for  by 
the  laws  of  this  State  in  force  at  the  time  of  such  election." 

It  will  be  observed  that  this  section  requires,  as  explicitly 
as  language  can  do  so,  that  the  election  shall  be  conducted 
as  general  elections  are  required  to  be  conducted  by  the 
laws  of  the  State.  The  1st  section  of  the  18th  article  of 
the  township  organization  act  provides  that  the  supervisor, 
assessor  and  collector  shall  be  ex  officio  judges  of  elections. 
This  has  reference  to  general  elections,  which  are  recognized 
in  the  same  act  as  entirely  distinct  from  the  annual  town 
meetings,  held  in  April,  when  town  officers  are  elected,  and 
other  town  business  is  transacted.  The  5th  article  of  the 
act  relates  to  the  manner  of  conducting  town  meetings,  and 
in  the  9th  section  it  is  provided  that  '"no  person  shall  be  a 
voter  at  any  town  meeting,  unless  he  shall  be  qualified  to  vote 
at  general  elections."  The  town  meetings  are  presided  over 
by  a  moderator  chosen  at  the  meeting,  and  the  10th  section 
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of  the  article  just  quoted  provides  that  when  a  person  oifer- 
ing  to  vote  is  challenged,  the  moderator  ''  shall  proceed  thereon 
in  like  manner  as  the  judges  at  the  general  elections  are 
required,  adapting  the  oath  to  the  circumstances  of  the  town 
meeting." 

The  return  in  this  case  avers  that  the  alleged  election  was 
held  as  a  mere  town  meeting,  was  presided  over  by  a  moder- 
ator chosen  at  the  time,  and  that  neither  the  supervisor, 
assessor  nor  collector,  participated  in  holding  the  election. 
The  return  further  sets  up  that  there  was  no  registry  of  voters, 
although  the  act  required  thirty  days  notice  to  be  given  of 
the  election,  tlius  affording  the  time  required  by  law  for  a 
registry. 

The  demurrer  admits  these  allegations,  and  we  have  only 
to  decide  on  their  sufficiency. 

It  is  urged  by  counsel  for  petitioner,  that  as  the  supervisor 
subscribed  the  stock,  and  as  the  road  has  been  built,  the  town 
should  be  held  estopped,  on  every  principle  of  honesty  and 
good  faith,  from  now  denying  the  validity  of  the  subscrip- 
tion. We  admit  the  doctrine  of  estoppel  in  pais  is  sometimes 
applicable  to  municipal  corporations,  and  it  has  been  so 
applied  by  this  court,  as  in  the  case  o^ Maker  \.  City  of  Chicago, 
38  111.  266.  Wherever  a  town  or  city,  through  its  consti- 
tuted authorities,  procures  money  or  labor,  to  be  expended 
under  its  direction  and  for  its  supposed  benefit,  courts  will 
unwillingly  listen  to  the  defense  of  ultra  vires.  But  is  this 
such  a  case?     We  do  not  so  regard  it. 

The  railway  company  was  not  building  its  road  for  the 
benefit  of  this  town,  or  by  its  solicitation.  The  road  was  not 
to  belong  to  the  town  when  built.  The  town  would  not 
control  its  operations.  It  can  not  be  supposed  that  the  vote 
to  subscribe  $25,000  by  the  respondent,  caused  the  building 
of  the  road,  or  had  any  appreciable  influence  thereon.  It 
can  hardly  have  led  to  the  expenditure  of  money  that  would 
not  otherwise  have  been  expended.  The  sura  voted  would 
not  build  and  equip  a  single  mile  of  the  road  at  the  average 
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cost  of  railways  in  tins  State.  AYe  can  not  regard  the  town 
as  in  the  position  of  having  had  this  work  done  for  its  own 
benefit  or  at  its  own  request,  and  then  refusing  to  pay  for  it. 
The  citizens  of  the  town  were  under  no  obligation  to  inter- 
fere with  the  progi'ess  of  the  work  while  the  road  was  in  pro- 
cess of  construction,  in  order  to  save  themselves  from  liability 
on  an  illegal  vote  to  subscribe  for  stock.  Their  intention  to 
contest  the  validity  of  the  subscription  gave  them  no  right  to 
interfere  with  the  building  of  the  road,  and  we  are  not  aware 
by  what  steps  they  could  have  arrested  its  construction. 
Their  silence,  therefore,  was  not  a  ratification.  The  law 
imposed  upon  them  no  duty  to  oppose  the  progress  of  the 
work,  as  it  furnished  them  no  means  of  doing  so.  As  dis- 
closed by  this  record,  there  were  two  hundred  and  ninety- 
eight  voters  in  this  town  at  the  preceding  election.  At  the 
town  meeting,  when  the  vote  in  question  was  taken,  ninety- 
four  votes  were  cast  for,  and  seventy-five  against  subscrip- 
tion. The  subscription  was  thus  voted  by  less  than  one-third 
of  the  actual  voters  of  the  township,  and,  as  has  been  shown 
by  experience,  it  is  probable  the  majority  was  made  up  of 
those  who  would  pay  but  a  small  portion  of  the  taxes.  The 
bonds  have  not  been  issued  and  passed  into  the  hands  of  in- 
nocent purchasers.  The  case  is  unencumbered  by  consider- 
ations growing  out  of  their  equities.  The  supervisor  has 
subscribed,  in  the  name  of  the  town,  to  a  joint-stock  enter- 
prise to  which  he  had  no  right  to  subscribe  unless  authorized 
by  the  vote  of  the  people  in  the  manner  pointed  out  by  law. 
If  his  subscription  was  not  legally  authorized  in  the  first 
instance,  so  as  to  bind  the  tax-payers  of  the  town,  we  can  see 
nothing  in  this  record  that  should  estop  the  town  from  deny- 
ing his  authority. 

As  to  the  invalidity  of  the  election,  we  can  not  doubt.  The 
act  authorizing  the  vote  to  be  taken,  expressly  required  it  to 
be  attended  by  all  the  restraints  against  illegal  voting  which 
are  required  in  general  elections. 
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In  the  case  of  The  People  v.  Ohio  Grove  Town,  51  111.  196,  we 
held  a  registry  was  not  necessary  to  the  validity  of  the  elec- 
tion then  under  consideration,  because  the  law  only  requii-ed 
ten  days  notice  of  the  election,  and  the  registry  act  requires 
the  board  of  registry  to  meet  three  weeks  before  the  election. 
The  legislature,  therefore,  could  not  have  intended  a  registry 
in  that  case.  But  in  this,  the  act  expressly  says  the  election 
shall  be  taken  and  held  to  be  a  general  election,  and  con- 
ducted as  required  by  the  laws  of  this  State  in  regard  to  gen- 
eral elections.  Under  this  provision  it  seems  difficult  to 
avoid  the  conclusion  that  a  registry  was  indispensable. 

But  whatever  might  be  our  ruling  if  the  case  turned 
entirely  upon  that  point,  the  fact  that  the  election  was  a 
departure  from  the  law  in  another  and  material  particular, 
admits  of  no  denial.  The  election,  as  already  stated,  was 
conducted  as  an  ordinary  town  meeting,  presided  over  by  a 
moderator,  while  the  law  required  that  the  supervisor,  assessor, 
and  collector  should  be  the  judges  of  the  election,  and,  of 
course,  hold  the  same.  The  person  chosen  as  moderator  may 
have  been  equally  competent,  but  it  is  sufficient  to  say  he  was 
not  the  officer  authorized  by  the  law  to  discharge  this  duty. 
It  is  like  a  judicial  proceeding  where  there  is  no  jurisdiction. 
The  law  required  the  election  to  be  held  by  one  set  of  officers, 
and  it  has  been  held  by  another.  That  ends  the  argument. 
The  supervisor,  when  he  made  this  subscription,  had  not  been 
authorized  to  do  so  by  a  vote  of  the  people,  taken  in  the 
manner  required  by  the  law.  The  subscription  was,  therefore, 
a  nullity.  The  application  for  a  peremptory  mandamus  must 
be  refused.     See  People  ex  rel.  v.  Town  of  Laenna,  post,  65. 

Mandamus  refused. 
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Statement  of  the  case. 

The  People  ex  rel.  The  Gilman,  Clinton  and  Spring- 
field Railroad  Company 

V. 

The  Supervisor  and  Town  Clerk  of  the  Town  of 

Harp. 

1.  Municipal  subscription — whether  the  vote  should  fix  the  time  the  lands 
shall  run.  Where  the  law  authorizing  corporate  subscriptions  in  aid  of  a 
railroad  is  silent  as  to  what  the  petition  for  and  notice  of  the  election 
shall  contain  as  to  the  length  of  time  the  corporate  bonds  shall  run  before 
their  maturity,  and  the  election  is  called  according  to  law,  it  will  not  be 
essential  to  the  validity  of  the  election  that  the  petition,  notice  of  the  elec- 
tion and  vote  of  the  people  should  fix  the  time  when  the  bonds  will  ma- 
ture. 

2.  In  such  a  case,  if  the  petition  and  notice  had  fixed  the  time  the 
bonds  of  the  township  should  run,  it  would  have  become,  by  the  vote  by 
which  their  issue  was  authorized,  a  condition  that  the  supervisor  could 
not  disregard.  But  where  the  vote  simply  authorized  the  issue  of  bonds 
to  a  certain  amount,  the  supervisor  was  left  to  fix  the  time  they  should 
run  within  the  limitations  of  the  law  under  which  the  vote  was  taken. 

3.  Same — where  a  majority  liote  is  sufficient.  Where  the  law,  under  which 
an  election  is  had  on  the  question  of  corporate  subscription  to  a  railroad, 
required  onl}^  that  a  majority  of  the  legal  voters  of  the  municipality 
voting  at  such  election  should  vote  in  favor  of  the  proposed  subscription : 
Held,  that  it  was  not  essential  that  a  majority  of  all  the  legal  voters  should 
vote  for  the  proposition ;  but  that  it  was  suflicient  that  a  majority  of  legal 
voters  voting  should  so  vote. 

4.  Same — enforced  iy  mandamus.  Where  the  statute  has  been  pursued 
in  all  its  requirements,  the  election  properly  called,  a  proper  notice  thereof 
given,  and  an  election  held  resulting  in  favor  of  a  subscription  by  a  town- 
ship to  the  capital  stock  of  a  railroad  company  by  a  majority  of  the  voters, 
as  required  by  the  statute  governing  in  such  case,  and  the  railroad  com- 
pany has  complied  with  all  the  conditions  imposed,  the  company  will  be 
entitled  to  the  bonds  so  voted,  and  their  issue  will  be  enforced  by  man- 
damus. 

This  was  an  application  in  this  court  for  a  mandamus,  by 
the  relators  against  the  supervisor  and  town  clerk  of  the  town 
of  Harp,  in  the  county  of  De  Witt,  to  compel  the  subscription 
by  such  town  of  the  sum  of  $25,000  to  the  capital  stock  of 


1873.]         The  People  ex  rel.  v.  Town  of  Harp.  63 

Opinion  of  the  Court. 


the  railroad  company,  and  the  issue  of  the  bonds  of  the  town 
in  payment  thereof,  in  pursuance  of  a  vote  of  the  legal  voters 
of  said  town.  The  material  facts  of  the  case  may  be  found  in 
the  opinion  of  the  court. 

Messrs.  Stuart,  Edwards  &  Brown,  and  Messrs.  Fuller 
&  Moore,  for  the  relators. 

Messrs.  Weldon  &  Benjamin,  for  the  respondents. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  is  urged  that  the  bonds  should  not  issue  in  this  case,  be- 
cause the  voters,  in  their  petition,  or  the  notice  calling  the 
election,  do  not  specify  the  period  the  bonds  shall  run. 

The  third  section  of  the  charter  (see  Private  Laws  1869,  p. 
292,)  prescribing  the  manner  the  petition  shall  be  presented, 
and  the  notice  given,  is  entirely  silent  as  to  what  they  shall  con- 
tain. The  petition  fixes  the  amount  that  was  proposed  to  be 
subscribed,  and  the  rate  of  interest  the  bonds  should  bear. 
The  notice  fixes  the  time  and  place  of  the  election,  the  amount 
proposed  to  be  subscribed  in  bonds  bearing  ten  per  cent  in- 
terest, but  omits,  like  the  petition,  to  specify  the  time  they 
shall  run.  It  also  imposes  some  other  conditions,  but  there  is 
no  pretense  that  the  company  have  not  fairly  and  in  good  faith 
performed  every  condition  imposed,  by  building  their  road 
within  the  time  and  in  the  manner  prescribed. 

Had  the  petition  and  notice  fixed  the  length  of  time  the 
bonds  should  run  when  issued,  it  would  have  become,  by  the 
vote  by  which  their  issue  was  authorized,  a  condition  that  the 
supervisor  could  not  disregard.  But  simply  having  voted 
that  he  should  issue  them,  he  is  left  with  a  discretion  as  to 
the  time  he  will  make  them  payable,  within  the  time  pre- 
scribed by  the  fourth  section  of  the  charter,  and  he  could  ex- 
ercise that  discretion  when  he  subscribed  the  bonds,  or,  fail- 
ing to  do  so  at  that  time,  he  could  do  so  when  he  comes  to 
issue  them. 
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The  second  and  third  sections  of  the  charter  say  nothing 
about  the  time  the  bonds  shall  run.  That  is  all  provided  for 
in  the  fourth  section  in  defining  the  duty  of  the  supervisor  in 
subscribing  and  issuing  the  bonds.  In  defining  his  duty^  the 
act  provides  that  he  shall  issue  bonds  bearing  interest  at  a 
rate  not  exceeding  ten  per  cent,  and  the  bonds  shall  run  not 
exceeding  twenty  years,  the  interest  payable  annually.  We 
are,  therefore,  clearly  of  the  opinion  that  it  was  not  essential 
to  the  validity  of  the  election  that  the  people  should,  by  a 
vote,  fix  the  time  when  the  bonds  should  mature ;  and  the 
voters  having  failed  to  fix  the  time,  the  supervisor  was  left  to 
do  so,  within  the  limitations  prescribed  by  the  charter  of  the 
company. 

It  is  also  urged  that  a  majority  of  all  the  legal  voters  of 
the  township  did  not  cast  their  votes  in  favor  of  subscription. 
The  law  under  which  the  election  was  held  contains  no  such 
requirement.  The  fourth  section  declares  that:  ''If  it  shall 
appear  that  a  majority  of  the  legal  voters  of  such  counties, 
cities,  incorporated  towns  or  townships,  voting  at  such  elec- 
tion, have  voted  for  subscription,^' etc.,  for  the  supervisor,  etc., 
to  make  the  subscription.  We  are  wholly  unable  to  see  how 
tliis  language  can  be  construed  to  require  more  than  a  major- 
ity of  those  voting  to  confer  the  power  to  make  the  subscrip- 
tion and  issue  the  bonds.  The  language  is  plain,  and  is  not 
susceptible  of  construction. 

To  hold  as  we  are  asked  to  do  by  respondents,  we  should 
be  compelled  to  reject  the  words  "voting  at  such  election,"  and 
no  rule  of  interpretation  will  sanction  their  rejection.  This 
election  conformed  to  the  requirements  of  the  law  in  this  par- 
ticular, and  in  all  others,  so  far  as  we  can  see  from  the  record 
before  us. 

This  case  differs  widely  from  the  authorities  referred  to  by 
counsel  for  respondents.  In  those  cases  there  was  a  want  of 
authority  to  subscribe  or  issue  the  bonds,  whilst  in  this  case 
the  statute  was  pursued  in  all  of  its  requirements.  The  re- 
quisite number  of  qualified  persons  petitioned  for  a  call  of 
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an  election.  The  petition  was  presented  to  and  the  election 
called  by  the  pi'oper  person,  the  proper  notice  was  given,  the 
election  held  and  resulted  in  favor  of  subscription  by  a  ma- 
jority of  voters,  as  contemplated  by  the  statute,  and  the 
company  having  complied  with  all  the  conditions  imposed, 
they  are  entitled  to  the  bonds,  and  a  peremptory  writ  of  man- 
damus must  be  issued  according  to  the  prayer  of  the  petition. 

Mandamus  awarded. 


The  People  ex  rel.  The  Gilman,  Clinton  and  Spring- 
field Railroad  Company 

V. 

The  Supervisor  and  Town  Clerk  of  the  Town  of 

Laenna. 

L  MiTNioiPAL  SUBSCRIPTION — election  must  be  conducted  in  the  manner 
vrescribed.  Where  the  charter  of  a  railroad  company  authorizing  corpo- 
rate subscriptions,  provided  that  "all  elections  had  under  or  by  virtue  of 
this  act  shall  be  taken  and  held  to  be  general  elections,  and  conducted 
in  the  same  manner  as  provided  by  the  laws  of  this  State  for  general  elec- 
tions:" Held,  that  an  election  held  by  a  township  for  the  purpose  of  de- 
termining whether  such  township  would  subscribe  to  the  capital  stock  of 
such  company,  which  was  conducted  in  the  same  manner  as  town  meet- 
ings, by  a  moderator  and  the  town  clerk,  instead  of  there  being  three 
judges  and  two  clerks  of  the  election,  and  when  the  moderator  and  clerk 
were  not  sworn,  and  there  being  no  registry  prior  to  such  election,  was 
not  in  compliance  with  the  law,  and  that  an  affirmative  vote  at  such  elec- 
tion conferred  no  authority  for  a  subscription. 

2.  Had  the  act  of  the  legislature  been  silent  as  to  the  manner  of  hold- 
ing and  conducting  the  election,  then  it  might  have  been  conducted  in 
the  manner  prescribed  by  the  law  of  the  organization  of  the  body  in  which 
.t  was  held. 

5 — 67th  III. 
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This  was  an  application  for  a  mandamus  by  tlie  relators, 
against  the  supervisor  and  town  clerk  of  the  town  of  Laenna, 
to  compel  a  corporate  subscription  of  the  town  and  the  issue 
of  its  bonds  in  payment  thereof,  in  pursuance  of  an  election 
held  in  the  town  for  that  purpose.  The  facts  appear  in  the 
opinion  of  the  court. 

Messrs.  Moore  &  Warner,  and  Messrs.  Fuller  &  Gra- 
ham, and  Messrs.  Stuart,  Edwards  &  Brown,  for  the  re- 
lators. 

Messrs.  Weldon  &  Benjamin,  for  the  respondents. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  questions  made  on  this  record  arise  on  a  demurrer  to 
the  return  to  an  alternative  writ  of  mandamus. 

The  point  is  made  on  the  seventh  section  of  the  act  to 
amend  an  act  to  incorporate  the  Gil  man,  Clinton  and  Spring- 
j&eld  Railroad  Company.  That  section  is  in  these  words: 
"All  elections  had  under  or  by  virtue  of  this  act,  shall  be 
taken  and  held  to  be  general  elections,  and  conducted  in  the 
same  manner  as  provided  by  the  laws  of  this  State  for  general 
elections;  and  all  illegal  voting,  false  swearing  or  frauds  done 
or  committed  shall  be  governed  and  punished  as  provided 
for  by  the  laws  of  this  State,  in  force  at  the  time  of  such  elec- 
tion." 

It  is  admitted  the  requisite  petition  was  presented  to  the 
town  clerk  to  call  an  election  for  the  purpose  of  voting  on 
the  question  of  subscription,  but  the  respondents  deny  that  the 
election  was  conducted  in  the  manner  provided  by  the  laws 
of  this  State  for  general  elections.  It  appears  some  of  the' 
electors  of  the  town  were  present  on  the  day  appointed  for 
the  election,  and  at  the  place,  when  they  were  called  to  order 
bv  the  town  clerk,  and  one  of  their  number  was  chosen  moder- 
ator, and  without  being  sworn,  entered  upon  the  duties  of  his 
office;  that  the  polls  were  not  opened  until  two  o'clock  in  the 
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afternoon,  and  when  they  were  closed  it  was  found  on  can- 
vassing the  votes,  there  were  nine  votes  for  the  subscription 
and  three  against  subscription.  The  election  was  conducted 
entirely  by  the  moderator  and  the  town  clerk  in  the  same 
manner  an  ordinary  town  meeting  is  conducted. 

The  question  is,  was  this  a  compliance  with  the  statute? 

It  is  conceded,  that  in  the  absence  of  this  act  of  the  legis- 
lature, the  town  of  Laenna  would  have  no  authority  whatever 
to  make  this  subscription.  This  being  so,  must  not  all  the 
material  requirements  of  the  act  be  observed  and  followed? 
This  will  not  be  denied.  This  act  required  the  election  to 
be  conducted  in  the  same  manner  as  provided  by  the  laws  of 
this  State  for  general  elections.  That  this  election  was  not 
so  conducted,  is  admitted,  but  it  is  insisted  the  term  "general 
election"  must  be  interpreted  in  connection  with  and  in  refer- 
ence to  the  different  municipalities  authorized  to  subscribe. 
This  may  be  admitted,  but  it  does  not  help  the  case.  "Gen- 
eral," as  fouud  in  the  act,  can  not  mean  "regular."  It  means 
precisely  what  is  expressed,  that  the  election  shall  be  taken 
and  held  to  be  a  general  election,  and  have  all  the  requisites 
of  such  an  election.  There  must  be  judges  and  clerks;  there 
must  be  a  registry  of  voters,  and  all  else  required  by  the  gen- 
eral election  law.  Was  the  act  of  the  legislature  silent  upon 
the  manner  of  holding  and  conducting  the  election,  then, 
most  certainlv,  as  this  court  said  in  The  People  ex  rel.  etc.  v. 
Didcher,  56  111.  144,  the  election  might  be  conducted  in  the 
manner  prescribed  by  the  law  of  the  organization  of  the  body 
in  which  it  is  held.  This  is  a  fair  presumption  ;  but  when 
the  legislature  expressly  declares  the  election  shall  be  con- 
ducted as  a  general  election,  the  presumption  can  not  obtain. 

The  relators,  when  they  undertook  the  work,  knew,  or 
might  have  known,  the  manner  in  which  the  election  was  con- 
ducted. It  was  their  duty  to  know  it  was  not  conducted 
according  to  the   law  authorizing  an  election. 

It  is  a  question  of  power,  and  the  hardships  or  injustice  of 
the  case  demand  no  consideration.     This  determines  the  case. 
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The  questions  involved  in  this  ease  have  been  more  elabo- 
rately argued  in  the  case  of  The  People  ex  rel.  etc.  v.  The  Town 
of  Santa  Anna,  ante,  57,  and  to  which  reference  is  made. 

The  mandamus  must  be  refused. 

Ilandamus  refused. 


The  Toledo,  Wabash  and  Western  Railway  Co. 


Isaac  Larmon,  for  use,  etc. 

1.  Negligence — degree  of  care  required  to  prevent  injury  hy  communi- 
cating fire.  While  it  is  lawful  for  railroad  corporations  to  use  steam  as  a 
motive  power,  and  to  generate  the  same  by  fire,  the  law  holds  them  to  the 
exercise  of  a  very  high  degree  of  care  and  skill  in  the  use  of  these  dan- 
gerous and  most  effective  appliances,  to  prevent  the  emission  of  fire  sparks 
from  their  engines,  and  in  the  employment  and  retention  of  servants  in 
charge  of  them,  so  as  to  prevent  loss  to  property.  Where  they  have  exer- 
cised the  highest  degree  of  care  and  skill  in  this  respect,  if  loss  occurs  it 
must  fall  upon  the  owner. 

2.  Same — railroads,  not  insurers  against  injury  hy  fire.  In  an  action 
against  a  railway  company  to  recover  for  a  warehouse  burned  by  the 
emission  of  sparks  from  one  of  its  engines,  the  court,  at  the  instance  of 
the  plaintift",  charged  the  jury  that,  "it  is  the  duty  of  the  defendant,  and 
was  its  duty,  to  operate  its  engines  and  locomotives  and  run  the  same  so- 
as  to  guard  against  any  accident  by  fire,  and  to  employ  such  machinery 
and  other  agencies  for  safety  to  property  as  might  be  necessary  to  avoid 
accidental  destruction,  whether  such  machinery  was  then  in  common  use,, 
or  not,  on  railroads:"  Held,\h?i\,  the  instruction  was  erroneous,  as  the 
principle  it  announces  would  make  the  defendant  a  guarantor  or  insurer 
against  accidents  by  fire. 

3.  Same — escape  of  fire  is  only  prima  facie  evidence  of  negligence.  In  the 
same  case  the  court  instructed  the  jury  that  if  the  destruction  of  the  plain- 
tiff's warehouse  was  caused  by  fire  escaping  from  the  engine  of  the  de- 
fendant while  being  operated  by  its  servants,  such  escape  of  fire  is,  of 
itself,  evidence  of  negligence  on  the  part  of  the  defendant:    Held,  that 
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the  instruction  ought  to  have  been  qualified  before  being  given,  as  the 
statute  only  makes  such  fact  prima  facie  evidence  of  negligence — not  con- 
clusive. 

4.  Instructions — whether  error  in  one  is  cwed  hy  another.  Where  one 
instruction  states  the  defendant's  liability  more  strongly  than  the  law  war- 
rants, and  another  of  the  series  states  it  correctly,  if  that  were  the  only 
error,  and  the  instructions  were  ujion  minor  points,  this  court  would  prob- 
ably not  reverse ;  but  where  the  two  instructions  relate  to  the  vital  point 
in  issue,  they  are  calculated  to  confuse  the  jury,  and  the  latter  instruction 
will  not  cure  the  error. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county; 
the  Hon.  A.  J.  Galt.agher,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Isaac  Larmon,  for  the 
use  of  the  Illinois  Mutual  Fire  Insurance  Company,  against 
apjjellant.  The  facts  are  stated  in  the  opinion  of  the  court. 
On  the  trial  in  the  court  below,  the  plaintiff  recovered  judg- 
ment for  $2124,  and  costs  of  suit. 

Mr.  O.  L.  Davis,  Mr.  I.  B.  Mann,  and  Mr.  A.  E.  Har- 
mon, for  the  plaintiff  in  error, 

Mr.  J.  H.  Yager,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  action  was  brought  to  recover  the  value  of  a  ware- 
house said  to  have  been  destroyed  by  fire  occasioned  by  sparks 
from  an  engine.  The  warehouse  was  situated  on  the  "Y"  at 
the  junction  of  the  Illinois  Central  railroad  with  the  road  of 
plaintiff  in  error,  at  Tolono.  Soon  after  the  engine  moved 
off  the  "Y"  on  to  the  main  track  the  building  was  discovered 
to  be  on  fire.  It  was  an  old  one,  and  stood  near  the  track, 
partly  on  the  land  of  Larmon  and  partly  on  the  right  of  way, 
and  had  been  erected  after  the  tracks  were  located  as  they 
now  are,  with  a  knowledge  of  the  hazards  from  fire  escaping 
from  engines  moving  on  the  tracks  of  the  two  roads.  It  was 
covered  with  shingles,  and  the  roof  had  never  been  renewed. 
Inflammable  material  had  been  permitted  to  accumulate  on  it. 
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A  portion  of  the  roof  descended  in  the  direction  of  the  track 
until  it  was  not  higher  than  the  top  of  the  smoke-stack  of  an 
engine. 

It  seems  to  us  the  evidence  shows  very  clearly  the  engine 
alleged  to  have  caused  the  fire  M^as  equipped  with  all  the  best 
and  most  approved  appliances  to  prevent  the  emission  of  fire 
sparks,  and  it  was  in  good  repair  at  the  time. 

The  difficult  question  in  the  case  is,  whether  it  was  skillfully 
handled  by  a  prudent  and  competent  engineer.  As  to  the  neg- 
ligence of  the  engineer  in  charge,  there  is  a  sharp  and  direct 
conflict  in  the  evidence. 

This  being  true,  we  think  some  of  the  instructions  do  not 
state  the  law  with  sufficient  accuracy,  and  may  have  misled 
the  jury. 

At  the  request  of  the  plaintiff,  the  court  charged  the  jury, 
"  It  is  the  duty  of  the  defendant,  and  was  its  duty,  to  operate  its 
engines  and  locomotives,  and  run  the  same  so  as  to  guard 
against  any  accident  by  fire,  and  to  employ  such  machinery 
and  other  agencies  for  safety  to  property  as  might  be  necessary 
to  avoid  accidental  destruction,  whether  such  machinery  was 
in  common  use  or  not,  on  railroads." 

This  is  stating  the  duty  of  the  company  stronger  than  the 
law  will  warrant.  The  principle  announced  would  make  rail- 
road companies  guarantors  or  insurers  against  accidents  by 
fire,  no  matter  what  machinery  and  appliances  they  migiit  use, 
or  what  degree  of  diligence  they  might  exercise  in  the  em- 
ployment of  skillful  engineers  and  in  the  conduct  of  their 
business  to  prevent  loss  of  property.  Such  is  not  the  law. 
They  have  the  right,  under  the  franchises  conferred  by  their 
charters,  to  use  fire  to  generate  steam  for  the  purpose  of  oper- 
ating their  roads.  It  is  indispensable  they  should  do  so^ 
The  party  who  erects  his  buildings  on  or  near  the  track  knows 
the  dangers  incident  to  the  use  of  steam  as  a  motive  power, 
and  must  be  held  to  assume  some  of  the  hazards  connected 
with  its  use  on  these  great  thoroughfares. 
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While  it  is  lawful  for  these  corporations  to  use  steam  as  a 
motive  power,  dangerous  as  it  is  known  to  be,  the  law  holds 
them  to  tlie  exercise  of  a  very  high  degree  of  care  and  skill 
in  the  use  of  the  most  effective  appliances  to  prevent  the  emis- 
sion of  fire  sparks  from  their  engines,  and  in  the  employment 
and  retention  of  servants  in  charge  of  them,  so  as  to  prevent 
loss  to  property.  When  they  have  exercised  the  highest  de- 
gree of  care  and  skill  in  this  regard,  if  loss  occurs,  it  must 
fall  on  the  owner.  The  companies  are  not  and  can  not  be 
held  liable  in  such  cases.  Chicayo  and  Alton  R.  R.  Co.  v. 
Quaintance,  58  111.  389,  and  cases  cited. 

The  court,  by  another  instruction,  told  the  jury,  if  the  de- 
struction of  plaintiff's  warehouse  was  caused  by  fire  escaping 
from  the  engine  of  defendant  while  being  operated  by  its  ser- 
vants, that  such  escape  of  fire  is,  of  itself,  evidence  of  negli- 
gence on  the  part  of  defendant.  This  instruction  ought  to 
have  been  qualified  before  it  was  given. 

The  statute  only  makes  the  fact  the  fire  was  occasioned  by 
sparks  from  the  engine  ^' full  prima  facie"  evidence  of  negli- 
gence. It  is  not  conclusive.  C.  and  A.  R.  R.  Co.  v.  Quaint- 
ance, supra. 

It  is  true,  in  another  instruction  the  court  told  the  jurv 
such  fact  was  only  prima  facie  evidence  of  negligence.  Here 
were  two  instructions  upon  a  vital  point  in  the  case,  in  which 
th.e  law  is  stated  essentially  and  materially  different,  and  may 
have  confused  the  jury.  If  this  were  the  only  error  in  the 
record,  and  the  instructions  were  upon  minor  points,  we  mighc 
not  be  willing  to  reverse  for  this  cause  alone,  but  the  negli- 
gence of  the  company  was  the  all-controling  question.  If 
there  was  no  negligence,  there  was  no  liability.  The  ])ropo- 
sitions  of  law  stated  are  widely  different,  and  the  jury  may 
have  been  at  a  loss  w^hicli  to  regard  as  a  true  statement  as  ap- 
plicable to  the  case. 

On  account  of  the  errors  pointed  out,  the  judgment  is  re- 
versed and  the  cause  remanded. 

Judgment  reversed. 
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The  Peoria,  Pekin  and  Jacksonville  Kailroad  Co. 

V. 
GrERHARD    H.    SiLTMAN. 

1.  Negligence — as  to  duty  of  ringing  hell,  etc.  In  a  suit  to  recover 
damages  from  a  railroad  company  for  injuries  caused  by  a  collision  witli 
the  company's  train,  the  court  instructed  the  jury,  on  the  part  of  the  plain- 
lift",  "that  railroad  companies  are  bound,  in  crossing  public  highways,  to 
have  a  bell  of  at  least  thirty  pounds  weight,  or  a  steam  whistle,  placed  on 
each  locomotive  engine,  which  shall  be  rung  or  whistled  at  the  distance 
of  at  least  eighty  rods  from  the  place  where  the  railroad  crosses  any  pub- 
lic street  or  highway,  and  which  shall  be  kept  ringing  or  whistling  until 
such  street  or  highway  is  reached,  so  as  to  apprise  persons  of  their  approach:^'' 
Held,  that  the  instruction  did  not  state  the  law  correctly,  the  words  itali- 
cize'd  requiring  a  higher  duty  than  the  statute  imposes. 

3.  In  the  same  case,  the  court,  on  behalf  of  the  plaintifl",  instructed  the 
jury,  "that  if  they  believe,  from  the  evidence,  that  a  bell  was  not  rung, 
or  the  whistle  not  sounded,  at  a  distance  of  eighty  rods  from  the  crossing, 
and  kept  ringing  or  whistling  till  the  crossing  was  reached,  and  the  plain- 
tiff was  lulled  into  security  by  the  reason  of  such  neglect  on  the  part  of  the 
defendant,  then  the  plaintiff  would  have  the  right  to  recover,  even  though 
he  were  guilty  of  slight  negligence:"  Held,  that  the  instruction  was  er- 
roneous and  calculated  to  mislead,  as  it  omits  to  submit  the  question 
whether  the  injury  was  sustained  by  reason  of  the  neglect  to  ring  the  bell 
or  sound  the  whistle  and  continue  the  same  until  the  highway  was 
reached. 

Appeal  from  the  Circuit  Court  of  Mason  county;  the 
Hon.  Charles  Turner,  Judge  presiding. 

This  was  an  action  on  tiie  case,  by  Gerhard  H.  Siltman 
against  the  Peoria,  Pekin  and  Jacksonville  Railroad  Com- 
pany, to  recover  for  injury  to  the  person  and  property  of  the 
plaintiff,  caused  by  the  engine  of  the  defendant  striking  the 
wagon  and  team  of  plaintiff  while  in  the  act  of  crossing  the 
railroad  at  a  public  crossing.  The  negligence  charged  was  a 
faihire  to  ring  a  bell  or  sound  a  whistle  eighty  rods  before 
the  train  reached  the  crossing,  and  to  continue  such  warning 
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until  the  crossing  was  reached,  and  in  not  using  proper  care 
and  effort  to  stop  the  train  before  the  collision.  The  defend- 
ant pleaded  the  general  issue.  A  trial  was  had,  resulting  in 
a  verdict  and  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

Messrs.  Dearborn  &  Campbell,  for  the  appellant. 

Messrs.  Lacey  &  Wallace,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  an  action  on  the  case,  by  appellee  against  appel- 
lant, to  recover  damages  for  an  injurv  to  the  person  and 
property  of  the  former,  resulting  from  the  negligence  of  the 
latter  and  its  servants.  The  right  to  recover  was  placed,  upon 
the  trial,  principally  upon  the  ground  of  failure  on  the  part 
of  the  employees  of  the  railroad  company  to  perform  the  stat- 
utory duty  of  ringing  the  bell  or  sounding  the  whistle  upon 
the  locomotive,  before  coming  to  a  highway  crossing.  On  this 
question  evidence  was  given  upon  both  sides.  For  the  plain- 
tiff, the  court  gave  the  following  instructions  : 

1.  On  the  part  of  the  plaintiff,  the  jury  are  instructed  that 
railroad  companies  are  bound,  in  crossing  public  highways,  to 
have  a  bell,  of  at  least  thirty  pounds  weight,  or  a  steam 
whistle,  placed  on  each  locomotive  engine,  which  shall  be  rung 
or  whistled  at  the  distance  of  at  least  eighty  rods  from  the 
place  where  the  railroad  crosses  any  public  street  or  highway, 
and  which  shall  be  kept  ringing  or  whistling  until  such  street 
or  highway  is  reached,  so  as  to  apprise  p)ersons  of  their  approach. 

2.  On  the  part  of  the  plaintiff,  the  jury  are  instructed  that, 
if  they  believe,  from  the  evidence,  that  a  bell  was  not  rung,  or 
the  whistle  sounded,  at  a  distance  of  eighty  rods  from  the 
crossing,  and  kept  ringing  or  whistling  till  the  crossing  was 
reached,  and  the  plaintiff  was  lulled  into  security  by  the  reason  of 
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sueh  neglect  on  the  part  of  defendants,  then  the  plaintiflF  would 
have  the  right  to  recover,  even  though  he  were  guilty  of  slight 
negligence. 

The  statute  prescribes  the  duty  of  ringing  the  bell  or  sound- 
ing a  steam  whistle,  but  it  does  not  say  that  it  shall  be  so  done 
as  to  apprise  persons  of  their  approach.  It  is  thus:  "A  bell 
of  at  least  30  pounds  weight,  or  a  steam  whistle,  shall  be 
placed  on  each  locomotive  engine,  which  shall  be  rung  or 
whistled  by  the  engineer  or  fireman  at  the  distance  of  at  least 
eighty  rods  from  the  place  where  the  railroad  crosses  any 
public  street  or  highway,  and  to  be  kept  ringing  or  whistling 
until  such  street  or  highway  is  reached,  under  the  penalty ,"^ 
etc.,  ''and  the  corporation  owning  the  railroad  shall  be  liable 
to  any  party  injured  for  all  damages  sustained  by  reason  of 
such  neglect."     (Sess.  Laws  1869,  p   308.) 

If  the  statute  had  declared  that  the  bell  was  to  be  kept 
ringing  or  the  whistle  sounding  until  such  street  or  highwav 
was  reached,  in  such  manner  as  to  apprise  persons  of  the  ap- 
proach of  the  engine,  a  different  duty  would  be  imposed,  in 
the  performance  of  which  the  engineer  or  fireman  would  have 
to  be  governed  by  circumstances,  for,  if  the  wind  were  blow- 
ing violently  from  the  direction  the  train  was  going,  the  bell 
might  not  be  adequate  to  apprise  persons  of  its  approach, but 
the  most  violent  sounds  of  the  whistle  would  be  required. 
So  that  the  first  instruction  does  not  correctly  state  the  duty 
to  which  appellant  was,  by  law,  subject,  but  declared  a  higher 
one. 

Tiie  second  instruction  omits  to  submit  the  question  to  the 
jurv,  whether  the  plaintiff  sustained  the  damages  lie  sought 
to  recover,  bv  reason  of  the  neglect  of  the  defendant's  servants 
to  ring  the  bell  or  sound  the  whistle,  or  keep  the  same  ring- 
ing or  sounding  until  the  highway  was  reached,  but  declares 
defendant's  liability,  if  plaintiff  was  lulled  into  security  by  reason 
of  such  neglect.  This  is  an  evasion  of  the  statute,  and  was  cal- 
culated to  mislead  the  jury. 
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As  the  case  was  very  close  upon  the  evidence  as  to  any  right 
of  recovery  in  the  plaintiff,  we  feel  constrained  to  hold  these 
errors  sufficient  to  reverse  the  judgment. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  S-  Linn 
William  Sigsbee. 

1.  CoxTRACT — in  restraint  of  trade  or  practice  of  a  profession.  The  rule 
is  well  settled  that  any  partial  restraint  of  trade,  or  an  agreement  not  to 
transact  business  at  specilied  places,  or  with  particular  persons,  or  beyond  a 
limited  distance,  or  not  to  practice  medicine  within  reasonable  bounds,  if 
there  be  some  legal  consideration  for  the  restraint,  will  not  invalidate  the 
agreement. 

2.  Same — consideration — adequacy  of  If  there  is  a  reasonable  limita- 
tion only,  and  a  consideration  capable  of  upholding  the  agreement,  it 
will  be  upheld;  and  the  courts  will  not  inquire  whether  the  considera- 
tion was  adequate,  or  equal  in  value  to  that  which  the  party  loses  by  the 
restraint. 

3.  Same — reasonableness  of  restraint  and  consideration  are  questions  of 
law.  Such  contracts  must  be  construed  by  the  court,  and  their  reasonable 
character  and  consideration  are  questions  to  be  determined  by  the  court. 

4.  Same — restraint  held  to  be  reasonable.  In  this  case  a  practicing 
physician  sold  his  house  and  lot  for  $2000,  and  included  in  the  sale  his 
practice,  and  obligated  himself  to  the  purchaser,  who  was  also  a  prac- 
ticing physician,  "not  to  establish,  nor  to  attempt  to  establish  a  medical 
practice  within  the  aforesaid  township  of  Chili,  nor  within  six  miles  of 
his(theu)  present  residence:"  Held,  that  the  restraint  was  reasonable, and 
supported  by  a  good  consideration. 

5.  Same — construed  as  to  consideration.  Where  a  practicing  physician 
sold  his  house  and  lot  for  the  expressed  consideration  of  $2000,  and  in  the 
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same  contract  included  in  the  sale  his  practice,  and  obligated  himself  not 
to  establish,  or  attempt  to  establish  a  medical  practice  in  the  township 
where  the  property  sold  was  situated,  or  within  six  miles  thereof:  Held, 
that  the  agreement,  being  an  entirety,  must  be  construed  so  as  to  make  the 
$2000  paid  a  consideration  for  the  restraint  imposed  upon  the  right  to 
practice  medicine,  as  well  as  for  the  house  and  lot. 

6.  Same — sufficiency  of  declaration  on  such  contract.  In  a  suit  by  one 
physician  against  another,  for  the  breach  of  a  contract  restraining  the 
defendant  from  practicing  his  profession  within  a  certain  district,  the 
declaration  alleged  that  the  plaintifi'and  defendant,  both  being  practicing 
physicians,  made  and  entered  into  a  certain  article  of  agreement,  which 
it  set  out  in  Time  verba,  and  which  the  court  held  to  impose  a  reasonable 
restraint,  and  to  show  a  good  consideration ;  that  the  plaintiff  had  com- 
plied with  the  same  on  his  part;  and  showing  a  breach  of  the  same  by 
the  defendant :  Held,  that  the  declaration  was  good. 

7.  EviDEKCE — opinions  of  witness.  In  general  the  opinions  of  witnesses 
are  not  evidence.  They  are  not  competent  where  the  inquiry  is  into  a 
subject  matter,  the  nature  of  which  does  not  require  any  peculiar  habit, 
study  or  scientific  knowledge  to  understand  it. 

8.  Same — opinion  of  experts.  Experts,  or  persons  instructed  by  expe- 
rience, or  "  men  of  science,"  may  give  opinions  upon  questions  of  science, 
skill  or  trade,  as,  to  the  sea-worthiness  of  ships,  or  their  unskilful  naviga- 
tion,  the  genuineness  of  handwriting,  the  cause  of  disease  and  of  death, 
the  consequences  of  wounds,  the  sanity  or  insanity  of  a  person,  or  others 
of  a  like  kind. 

9.  On  the  trial  of  an  action  for  the  breach  of  a  contract  made  by  one 
physician  with  another,  not  to  practice  medicine  within  a  given  territory, 
-after  proof  that  the  defendant  had  so  practiced,  the  court  permitted  wit- 
nesses for  the  plaintiff,  who  were  also  practicing  physicians,  to  give  their 
opinions  as  to  the  amount  of  damages  resulting  to  the  plaintifl'  by  the 
resumption  of  practice  by  the  defendant:  Held,  that  the  facts  of  the  case 
did  not  bring  them  within  the  class  of  experts  as  to  the  subject  of  inquiry, 
and  that  such  testimony  could  not  be  justified  upon  any  principles  of  law. 

10.  Same — character  of  party  asaprofessionalman.  In  a  suit  to  recover 
damages  for  the  resumption  of  a  medical  practice  in  violation  of  an  agree- 
ment with  the  plaintifl",  who  was  also  a  physician  practicing  in  the  same 
district,  where  no  liquidated  damages  were  named  in  the  agreement,  it 
was  held  that  it  was  competent  for  the  defendant  to  prove  the  general  pro- 
fessional standing  of  the  plaintiff  in  the  prohibited  district,  as  having  a 
bearing  upon  the  question  of  damages ;  but  not  whether  particular  per- 
sons  would  have  employed  him,  and  that  the  plaintiff,  in  rebuttal  to  such 
evidence,  should  have  the  privilege  of  proving  his  general  reputation  as  a 
physician,  either  within  such  district  or  elsewhere. 
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Appeal  from  the  Circuit  Court  of  Haucock  county  ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  William  Sigsbee  against 
William  S.  Linn,  to  recover  damages  for  resuming  the  prac- 
tice of  medicine  in  violation  of  an  agreement  previously 
entered  into  between  them. 

The  following  is  a  copy  of  the  first  count  of  the  plaintiff's 
declaration,  which  shows  the  facts  of  the  case.  After  entitling 
the  case,  it  is  as  follows: 

"William  Sigsbee,  Jr.,  the  plaintiff  in  this  suit,  complains 
of  William  S.  Linn  in  an  action  of  trespass  on  the  case  upon 
promises,  for  that  whereas,  heretofore,  to-wit:  on  the  18th  day 
of  October,  1868,  to-wit:  at  the  county  of  Hancock  and  State 
of  Illinois,  the  said  plaintiff  apd  defendant,  both  being  then 
and  there  practicing  physicians,  made-and  entered  into  a  certain 
article  of  agreement  in  writing,  in  the  words  and  figures  fol- 
lowing, to  wit : 

'"An  article  of  agreement  made  and  entered  into  this  18th 
day  of  November,  A.  D.  1868,  between  William  S.  Linn,  of 
the  county  of  Hancock  and  State  of  Illinois,  of  the  one  part, 
and  William  Sigsbee,  Jr.,  of  the  county  of  Adams  and  State 
of  Illinois,  of  the  other  part,  witnesseth,  that  the  party  of  the 
first  part  doth  hereby  agree  to  sell  unto  the  party  of  the 
second  part  his  house  and  lot,  situated  and  being  in  the  town 
of  Chili,  county  of  Hancock,  and  State  aforesaid,  and  which 
he  now  occupies  as  and  for  his  residence,  said  lot  containing 
three  acres  of  land,  for  the  sum  of  two  thousand  dollars 
($2000),  and  the  said  party  of  the  second  part,  for  and  in 
consideration  of  the  above  named  premises,  doth  agree  to  pay 
unto  the  said  party  of  the  first  part  the  sum  of  one  thousand 
dollars  ($1000),  on  or  before  the  first  day  of  January,  A.  D. 
1869,  at  which  time  the  party  of  the  second  part  is  to 
have  the  privilege  of  occupying  a  portion  or  all  of  said 
house  for  his    family's  use    until    the  first  day   of  March, 
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A.  D.  1869,  at  which  latter  named  time  the  party  of  the  first 
part  agrees  to  execute  and  deliver  unto  the  party  of  the  sec- 
ond part  a  good  and  sufficient  deed  of  warranty,  and  to  give 
full  and  entire  possession  of  the  premises,  and  at  the  same  time 
iind  place  the  party  of  the  second  part  will  pay  unto  the  party 
of  the  first  part  the  remaining  one  thousand  dollars  ($1000) 
in  lawful  money,  and  the  party  of  the  first  part  being  a  prac- 
ticing physician,  he  also  agrees  to  sell  and  include  in  the 
aforesaid  premises  and  sale,  his  practice,  and  also  hereby 
obligates  himself  not  to  establish,  nor  to  attempt  to  estab- 
lish a  medical  practice  within  the  aforesaid  township  of  Chili, 
nor  within  six  miles  of  his  present  residence,  and  he  also 
agrees  to  leave  all  the  posts  and  fencing  lumber  now  on  said 
premises,  and  that  the  same  are  included  in  said  sale. 

"'In  witness  whereof,  the  parties  to  these  presents  have 
hereunto  set  their  hands  and  seals  the  day  and  year  first  above 
written.  "'W.  S.  Lixn, 

" '  Wm.  Sigsbee,  Jr.' 

"And  the  said  plaintiff  in  fact  avers,  that  he  did  comply 
with  and  fully  perform  all  the  terms  and  conditions  of  said 
-contract,  by  him  to  be  kept  and  performed,  by  paying  to  the 
said  defendant  the  just  and  full  sum  of  two  thousand  dollars, 
as  in  and  by  said  contract  is  provided,  and  that  the  defend- 
ant then  and  there  executed  and  delivered  to  said  plaintiff  a 
deed  for  said  house  and  lot,  and  the  possession  thereof,  as  is 
in  and  by  said  contract  provided. 

"And  the  said  plaintiff  further  in  fact  avers,  that,  after- 
Avards,  to-wit:  on  the  first  day  of  June,  1869,  and  on  divers 
and  sundry  other  days  and  times  since  that  time,  to-wit :  at 
the  county  aforesaid,  said  defendant,  disregarding  his  said 
promises  and  undertakings  in  said  article  of  agreement  con- 
tained in  that  behalf,  did  establish  and  attempt  to  establish  a 
medical  practice  within  six  miles  of  the  place  of  his  residence 
at  the  time  of  executing  said  article  of  agreement,  to-wit:  at 
the  county  aforesaid,  whereby  said  plaintiff  hath  been  great- 
ly damaged,  to-wit:  to  the  amount  of  two  thousand  dollars. 
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By  reason  whereof  said  defendant  then  and  there  became  liable 
to  pay  to  said  plaintiff  the  said  sum  of  $2000,  and  being  so 
liable,  in  consideration  thereof  said  defendant  then  and  there 
undertook  and  promised  to  pay  the  same  to  said  plaintiff 
upon  request,  to-wit:  at  the  county  aforesaid." 

The  second  count  declared  upon  the  agreement  according 
to  its  legal  tenor  and  effect,  concluding  with  the  usual  breach. 

On  the  trial,  the  plaintiff  j)roved,  by  several  witnesses,  that 
the  defendant  had  practiced  medicine  within  six  miles  of  the 
village  of  Chili,  his  former  place  of  residence.  Plaintiff  then 
called  Dr.  David  Ellis,  a  practicing  physician  in  the  town  of 
Augusta,  and  asked  him  "what,  in  his  opinion,  was  the 
plaintiff  damaged  by  reason  of  defendant  having  resumed  the 
practice  of  medicine."  The  defendant  objected  to  the  ques- 
tion for  the  reason  that  it  was  not  proper  to  prove  damages  in 
the  case  by  the  mere  opinion  of  witnesses,  but  that  plaintiff 
should  prove  facts  and  circumstances,  and  let  the  jury  judge 
therefrom,  and  because  the  witness  had  not  shown  a  knowl- 
edge sufficient  upon  which  to  form  a  satisfactory  opinion.  The 
court  overruled  the  objection,  and  held  that  as  the  witness 
was  a  practicing  physician,  he  was  competent  to  give  his 
opinion  as  to  the  damages  actually  sustained.  The  witness 
answered,  that,  in  his  opinion,  plaintiff's  damage  was  $2500 
to  $3000.  The  court  also  allowed  Dr.  W.  F.  Hanuon  to  give 
a  similar  opinion. 

The  defendant  offered  to  prove  by  Dr.  Edwards  and  others 
the  plaintiff's  standing  and  reputation  in  the  neighborhood 
of  Chili,  and  also  offered  to  prove,  by  the  parties  in  whose 
families  he  had  practiced,  whether  or  not  they  would  have 
employed  the  plaintiff,  if  the  defendant  had  refused  to  prac- 
tice, but  the  court  sustained  objections  to  all  of  such  evi- 
dence. 

The  jury  found  for  the  plaintiff,  and  assessed  his  damages 
at  $450.     Defendant  moved  for  a  new  trial,  which  was  refused. 
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The  court  rendered  judgment  on  the  verdict,  and  the  defend- 
ant appealed. 

Messrs.  Manier,  Peterson  &  Miller,  for  the  appellant. 

Mr.  John  H.  Williams,  and  Mr.  G.  Edmunds,  Jr.,  for 
the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

We  perceive  no  defect  in  the  declaration.  The  contract 
between  the  parties  is  set  out  in  hceo  verba.  By  it  one  party 
agreed  to  sell  to  the  other  a  lot  and  house  for  the  considera- 
tion, expressed  in  the  writing,  of  two  thousand  dollars,  and  it 
concluded  with  this  clause:  "And  the  party  of  the  first  part 
being  a  practicing  physician,  he  also  agrees  to  sell  and  include 
in  the  aforesaid  premises  and  sale,  his  practice  ;  and  he  hereby 
obligates  himself  not  to  establish  nor  to  attempt  to  establish 
a  medical  practice  within  the  aforesaid  township  of  Chili,  nor 
within  six  miles  of  his  present  residence."  It  is  also  averred 
in  the  declaration,  that  both  parties  were  practicing  physi- 
cians. 

The  chief  objections  are,  that  the  restraint  imposed  was 
unreasonable,  and  that  there  was  no  valuable   consideration. 

The  rule  is  well  settled  that  any  partial  restraint  of  trade, 
or  an  agreement  not  to  transact  business  at  specified  places^ 
or  with  particular  persons,  or  beyond  a  limited  distance,  or 
not  to  practice  medicine  within  reasonable  bounds,  if  there 
be  some  legal  consideration  for  tlie  restraint,  will  not  inval- 
idate the  agreement.  If  there  is  a  reasonable  limitation  only, 
and  a  consideration  capable  of  supporting  the  agreement,  it 
will  be  upheld.  Courts  will  not  inquire  whether  tlie  consid- 
eration was  adequate  or  equal  in  value  to  that  which  the 
party  loses  by  the  restraint.  The  contract  must  be  construed 
by  the  court,  and  its  reasonable  character  and  the  considera- 
tion for  it  determined.  Chitty  Con.  664;  Mitchell  v.  Rey- 
nolds, 1  Peere  Williams,  181 ;  Horner  v.  Grams,  7  Bing.  735; 
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Hitchcock  V.  Coker,  6  Ad.  and  ElHs^  438;  Pike  v.  Thomas,  4l 
Bibb,  486;  Pierce  v.  Woodivard,  6  Pick.  206;  Chappell  v. 
Brockioay,  21  Wend.  156;  Boivser  v.  Bliss  et  al.  7  Blackford^ 
:U4. 

In  this  case  the  limitation  was  reasonable,  as  the  practice 
was  only  prohibited  in  an  area  of  six  miles  in  all  directions 
from  the  property  purchased.  There  were  good  reasons  which 
induced  the  contract,  and  there  was  a  legal  consideration. 
The  agreement  must  be  construed  so  as  to  make  the  two  thou- 
sand dollars  paid  a  consideration  for  the  promise  not  to 
attempt  to  establish  a  medical  practice  within  the  restricted 
territory,  as  well  as  for  the  house  and  lot.  The  contract  was 
an  entirety,  and  is  susceptible  of  no  other  construction. 

There  was,  however,  error  in  the  admission  of  the  testi- 
mony, for  which  the  judgment  must  be  reversed. 

The  court  permitted  witnesses  for  plaintiif  to  give  an  opinion 
as  to  the  amount  of  damages  resulting  from  the  resumption 
)f  practice  by  the  defendant.  The  witnesses  called  for  this 
purpose  were  physicians.  The  facts  of  the  case  did  not  bring 
them  within  the  class  of  experts,  and  we  can  conceive  of  no 
principle  which  justified  the  admission  of  the  testimony.  In 
general,  the  opinions  of  witnesses  are  not  evidence.  Experts, 
or  persons  instructed  by  experience,  "  men  of  scierice,^^  as  Lord 
Mansfield  called  them  in  Folkes  v.  Qtadd,  3  Douglas,  157, 
may  give  opinions  upon  questions  of  science,  skill  or  trade, 
as,  to  the  sea- worthiness  of  ships,  or  their  unskillful  naviga- 
tion, the  genuineness  of  hand-writing,  the  cause  of  disease 
and  of  death,  the  consequences  of  wounds,  the  sanity  or 
insanity  of  a  person's  mind,  or  others  of  a  like  kind. 

The  rule  is  thus  stated  in  the  note  to  Cai'ter  v.  Boehm,  1 
Smith's  Leading  Cases,  286  :  "  On  the  one  hand,  it  appears 
to  be  admitted  that  the  opinion  of  witnesses  possessing  pecu- 
liar skill,  is  admissible  whenever  the  subject  matter  of  inquiry 
is  such  that  inexperienced  persons  are  unlikely  to  prove  capa- 
ble of  forming  a  correct  judgment  upon  it  without  such  assist- 
ance; in  other  words,  when  it  so  far  partakes  of  the  nature 
6— 67th  III. 
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of  a  science  as  to  require  a  course  of  previous  habit  or  study^ 
in  order  to  the  attainment  of  a  knowledge  of  it." 

Opinions  of  witnesses  are  not  competent  as  evidence  when 
the  inquiry  is  into  a  subject  matter,  the  nature  of  which  does 
not  require  any  peculiar  habits  or  study  or  scientific  knowl- 
edge to  understand  it.  The  opinions  of  the  physicians  were 
not  only  unnecessary  to  enable  the  jury  to  ascertain  the  dam- 
ages sustained,  but  were  highly  improper.  If  they  did  not 
have  a  knowledge  of  the  facts,  the  sickness  and  the  practice 
performed  by  the  defendant,  an  opinion  was  a  mere  guess. 
If  they  had  such  knowledge,  from  a  detailed  statement  of  the 
facts  the  jury  could  have  assessed  the  damages.  All  the  facts 
bearing  upon  the  question  of  damages  should  have  been  laid 
before  the  jury,  and  they  would  have  been  fully  competent 
to  fix  the  amount  of  the  verdict  without  the  aid  of  the  opin- 
ions of  others.  Ramadge  v.  Ryan,  9  Bingham,  333;  Norman 
V.  Wells,  17  Wendell,  136-162. 

The  ninth  instruction  should  therefore  have  been  given 
for  the  defendant,  that  the  jury  should  disregard  the  mere 
opinions  of  witnesses. 

AVe  are  of  opinion  that  proof  might  have  been  properly 
submitted  as  to  the  general  professional  standing  of  the  plain- 
tiff, as  a  physician,  within  the  prohibited  area;  but  not 
whether  particular  persons  would  have  employed  him.  The 
inquiry  should  only  be  as  to  his  general  character  as  a  phy- 
sician. This  would  not,  as  supposed  by  counsel  for  appellee, 
involve  his  character  for  truth,  charity,  religion,  or  honesty, 
but  merely  his  general  reputation  as  a  physician — his  capacity 
and  fitness  to  practice  medicine.  The  question  should  be, 
what  was  his  general  character  as  to  his  capacity  and  fitness 
to  practice  his  profession?  If  he  had  no  general  reputation 
in  this  regard,  the  fair  inference  would  be  that  he  had  not 
sustained  much  damage.  If  there  was  only  a  possibility  that 
he  could  have  obtained  practice,  his  loss  could  only  be  nom- 
inal. His  general  character,  as  a  physician,  was  a  proper 
subject  for  the  consideration  of  the  jury.     In  defense  of  any 
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such  attack  of  his  general  professional  standings  he  should  be 
allowed  to  offer  proof  of  his  general  reputation,  as  a  physi- 
cian, either  within  the  prohibited  area,  or  elsewhere. 
The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Stafford  &  Brother 


Walter  &  Skelton. 

1.  Sale — when  delivery  to  carrier  is  a  delivery  to  purchaser  so  as  to  com- 
plete sale.  Where  parties  in  this  State  sent  an  order  on  parties  in  Ohio  for 
twenty  barrels  of  apples,  to  be  shipped  to  them  by  rail  immediatelj^,  and 
the  railroad  company  refused  to  receive  and  transport  them  without  a  re- 
lease, by  the  shipper,  of  liability  for  the  loss  or  damage  that  might  accrue 
to  the  apples  during  transit,  and  their  guaranty  of  freights,  which  they 
gave,  and  the  apples  never  reached  their  destination,  it  was  held,  in  a  suit 
by  the  shippers  against  the  purchasers,  that  the  delivery  of  the  apples  to 
the  carrier  was  a  delivery  to  the  purchasers,  and  that  they  were  liable  for 
the  price. 

2.  Carrier — party  to  suit  against.  Where  the  shipper  of  goods  guar- 
antees the  payment  of  the  freight,  and  makes  a  special  agreement  for  their 
carriage,  an  action  may  be  brought  for  non-delivery  to  the  consignee, 
cither  by  the  consignor  with  whom  the  express  agreement  was  made,  or 
by  the  consignee  as  the  owner  of  the  goods  on  whose  behalf  it  was  made. 

Appeal  from  the    Circuit   Court   of  Macon   county;  the 
Hon.  Arthur  J.  Gallagher,  Judge,  presiding. 

Mr.  I.  L.  Buckingham,  for  the  appellants. 

Messrs.  Smith  &  Sterrett,  for  the  appellees. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action,  brought  by  appellees,  to  recover  the 
price  of  twenty  barrels  of  apples  purchased  of  them  by  appel- 
lants about  the  last  of  November,  1868,  at  $3.25  per  barrel. 
The  appellees,  at  the  time,  resided  at  Orville,"  Ohio,  and  the 
appellants  at  Decatur,  Illinois.  Appellants  ordered  the  apples 
to  be  delivered  on  the  railroad  at  Orville. 

It  appeared  that  appellees  shipped  the  apples  at  Orville, 
Ohio,  on  the  4th  of  December,  1868,  to  Stafford  &  Bro.,  the 
appellants,  Decatur,  Illinois,  and  that  the  appellees  released 
the  railroad  company  from  liability  for  any  loss  or  damage 
that  might  accrue  to  the  apples  while  in  transit,  and  guar- 
anteed the  freight,  which  they  subsequently,  on  the  17th  of 
March,  1869,  paid.     The  apples  never  came  to  hand. 

Appellees  recovered  a  judgment  for  $65. 

The  only  question  made  here  is  upon  the  legal  effect  of 
appellees'  release  and  guaranty  of  the  freight,  appellants  in- 
sisting that  on  account  thereof,  they  are  not  liable. 

They  claim  that,  in  this  respect,  there  was  a  failure  to  com- 
ply with  the  rule  of  law  which  requires  that  the  vendor,  in 
delivering  goods  to  a  carrier,  must  exercise  due  care  and  dili- 
gence, so  as  to  provide  the  consignee  with  a  remedy  over 
against  the  carrier,  in  order  to  give  to  a  delivery  to  a  carrier 
the  effect  of  a  delivery  to  the  vendee.  Bachman  v.  Levi,  3 
Campb.  414;  Clarke  v.  Hutchings,  14  East,  475;  Ward  v. 
Taylor,  56  111.  494. 

It  was  in  proof  that  the  railway  company  would  not  receive 
the  property  without  the  execution  of  the  release. 

The  order  of  appellants  was,  to  send  the  apples  by  railroad, 
and  to  send  them  immediately.  The  order  included  the  usual 
and  appropriate  means  to  accomplish  the  end.  If  the  rail- 
way company  would  not  receive  the  apples  for  transportation 
except  upon  the  condition  of  executing  such  a  release,  then 
the  giving  of  the  same  was  but  a  necessary  and  proper  act  to  fl 
be  done  in  order  to  send  the  apples  by  the  railroad ;  and  there 
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would  be  an  implied  authority  to  do  such  act,  resulting  from 
the  direction  to  send  the  property  in  that  way. 

It  would  seem,  then,  that  what  was  done  in  this  respect  was 
no  more  than  a  fair  compliance  with  appellants'  order  to  send 
by  railroad,  and  of  which  they  can  not  be  admitted  to  com- 
plain. 

The  release  itself  is  not  before  us,  and  we  can  not  see  its 
exact  terms;  but  from  all  that  appears,  we  can  not  intend  it 
to  have  been  any  thing  more  than  an  exemption  of  the  com- 
pany from  liability  by  reason  of  the  deterioration  from  nat- 
ural causes,  which  the  apples,  as  perishable  property,  might, 
at  that  season  of  the  year,  undergo  while  in  the  due  course  of 
transportation.  We  do  not  suppose  it  to  extend  to  a  case  like 
the  present,  a  loss  by  the  entire  non-delivery  of  the  apples,  or 
the  barrels,  even,  which  contained  them.  It  does  not  ap- 
pear, then,  but  what  the  appellants  have  a  remedy  against  the 
]-ailway  company,  or  that  they  have  been  deprived  of  any 
remedy  by  the  act  of  appellees. 

It  is  further  urged  that  the  appellants  have  no  remedy 
over  against  the  carrier,  because  the  appellees  guaranteed  the 
freight,  and  made  a  special  agreement  for  the  carriage  of  the 
goods  in  question,  and  authority  is  cited  to  the  effect,  that  in 
case  of  such  special  agreement,  the  remedy  for  any  breach  of 
contract  belongs  to  the  party  with  whom  such  agreement  is 
made.  But  we  do  not  understand  the  rule  to  be  tliat  the 
remedv  is  exclusively  in  such  party.  The  rule  is  thus  laid 
down  in  Angell  on  Carriers,  §  500 :  "Where  a  special  agree- 
ment is  shown  to  exist  between  the  consignor  and  the  carrier, 
that  the  former  is  to  pay  for  the  conveyance  of  the  goods,  it. 
is  no  answer  to  an  action  brought  by  the  consignor  against  the 
carrier  upon  such  special  agreement,to  say  that  he  is  not  the 
owner  of  the  goods.  In  such  case,  the  action  may  be  brought 
either  by  the  consignor  with  whom  the  express  engagement 
was  made,  or  by  the  consignee  as  the  owner  of  the  goods  in 
whose  behalf  it  was  made."    Story  on  Sales,  §  306  and  note. 
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Our  conclusion,  then,  is,  that  neither  the  giving  of  the 
release  in  question,  nor  the  guaranty  and  payment  of  the 
freight,  detracted  from  the  eflect  of  the  delivery  to  the  car- 
rier as  amounting  to  a  delivery  to  the  purchasers ;  that  the 
delivery  of  the  apples  to  the  railway  company  operated  as 
a  delivery  to  the  purchasers,  so  as  to  place  the  property  at 
their  risk;  and  that  they  are  liable  for  the  payment  of  the 
purchase  price,  although  the  property  was  lost  in  the  course 
of  the  conveyance. 

The  judgment  is  affirmed. 

Juagment  affirmed. 


Daniel  Knecht 

V. 

James  Mitchell. 

Landlokd  and  tenant — whether  notice  necessary  to  terminate  term. 
Where,  since  the  amendatory  acts  of  1865  and  1867  relating  to  forcible 
entry  and  detainer,  a  landlord  made  a  verbal  lease  of  premises  for  two- 
years,  and  the  same  were  occupied  under  the  same  and  rents  paid,  it  was 
hsld,  that,  although  the  contract  was  not  binding  on  the  parties  in  the 
first  instance,  because  of  the  statute  of  frauds,  yet,  having  been  executed, 
no  notice  was  necessary  to  terminate  it,  as  in  the  case  of  a  tenancy  from 
year  to  year. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;    the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  William  Winkelman,  for  the  appellant. 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  appellee. 

Per  Curiam:     This  was  an    action  of  forcible  detainer,  i 
brought  by  appellant.     On  the  trial  he  offered  to  prove  that 
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the  defendant  entered  upon  the  premises  as  his  tenant  under 
a  verbal  lease  for  two  years ;  that  the  defendant  had  paid  the 
rent  and  had  occupied  the  premises  during  the  two  years, 
which  expired  on  the  1st  of  August,  1872;  that  on  the  8th 
of  August  plaintiff  made  a  demand  in  writing  that  the  pos- 
session should  be  delivered  to  him  the  next  day,  and  that 
defendant  had  refused  to  leave  the  premises.  This  testimony 
was  not  received,  the  objection  being  that  the  lease  was  void, 
under  the  statute  of  frauds,  and  the  possession  was  therefore 
a  tenancy  from  year  to  year,  which  could  only  be  terminated 
by  sixty  days^  notice. 

We  can  not  concur  in  this  view.  Section  seven  of  the  act 
of  1865,  amending  the  statute  of  forcible  entry  and  detainer, 
provides  that  in  all  cases  where  there  is  a  lease  or  contract 
between  landlord  and  tenant,  and  the  covenants  are  fulfilled, 
the  said  lease  or  contract  shall  be  deemed  sufficient  notice  of 
its  termination,  and  no  other  notice  shall  be  necessary.  The 
act  of  March  5,  1867,  provides  that  said  act  of  1865  shall 
embrace  all  leases,  whether  verbal  or  written.  Gross'  Statutes, 
301.  These  acts  are  decisive  of  the  present  case.  The 
premises  have  been  occupied  under  the  lease ;  the  rent  has 
been  paid;  the  contract  has  been  fully  performed,  and  though 
not  binding  upon  the  parties  in  the  lirst  instance,  because  of 
the  statute  of  frauds,  yet,  having  been  executed,  no  notice 
was  necessary  to  terminate  it.     The  evidence  was  admissible. 

The  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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Akmstead  M.  Sims  et  al. 


Abel  P.  Bice. 

1.  Fraud  ajsto  circximvention.  .Where  a  party  is  induced  to  sign  a 
promissory  note  under  the  representation  and  belief  that  the  same  is  an 
agreement  appointing  him  agent  for  tlie  sale  of  machines,  and  a  statement 
of  his  ownership  of  property,  and  he  can  not  read  writing  readily,  as  be- 
tween the  parties  it  will  be  void,  as  having  been  executed  through  fraud 
and  circumvention. 

3.  Same — diligence  and  care  required  to  defeat  a  reconery-in  the  hands  of  an 
innocent  assignee  before  due.  Where  a  person  executes  a  note  he  must  be 
diligent  and  use  all  reasonable  means  to  prevent  a  fraud  being  prac- 
ticed upon  him,  or  he  will  be  liable  to  an  innocent  purchaser  before 
maturity.  He  is  not  required  to  use  every  possible  precaution,  but  only 
such  as  would  be  expected  from  men  of  ordinary  prudence. 

3.  Same — reasonable  care  must  be  observed  by  assignee  of  such  note.  The 
assignee,  equally  with  the  maker  of  a  note,  is  bound  to  use  proper  dili- 
gence, and  when  agents  for  the  sale  of  patent  rights  and  such  matters, 
who  are  strangers,  ofler  to  sell  promissory  notes  taken  by  them,  a  prudent 
man  would  have  his  suspicions  aroused,  and  in  such  case  the  purchaser 
ought  to  protect  himself  by  inquiring  of  the  apparent  maker. 

4.  When  the  defendant  was  procured  to  sign  what  turned  out  to  be  a 
proniissory  note,  under  the  assurance  that  he  was  signing  an  agreement 
respecting  his  agency  to  sell  machinery,  and  of  his  pecuniary  ability,  he 
not  being  able  to  read  writing  readily,  and  the  proof  showed  that  he  did 
not  sign  the  same  recklessly,  but  commenced  to  read  the  papers  he  signed, 
and  was  prevented  by  the  restiveness  of  his  team  in  the  field  where  he 
was  plowing  :  Held,  that  a  verdict  finding  that  the  execution  of  the  note 
was  procured  through  fraud  and  circumvention,  in  a  suit  by  an  assignee 
before  maturity,  was  not  against  the  preponderance  of  the  evidence. 

'     Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  John  A.  McClernand,  Judge,  presiding. 

The  note  sued  on  in  this  case  was  procured  of  the  defendant 
while  he  was  plowing  in  his  field  with  a  pair  of  young  mules. 
The  agent  pretended  to  give  him  the  appointment  of  local 
agent  to  sell  machines  for  the  Kalamazoo  Manufacturing 
Corporation.     The  other  facts  appear  in  the  opinion. 
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Messrs.  Cullom  &  Zane,  for  the  appellants. 

Messrs.  Stuart,  Edwards  &  Brown,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  before  a  justice  of  the  peace 
of  Sangamon  county,  by  appellants,  on  a  promissory  note, 
against  appellee.  A  trial  was  had  before  the  justice  of  the 
peace,  who  rendered  judgment  in  favor  of  defendant,  and 
plaintiffs  appealed  to  the  circuit  court.  A  trial  was  had 
therein  by  the  court,  and  a  jury,  resulting  in  a  verdict  in 
favor  of  the  defendant,  and  after  overruling  a  motion  for  a 
new  trial,  judgment  was  rendered  on  the  verdict,  and  the 
record  is  brought  to  this  court  and  errors  are  assigned. 

The  defense  below  was,  that  the  note  was  obtained  by  fraud 
and  circumvention,  and  the  only  question  argued  is  whether 
the  evidence  sustains  the  verdict.  On  the  one  side  is  the 
note  and  on  the  other  is  the  evidence  of  appellee.  He  swears 
that  he  only  intended  to  sign  the  agreement  appointing  him 
agent  for  the  sale  of  the  machine,  and  a  statement  of  his 
ownership  of  his  farm,  and  that  he  believed  he  had  only 
signed  them  ;  that  after  signing  the  agreement  in  duplicate 
the  agent  asked  him  as  to  his  post  office  address,  how  far  he 
lived  from  Springfield,  and  as  to  how  much  land  he  owned; 
the  answers  to  which  he  wrote  on  a  paper  double  the  size  of 
the  note,  and  asked  him  to  sign  the  paper,  that  the  company 
could  see  that  he  was  responsible ;  that  he  signed  that  paper, 
supposing  it  was  what  it  was  represented.  He  stated  he  could 
read  printed  matter  and  writing  with  difficulty,  and  on  the 
trial  the  bill  of  exceptions  states  that  he  read  the  note  to  the 
jury  without  difficulty.  It,  we  think,  clearly  appears  from 
the  evidence  that  the  note  was  executed  under  the  belief  that 
it  was  wholly  a  different  instrument,  and  he  was  not  in- 
curring any  liability  by  signing  it,  and,  as  between  the  par- 
ties, the  case  falls  clearly  within  the  provisions  of  the  statute. 
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Butitjs  urged  that,  as  appellants  are  innocent  holders  be- 
fore maturity,  they  should  be  protected,  unless  appellee 
observed  a  high  degree  of  caution  in  executing  the  note  ;  and 
that  he  failed  to  so  act,  and  should  be  held  liable  for  the 
payment  of  the  money.  This  court  has  repeatedly  held  that 
when  a  person  so  executes  a  note,  he  must  be  diligent  and  use 
all  reasonable  means  to  prevent  a  fraud,  or  he  will  be  liable 
to  innocent  purchasers  before  maturity.  Of  course  he  is  not 
required  to  use  every  possible  precaution,  but  must  exercise 
that  caution  which  would  be  expected  from  men  of  ordinary 
prudence. 

It  was  said  in  Taylor  v.  Atchison,  54  111.  196,  that  the  mere 
fact  that  a  party  can  read  will  not  prevent  him  from  alleging, 
even  against  an  assignee  before  maturity,  that  the  note  was 
executed  by  fraud  and  circumvention,  but  that  he  should  use 
reasonable  and  ordinary  precautions  to  avoid  imposition  ;  if 
able  to  read  readily  he  should  examine  the  instrument,  if  not 
he  should  have  it  read  to  him  by  some  person  present;  that 
he  could  not  act  recklessly,  disregarding  all  the  usual  pre- 
cautions to  learn  the  contents  of  the  instrument ;  that  the 
assignee,  equally  with  the  maker,  is  bound  to  use  proper  dili- 
gence; that  when  agents  for  the  sale  of  patent  rights  and  such 
matters,  who  are  strangers,  offer  to  sell  promissory  notes,  a 
prudent  man  would  have  his  suspicions  aroused  from  that 
fact,  and  should  protect  himself  by  inquiry  of  the  apparent 
maker.  That  case,  in  many  of  its  features,  is  very  similar 
to  this,  and  a  judgment  against  the  plaintiff  was  sustained. 
See  Murray  v.  Bechunth,  48  111.  391. 

In  this  case  the  evidence  tended  to  show  that  appellee  did 
not  act  recklessly,  but,  on  the  contrary,  he  commenced  read- 
ing the  papers,  and  his  team  becoming  restive,  he  was  com- 
pelled to  desist  to  keep  them  from  running,  and  was  thus 
prevented  from  reading  further.  Again,  appellants  were 
dealing  with  a  stranger,  and  if  they  knew  he  was  an  agent 
selling  such  machinery,  it  was  enough  to  arouse  their  sus- 
picions.    Both   parties    must  exercise   prudence,  and  either. 
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failing  to  do  so,  will  render  him  liable.  Whilst  we  might, 
had  Ave  been  acting  as  jurors,  have  arrived  at  a  different 
result,  still  the  evidence  tended  strongly  to  sustain  the  ver- 
dict. The  preponderance,  we  think,  shows  that  appellee  acted 
as  prudent  men  usually  do,  and  we  can  not  say  that  the  evi- 
dence fails  to  sustain  the  verdict. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Charles  Waterman 
The  People  of  the  State  of  Illinois, 

Forgery — the  writing  forged  must  subject  party  affected  to  legal  liability, 
if  genuine.  In  this  case  the  defendant  was  indicted  for  the  forgery  of  a 
letter  of  introduction  bespeaking  the  showing  of  courtesies  to  the  bearer 
by  railroad  olHcials,  and  promising  to  reciprocate  the  same,  which  pur- 
ported to  be  signed  by  the  superintendent  of  a  railroad  and  canal  company: 
Held.,  that  as  the  writing,  if  genuine,  had  no  legal  validity,  and  affected  no 
legal  rights,  but  was  a  mere  attempt  to  secure  courtesies  on  a  promise,  of 
no  legal  obligation,  to  reciprocate  them,  it  could  not  be  the  subject  of  for- 
gery, and  could  not  be  aided  by  any  averments  in  an  indictment. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county;  the 
Hon.  Lambert  Tree,  Judge,  presiding. 

The  indictment  in  this  case  charged  that  plaintiff  in  error 
and  William  E.  Dundee,  on  etc.,  at  etc.,  with  the  intent  then 
and  there  unlawfully  and  feloniously  to  defraud  the  Chicago, 
Rock  Island  and  Pacific  Railroad  Company,  did  then  and 
there  unlawfully  and  feloniously  attempt  to  pass  as  true  and 
genuine  a  certain  false,  forged  and  counterfeit  written  letter, 
a  copy  of  which  was  given  the  same  as  in  the  opinion  of  the 
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court,  they,  the  said  Waterman  and  Dundee,  well  knowing 
the  said  letter  to  be  false,  forged  and  counterfeit,  contrary, 
etc. 

On  the  trial,  the  proof  showed  that  Waterman,  on  or  about 
the  20th  day  of  August,  1872,  in  the  city  of  Chicago,  Cook 
county,  Illinois,  attempted  to  pass  said  letter  as  true  and 
genuine,  on  the  superintendent  of  the  Chicago,  Rock  Island 
and  Pacific  E-ailroad  Company,  and,  under  the  name  of  T.  H. 
Wiley,  attempted  to  procure  from  said  superintendent  a  free 
railroad  pass  from  the  city  of  Chicago  to  the  city  of  Pock 
Island  over  said  railroad  by  means  of  the  forged  letter. 

The  trial  resulted  in  a  conviction  of  both  defendants. 
Waterman  sued  out  this  writ  of  error. 

Mr.  Pandai.l,  H.  White,  for  the  plaintiff  in  error. 

Mr.  Charles  H.  Reed,  State's  Attorney,  for  the  People. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  in  the  Criminal  Court  of  Cook 
county,  against  plaintiff  in  error  and  one  William  E.  Dundee, 
for  forgery. 

The  writing  alleged  to  have  been  forged  was  as  follows: 

The  Delaware  and  HtnosoN  Canal  Company,  ) 
Albany  and  Susquehanna  Department,  [ 
Albany,  JST.  Y.,  Aug.  23, 1873.     ) 
H.  A.  Fonda,  Superintendent. 

To  any  i^ailroad  superintendent : 
The  bearer,  T.  H.  Wiley,  has  been  employed  on  the  A.  and 
S.  R.  R.  as  brakeman  and  freight  hand.     He  goes  west  to  find 
a  more  lucrative  position.     Any  courtesies  shown  him  will  be 
duly  appreciated,  and  reciprocated  should  opportunity  offer. 
Very  resp'y  and  truly  yours, 

H.  A.  Fonda,  Supt. 

The  indictment  framed  upon  this  writing  contains  not  a 
single  averment  of  any  extrinsic  matter  which  could  give  the 
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instrument  forged  any  force  or  effect  beyond  what  appears  on 
its  face.  No  connection  is  averred  between  the  party  to  whom 
the  writing  is  addressed  and  the  Chicago,  Rock  Island  and 
Pacific  Railroad  Company,  nor  is  it  averred  that  the  prisoner 
attempted  to  pass  the  writing  upon  that  company. 

The  Avriting,  if  genuine,  has  no  legal  validity,  as  it  affects 
no  legal  rights.  It  is  a  mere  attempt  to  receive  courtesies  on 
a  promise,  of  no  legal  obligation,  to  reciprocate  them. 

We  are  satisfied  the  writing  in  question  is  not  a  subject  of 
forgery,  and  no  indictment  can  be  sustained  on  it,  and  no 
averments  can  aid  it. 

It  is  a  mere  letter  of  introduction,  which,  by  no  possibility, 
could  subject  the  supposed  writer  to  any  pecuniary  loss  or 
legal  liability.  As  well  remarked  by  the  prisoner's  counsel, 
courtesies  are  not  the  subject  of  legal  fraud. 

The  motion  in  arrest  of  judgment  should  have  been  allowed. 
To  refuse  it  was  error. 

As  no  prosecution  can  be  founded  on  the  writing,  the  judg- 
ment must  be  reversed,  and  the  prisoner  discharged  from  cus- 
tody. 

Judgment  reversed. 


Jeptha   Plaster 

V. 

Louisa  Plaster 

1.  Alimony— /or  support  of  minor  child.  The  father  is  liable  to  the 
mother  for  the  maintenance  of  his  minor  son,  whose  custody  has  been 
awarded  to  the  mother  on  divorce,  so  long  as,  by  reason  of  his  tender 
years  or  physical  inability  to  labor,  he  can  not  earn  his  own  living. 

2.  Same — limitation.  Where  a  wife,  after  divorce,  files  her  bill  against 
her  former  husband  to  recover  expenses  incurred  by  her  in  the  support 
and  maintenance  of  their  minor  child,  she  will  only  be  entitled  to  a  de- 
cree for  the  expenses  incurred  during  the  five  years  next  preceding  the 
commencement  of  the  suit. 
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Appeal  from  the  Circuit  Court  of  Cass  county ;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

This  was  a  petition  in  chancery,  by  Louisa  Plaster  against 
Jeptha  Plaster,  her  former  husband,  for  additional  alimony 
for  the  expenses  incurred  in  supporting  their  infant  son.  The 
circuit  court  decreed  the  payment  of  $400.  The  petitioner 
had  before  obtained  a  decree  of  divorce  in  which  the  custody 
of  the  child  was  awarded  to  her, 

Mr.  G.  Pollard,  and  Mr.  H.  E.  Dummer,  for  the  appel- 
lant. 

Mr.  Cyrus  Epler,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion    of  the   Court: 

This  cause  was  before  this  court  at  a  former  term,  and  is  re- 
ported in  47  111.  290.  A  detailed  statement  of  the  facts  will 
there  be  found.  It  was  then  held  appellant  was  liable  for  the 
maintenance  of  his  minor  son,  although  the  custody  had  been 
awarded  to  his  mother,  so  long  as,  by  reason  of  his  tender 
years  or  physical  inability  to  labor,  he  could  not  earn  his 
-own  living. 

The  cause  was  a  second  time  before  this  court,  at  the  Janu- 
ary terra,  1870,  (53  111.  445,)  when  it  was  held  appellee  was 
only  entitled  to  a  decree  for  the  expenses  incurred  during  the 
five  years  next  preceding  the  commencement  of  the  suit,  viz: 
from  1861  to  1866,  and  the  decree  was  accordingly  reversed. 

On  the  remandment  of  the  cause,  a  trial  was  again  had,  and 
a  decree  rendered  in  favor  of  appellee  for  $400. 

It  is  now  sought  to  reverse  the  latter  decree  on  the  ground 
that  it  is  unreasonably  high.  We  do  not  think  so.  The  evi- 
dence shows  the  boy  labored  all  he  could  be  expected  to  do 
under  the  circumstances.  He  was  still  young,  and  was  not, 
during  the  years  to  which  the  inquiry  was  limited,  in  good 
health,  and  it  was  hardly  possible  for  him  to  earn  his  own 
support. 
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In  view  of  the  facts  in  evidence,  we  do  not  think  the  de- 
cree of  the  circuit  court  was  for  too  much.  Indeed,  it  was 
quite  moderate,  and  appellant  can  have  no  just  cause  to  com- 
plain. 

The  decree  must  be  affirmed. 

Decree  affirmed. 


William  B.  Mann 


Preston  P.  Brady. 

1.  Forcible  entry  and  detainer— possession  necessary  at  time  of  entry. 
In  order  to  recover  in  an  action  of  forcible  entry  and  detainer,  the  plain- 
titt"  must  prove  actual  possession  of  the  premises  by  him  at  the  time  of  the 
alleged  forcible  entry. 

2.  If  the  plaintiff  has  leased  the  premises  to  a  tenant,  who  is  in  actual 
possession  at  the  time  of  a  forcible  entry  thereon  by  another,  the  plaintiff 
can  not  maintain  the  action. 

3.  Errors — wlien  immaterial.  Where  a  plaintiff  wholly  fails  to  show 
any  cause  of  action,  an  assignment  of  error  that  the  court  admitted  im- 
proper evidence  for  the  defendant,  and  misdirected  the  jury  in  the  instruc- 
tions, and  erred  in  overruling  a  motion  for  a  new  trial,  will  be  immaterial. 

Writ  of  Error  to  the  Circuit  Court  of  Logan  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  N.  M.  Broadwell,  for  the  plaintiff  in  error. 

Messrs.  Beason  &  Blinn,  for  the  defendant  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  is  a  writ  of  error  to  the  circuit  court  of  Logan  county, 
where  judgment  was  rendered  against  plaintiff  in  error  in  an 
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action  of  forcible  entry  and  detainer,  brought  by  him  in  a 
justice's  court,  against  defendant  in  error,  and  appealed  to  the 
circuit  court.  The  errors  assigned  are :  (1)  in  admitting  im- 
proper evidence  given  on  behalf  of  defendant;  (2)  in  giving 
instructions  for  defendant;  (3)  in  overruling  plaintiff's  mo- 
tion for  a  new  trial. 

We  are  of  opinion  that  none  of  the  errors  assigned  are  ma- 
terial, because  the  plaintiiF  failed  to  show  any  cause  of  action. 
In  order  to  recover  in  the  action  of  forcible  entry  and  detainer, 
it  was  incumbent  upon  plaintiff  to  prove  actual  possession  of 
the  premises  by  him  at  the  time  of  the  alleged  forcible  entry. 
IlcCartney  v.  MoMullen,  38  111.  237  ;  Dudley  v.  Lee,  39  111.  339. 

It  appears,  from  plaintiff's  own  showing,  that,  at  the  time 
of  the  alleged  forcible  entry,  the  premises  in  question  were  in 
the  actual  possession  of  one  Pratzman,  under  a  lease  from 
plaintiff  to  him. '  There  was  no  evidence  that  Pratzman  had 
surrendered  the  lease,  or  that  plaintiff  had  in  any  manner  re- 
entered or  come  into  actual  possession.  Yoder  v.  Early,  2 
Dana,  245. 

The  judgment  must,  therefore,  be  affirmed. 

Judgment  affirmed. 


William  G.  Witherow  et  al. 

V. 

Flavius  J.  Briggs. 

Promissory  note — -penalty  for  non-payment  when  due.  Where  a  promis- 
sory note,  payable  six  mouths  after  date,  contained  this  clause :  "  If  not 
paid  at  maturity,  to  forfeit  and  pay  20  per  cent  interest  per  annum  till 
paid,  as  liquidated,  agreed  and  assessed  damages  thereon  for  said  deten- 
tion  and  non-payment:"  Held,  in  the  absence  of  any  other  evidence,  that 
the  interest  reserved  was  in  the  nature  of  a  penalty  to  secure  punctual  pay- 
ment, and  recoverable. 
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Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Thomas  F.  Tiptox,  Judge,  presiding. 

This  was  an  action  of  debt,  by  Flavius  J.  Briggs  against 
William  G.  Witherow,  John  M.Harvey  and  Henry  C.  Sholty, 
upon  the  note  set  forth  in  the  opinion. 

Mr.  O.  W.  Aldrich,  for  the  appellants. 

Mr.  Chart.ks  I.  Capex,  for  the  appellee. 

Mr.  Justice  Sheldox  delivered  the  opinion  of  the  Court: 

This  was  an  action  upon  a  sealed  promissory  note  made  by 
appellants,  which  was  as  follows: 

$420.00.  Bloomington,  III.,  March  1 ,  1 871 . 

Six  months  after  date,  for  value  received,  we  jointlv  and 
severally  promise  to  pay  to  F.  J.  Briggs,  or  order,  at  the 
Phoenix  Savings,  Loan  and  Trust  Co.  Bank,  four  hundred  and 
twenty  dollars,  payable  with  the  current  rate  of  exchange  on 
New  York  added.  If  not  paid  at  maturity,  to  forfeit  and  pay 
20  per  cent  interest  per  annum  till  paid,  as  liquidated,  agreed 
and  assessed  damages  thereon  for  said  detention  and  non-pay- 
ment. 

The  court  below  gave  judgment  for  the  principal  of  the 
note,  with  20  per  cent  per  annum  interest  from  the  maturity 
of  the  note ;  the  giving  of  judgment  for  which  interest  is  the 
error  assigned. 

The  note  itself  was  all  the  evidence  in  the  case. 

Under  repeated  decisions  of  this  court,  the  interest  here 
was  in  the  nature  of  a  penalty  to  secure  the  punctual  payment 
of  the  debt,  and  recoverable.  Lawrence  v.  Cowles,  13  111.  577  • 
Gould  V.  The  Bishop  Hill  Colony,  35  ib.  324;  Davis  y.  Eider 
d  al.  53  ib.  416. 

The  judgment  is  affirmed. 

-     --       ^  Judgment  affirmed. 

7 — 67th  III. 
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Parker  C.  Pusey 

V. 

Philo  W.  Peck. 

1.  PiiEADiNQ — varying  written  contract.  A  demurrer  is  properly  sus- 
tained to  a  plea  which  attempts  to  vary  a  written  contract  by  showing  a 
different  verbal  agreement  made  at  the  same  time. 

2.  Set-off— pZea  of.  A  plea  of  set-off  which  fails  to  show  how  the 
alleged  indebtedness  sought  to  be  set  off,  accrued,  is  bad  on  demurrer. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tiptox,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  upon  a  promissory  note 
bv  Philo  W.  Peck  against  Parker  C.  Pusey. 

The  defendant  pleaded  two  special  pleas.  They  alleged,  in 
substance,  that  the  note  was  given  at  the  urgent  request  of 
one  Thomas,  the  payee,  on  a  partial  settlement  between  de- 
fendant and  Thomas,  under  the  verbal  promise  of  the  latter 
that  he  would  keep  the  same  in  his  possession  till  a  full  set- 
tlement could  be  had,  and  that  any  credits  that  might  then 
be  found  due  from  Thomas  to  defendant  should  be  endorsed 
on  the  note,  and  alleged  that  Thomas  then  and  still  was  in- 
debted to  defendant  in  a  larger  sum  than  was  due  upon  the 
note,  and  offered  to  set  off  the  same;  also,  that  the  plaintiff's 
son  took  an  assignment  of  the  note  with  notice  of  the  said 
ao-reement  and  matters  of  defense,  and  that  the  same  was  in- 
dorsed  after  maturity  by  the  son  to  plaintiff. 

The  court  sustained  a  demurrer  to  these  special  pleas.  A 
trial  was  had  upon  the  general  issue,  resulting  in  a  verdict 
and  judgment  of  $777.43  in  favor  of  the  plaintifi'. 

Messrs.  Hatch  &  Slade,  for  the  appellant. 

Messrs.  Capex  &  Ewing,  for  the  appellee. 
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Per  Curiam:  The  demurrer  was  properly  sustained  to 
the  defendant's  special  pleas.  They  attempted  to  vary  th-e 
effect  of  a  written  contract  by  showing  a  different  verbal 
agreement  made  at  the  same  time.  As  pleas  of  set-off,  they 
are  bad  in  not  showing  how  the  alleged  indebtedness  accrued. 

Judgment  affirmed. 


The  Spren^gfield  Aim   Illinois  SouTHEASTERiir 
Railway  Company 

V. 

Robert  Hall. 

1.  Right  of  way — eff'ect  of  change  in  laio  after  proceedings  are  commenced. 
The  State  has  the  right  to  say  on  what  terms  it  will  allow  its  right  of  emi- 
nent domain  to  be  exercised,  so  long  as  any  thing  remains  to  be  done  by 
the  corporation  in  order  to  complete  the  condemnation  of  the  land. 

2.  A  proceeding  to  condemn  land  for  a  right  of  way  was  commenced 
under  the  act  of  1852,  relating  to  that  subject,  but,  before  a  trial  was  had, 
the  act  of  1872  had  taken  effect,  and  the  damages  were  assessed  according 
to  the  provisions  of  the  latter  act,  which  expressly  repealed  all  conflicting 
laws:  Eeld,ih.?iX  the  assessment  was  properlj^  made  under  the  latter  act, 
as  the  proceedings  were  in  fieri  when  it  took  effect. 

Appeal  from  the  Circuit  Court  of  Cass  county;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

This  was  a  proceeding  commenced  by  the  appellant  against 
appellee,  to  condemn  land  for  right  of  way.  After  the  insti- 
tution of  the  proceeding,  and  before  the  assessment  of  dama- 
ges, the  act  of  1872,  relating  to  right  of  way,  took  effect.  By 
the  act  of  1852,  under  which  the  proceeding  was  commenced, 
the  jury  were  required  to  find  the  amount  of  the  compensa- 
tion for  the  land  actually  taken,  and  the  amount  of  damage, 
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if  any,  to  land  not  taken,  separately,  and  the  jury  were 
authorized  to  set  off  benefits  against  damages.  Under  the 
latter  act  benefits  were  not  allowed  to  be  set  off. 

The  jury  awarded  the  defendant  ^275  damages.  The  court 
refused  to  set  aside  the  verdict  and  grant  a  new  trial,  and  the 
petitioner  appealed. 

Mr.  G.  Pollard,  for  the  appellant. 

Mr.  Cyeus  Epler,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

This  was  a  proceeding  to  condemn  a  right  of  way,  com- 
menced under  the  act  of  1852.  Before  the  trial  in  the  circuit 
court  the  act  of  1872  had  taken  effect,  and  the  damages  were 
assessed  under  the  rule  prescribed  in  that  act.  This  was  un- 
questionably right.  The  later  act  expressly  repealed  all  con- 
flicting provisions  in  the  former,  and  where  proceedings  of 
this  character  were  in  fieri,  it  would  necessarily  follow  that 
they  must  be  completed  under  the  new  law.  The  State  has 
the  right  to  say  on  what  terms  it  will  allow  its  right  of  emi- 
nent domain  to  be  exercised,  so  long  as  anything  remains  to 
be  done  by  the  corporation  in  order  to  complete  the  condem- 
nation of  the  land. 

Judgment  affirmed. 
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Daniel  Maekham 


WlLLIAlNI    J.    HeFFI^ER. 

Constitutional  la"W — abrogation  of  special  laws  increasing  jurisdiction 
of  justices  of  the  peace,  etc.  The  21st  section  of  art.  6  of  the  constitution 
of  1870  reduced  the  jurisdiction  of  all  justices  of  the  peace  and  police 
magistrates  to  the  uniform  jurisdiction  conferred  on  such  officers  by  the 
general  laws  of  the  State,  and  thus  rendered  their  jurisdiction  uniform, 
and  abrogated  the  special  jurisdiction  conferred  by  local  or  special  laws. 

Appeal  from  the  Circuit  Court  of  McDonough  county;  the 
Hon,  Chauncey  L.  Higbee,  Judge,  presiding. 

Mr.  D.  G.  TuNNiCLiFF,  for  the  appellant. 

Messrs.  Eandall  &  Chesxey,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  originally  an  action  brought  by  appellee,  before  a 
police  magistrate,  in  the  city  of  Bushnell,  against  appellant. 
A  change  of  venue  was  had  from  the  police  magistrate  to  a 
justice  of  the  peace,  where  a  trial  was  had  resulting  in  a 
judgment  in  favor  of  plaintiff  for  $296.11.  An  appeal  was 
prosecuted  to  the  circuit  court,  where  a  trial  w^as  had  result- 
ing also  in  favor  of  plaintiff,  for  $307.57.  A  motion  was 
made  in  the  circuit  court  to  dismiss  the  suit  for  want  of  juris- 
diction, but  it  was  overruled,  and  an  exception  taken.  The 
record  is  brought  to  this  court,  and  a  reversal  is  asked. 

It  is  urged  that  the  21st  section  of  art.  6  of  the  constitu- 
tion of  1870  abrogated  the  provision  of  the  special  law  under 
which  this  police  magistrate  and  justice  of  the  peace  acted. 
That  section  declares  that,  "Justices  of  the  peace,  police  mag- 
istrates and  constables  shall  be  elected  in  and  for  such  dis- 
tricts as  are  or  may  be  provided  by  law,  and  the  jurisdiction 
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of  such  justices  of  the  peace  and  police  magistrates  shall  be 
uniform." 

In  the  case  of  Phillips  v.  Quick,  63  111.  445,  we  held  that  this 
section  took  effect  and  became  operative  on  its  adoption,  with- 
out the  aid  of  further  legislation;  that  it  reduced  the  juris- 
diction of  all  justices  of  the  peace  and  police  magistrates  to 
the  uniform  jurisdiction  con  fenced  on  such  officers  by  the  gen- 
eral law  of  the  State,  and  had  thus  rendered  their  jurisdiction 
uniform,  and  abrogated  the  special  jurisdiction  conferred  by 
local  or  special  laws.  That  case  is  similar  to  this  in  its  facts, 
and  must  control  the  decision  of  this. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


James  Booth 

V. 

The  Town  of  Carthage. 

1.  Okdinance  of  rNCORPORATED  TOWN — actton  for  penalty  for  molation 
of.  It  is  a  correct  principle,  that  a  party  can  not  be  liable  to  a  penalty 
imposed  by  an  ordinance  of  an  incorporated  town,  unless  it  appears  the 
ordinance  took  eflect  and  was  in  force  at  the  time  the  act  complained  of 
was  committed ;  and  the  provisions  of  the  charter  must  have  been  com- 
plied with  in  passing  it,  and  that  fact  must  be  shown  "by  proper  proof. 

2.  Same — ohjection  on  error  confined  to  grounds  urged  below.  Where  the 
defendant,  when  sued  for  a  violation  of  an  ordinance,  on  the  trial  below  did 
not  object  to  the  introduction  of  the  ordinance  on  the  ground  that  it  had 
not  been  published  as  required  by  the  charter,  but  confined  his  objection 
to  reading  the  whole  of  it,  contending  that  only  certain  parts  of  it  should 
go  in  evidence:  Held,  by  admitting  that  the  ordinance  had  been  properly 
published,  the  whole  of  it  was  properly  admitted  as  evidence. 


1873.]  Booth  v.  Town  of  Carthage.  103 

Statement  of  the  case. 

3.  Same — repeal  hy  implication.  Where  the  authorities  of  a  town  adop- 
ted a  subsequent  ordinance  revising  the  whole  subject  of  selling  or  deal- 
ing in  spirituous  liquors:  Held,  that  this  must  be  taken  as  a  substitute 
for  all  prior  ordinances  on  the  same  subject,  although  the  last  contained 
no  words  of  repeal. 

4.  Same — to  what  ordinance  complaint  refers.  Where  a  complaint  in  a 
suit  for  violation  of  an  ordinance  recited  the  ordinance  violated,  by  its 
title,  and  such  ordinance  was  superseded  by  a  subsequent  one  revising  the 
whole  subject,  the  title  of  which  did  not  appear  in  the  record,  the  defend- 
ant objected  that  no  recovery  could  be  had,  as  the  ordinance  referred  to  in 
the  complaint  had  been  repealed :  Held,  that  the  recovery  could  be  sus- 
tained under  the  subsequent  ordinance,  as  its  title  may  have  been  the  same 
as  the  one  repealed. 

Appeal  from  the  Circuit  Court  of  Hancock  county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

This  was  an  action  brought  by  the  town  of  Carthage 
against  the  appellant,  before  the  police  magistrate,  and  taken 
by  appeal  to  the  circuit  court,  where  a  trial  was  had,  resulting 
in  a  verdict  and  judgment  in  favor  of  the  plaintiff  for  $100. 

The  suit  was  commenced  under  the  following  written  com- 
plaint : 

State  of  Illinois,  \ 
Hancock  County.     J 

Thomas  C.  Sharp,  town  attorney,  complains  of  James  Booth, 
that,  to-wit,  between  the  1st  day  of  October,  1870,  and  the 
23d  day  of  January,  1871,  at  the  county  aforesaid,  and  within 
the  town  of  Carthage,  said  James  Booth  did  sell,  barter,  ex- 
change and  give  away  in  a  less  quantity  than  one  gallon, 
brandy,  also  whisky,  also  rum,  also  gin,  also  other  alcoholic 
and  distilled  spirituous  liquors,  etc.,  in  violation  of  an  ordi- 
nance of  said  town  of  Carthage,  entitled,  "An  ordinance  to 
suppress  and  prohibit  the  selling,  bartering,  exchanging  and 
giving  away  of  vinous,  malt,  fermented  and  intoxicating 
liquors  by  unlicensed  persons. 

Thos.  C.  Sharp." 
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On  the  trial  the  plaintiff,  after  proving  several  sales  of 
spirituous  liquors  by  the  defendant  within  the  town,  offered 
in  evidence  Ordinance  No.  21,  entitled  as  in  the  complaint. 
The  defendant  objected  to  the  admission  of  the  whole  ordi- 
nance, and  insisted  that  only  such  parts  of  it  should  be  read 
which  it  was  insisted  had  been  violated;  but  the  objection  was 
overruled. 

The  defendant  then  offered  and  read  in  evidence  a  subse- 
quent ordinance  revising  the  whole  subject  embraced  in  No. 
21,  and  then  moved  the  court  to  exclude  plaintiff's  evidence 
from  the  jury,  because  the  suit  was  brought  for  the  violation 
of  an  ordinance  which  was  repealed  by  Ordinance  No.  47, 
which  motion  the  court  overruled.  It  did  not  appear  from 
the  bill  of  exceptions  what  was  the  title  of  the  subsequent 
ordinance,  or  whether  it  had  any  title  or  not. 

Messrs.  Manier,  Peterson  &  Miller,  for  the  appellant. 

Mr.  David  Mack,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

It  is  a  correct  principle,  that  a  party  can  not  be  liable  to  a 
penaltv  imposed  by  an  ordinance  of  an  incorporated  town, 
unless  it  appears  the  ordinance  took  effect  and  was  in  force  at 
the  time  the  act  complained  of  was  committed.  Netdan  v. 
Toion  of  Aurora,  14  111.  364,  and  17  ib.  379.  And  that  the 
provisions  of  the  charter  must  have  been  complied  with  in 
})assing  it,  and  that  fact  shown  to  the  court  by  proper  proof, 
is  also  required.      Trustees  of  E/izabethtonm  v.  Lefler,  23  ib.  90. 

Appellant  did  not  make  the  specific  objection  that  Ordi- 
nance 21  had  not  been  published,  as  required  by  the  charter, 
but  confined  his  objection  to  reading  the  whole  of  it,  contend- 
ing that  only  certain  sections  of  it  should  go  in  evidence. 
The  whole  ordinance,  on  the  admission  it  had  been  properly 
published,  was  competent  evidence  to  the  jury,  and  properly 
admitted. 
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The  ordinance  designated  as  "47"  has  no  title,  and  was 
offered  in  evidence  by  appellant  without  objection,  and  was 
passed  nearly  three  years  subsequent  to  Ordinance  21,  and 
seems  to  embrace  the  whole  subject  of  selling  or  dealing  in 
spirituous  or  other  prohibited  liquors,  in  the  town  of  Car- 
thage. It  is  a  revision  of  the  whole  subject  by  the  town 
authorities;  and,  though  there  be  no  words  of  repeal  in  the 
last  ordinance,  it  must,  under  the  authority  of  adjudged  cases 
in  this  court,  be  taken  as  a  substitute  for  all  prior  ordinances 
on  the  same  subject.  Illinois  and  Ilich.  Canal  v.  City  of  Chi- 
cago, 14  111.  334;  Culver  v.  Third  National  Bank  of  Chicago,  64 
111.  528. 

This  last  ordinance  covers  the  whole  ground,  and,  for  aught 
we  know  or  can  discover,  the  prosecution  may  have  been 
brought  for  its  infraction.  The  title  is  not  given,  and  it  may 
have  the  same  title  as  the  one  recited  in  the  complaint.  The 
recovery  in  this  case  can  be  sustained  under  47,  as  the  amount 
recovered  is  no  more  than  is  reasonable  under  that  ordinance. 

I'he  instructions  were  properly  disposed  of  by  the  court, 
and  the  proof  is  clear  that  appellant  had  violated  the  ordi- 
nance to  an  extent  even  greater  than  the  amount  of  the  re- 
covery. 

Justice  seems  to  have  been  done,  and  we  must  affirm  the 

judgment. 

Judgment  affi,rmed. 
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Jacoe  T.  Southern 

V. 

John  Grim. 

Paktnershif — notice  of  dissolution  necessary  to  exonerate  retiring  part- 
ner from  subsequent  liability.  Where  a  partnership  is  dissolved  and  one 
of  the  partners  continues  the  business  the  same  as  before,  the  other,  in 
order  to  protect  himself,  should  give  public  notice  of  the  dissolution  in 
the  town  where  the  firm  carried  on  its  business.  Unless  such  notice  is 
given,  persons  dealing  with  the  partner  who  continues  the  business,  with- 
out actual  notice  of  the  dissolution,  will  have  the  right  to  rely  on  the 
credit  of  the  firm. 

Appeal  from  the  Circuit  Court  of  Cumberland  county;  the 
Hon.  H.  B.  Decius,  Judge,  presiding. 

Mr.  J.  N.  Gavin,  for  the  appellant. 

Mr.  O.  B.  FiCKi.iN,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  brought  by  appellee  against  appellant  and 
Edward  Paxton,  as  partners,  to  recover  the  value  of  a  quan- 
tity of  wheat  alleged  to  have  been  sold  to  the  firm.  Appel- 
lant filed  a  plea,  under  oath,  denying  the  partnership.  A  trial 
was  had  by  the  court,  without  the  intervention  of  a  jury, 
which  resulted  in  a  judgment  for  appellee,  to  reverse  which 
appellant  prosecutes  this  appeal. 

There  can  be  no  doubt,  under  the  evidence,  a  partnership 
had  existed  between  appellant  and  Paxton  for  the  purchase 
and  sale  of  grain  at  the  town  of  Greenup.  The  only  ques- 
tion about  which  we  can  have  any  doubt  is  whether  the  part- 
nership had  been  dissolved  and  notice  given  before  Paxton 
bought  the  wheat  in  controversy.  It  was  purchased  Xovem- 
ber  22,  1870,  and  was  to  be  paid  for  in  December.  About 
the  time  the  wheat  was  to  be  paid  for  Paxton  ceased  to  do 
business  at  Greenup.     Appellant  did  not  reside  there. 


I 
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The  exact  date  of  the  dissolution  of  the  firm  of  Southern 
Sr,  Paxton  is  left  in  much  doubt  by  the  evidence.  Edward 
W.  Paxton  testifies  it  was  dissolved  in  October  previous  to 
the  purchase  of  this  wheat.  There  is  the  testimony  of  a 
witness  who  has  no  personal  interest  in  this  controversy,  who 
states  that  he  examined  the  books  and  found  they  had  been 
kept  in  the  firm  name  of  Southern  &  Paxton  up  to  as  late  as 
the  9th  of  November,  only  twelve  days  before  the  date  of 
this  transaction.  But  if  the  firm  was  in  fact  dissolved  prior 
to  the  purchase  of  this  grain,  it  does  not  appear  that  any 
notice  of  the  dissolution  had  been  given. 

It  is  true,  that  Paxton  testified  he  gave  appellee  notice  of 
the  dissolution  of  the  firm,  and  read  over  to  him  the  receipt 
for  the  grain,  signed  "  E.  W.  &  J.  M.  Paxton."  Appellee, 
however,  as  positively  states  he  never  heard  of  the  dissolu- 
tion of  the  old  firm  ;  that  Paxton  did  not  read  the  receipt 
to  him,  nor  did  he  read  it  himself.  A  number  of  witnesses, 
resident  in  the  town,  all  testify  they  never  heard  of  the  dis- 
solution of  the  firm  of  Southern  &  Paxton  until  after  Pax- 
ton had  left. 

There  is  so  much  conflict  in  the  evidence  that  we  are  un- 
willing to  disturb  the  finding  of  the  court.  In  order  to  pro- 
tect himself  appellant  ought  to  have  caused  public  notice  of 
the  dissolution  to  be  given  in  the  town  where  the  firm  had 
been  doing  business.  The  public  continued  to  give  credit 
to  the  firm,  and  could  rightfully  do  so  until  notice  was  given. 
This  he  failed  to  do. 

There  is  no  sufficient  reason  for  reversing  the  judgment, 
and  it  is  accordingly  affirmed. 

Judgment  affirmed. 
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Richard  Osborn 
William  Rabe. 

RkaIj  estate — wJiefh&r  nursery  trees  are.  Where  the  ownership  of  land 
and  nursery  trees  growing  thereon  is  in  the  same  person,  the  latter,  like 
fruit  trees  and  grass,  are  part  of  the  freehold,  and  descend  with  it  to  the 
heir,  and  can  not  be  seized  as  chattels  under  an  execution  until  severed 
from  the  land. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tiptox,  Judge,  presiding. 

This  was  an  action  of  trespass  quare  clausum  f regit,  by  Wil- 
liam Rabe  against  Richard  Osborn,  for  entering  plaintiff's 
close  and  digging  up  and  carrying  away  trees,  and  shrubs 
growing  upon  the  plaintiff's  land  in  a  nursery.  The  defend- 
ant justified  under  two  writs  of  execution  against  the  plaintiff. 
A  trial  was  had,  resulting  in  a  verdict  and  judgment  in  favor 
of  the  plaintiff  for  $325,  from  which  judgment  the  defendant 
prosecuted  this  appeal. 

Messrs.  Rowell  &  Hamilton,  and  Mr.  O.  W.  Aldrich, 
for  the  appellant. 

Messrs.  Hughes  &  McCart,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
•Court : 

Appellee  was  the  owner  of  the  soil  on  which  trees  were 
growing  in  a  nursery.  Appellant,  as  sheriff',  and  having  a 
fieri  facias  against  appellee,  levied  it  upon  the  growing  trees 
as  personal  property,  dug  them  up  and  removed  them,  for 
which  appellee  brought  trespass  and  recovered.  Appellant 
insists  that  growing  trees  in  a  nursery  are  personal  property. 
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Under  some  circumstances  they  may  be,  but  when  the  owner- 
ship of  the  land  and  the  trees  is  in  the  same  person,  they  are 
part  of  the  freehold.  Growing  trees,  fruit  and  grass  are 
parcel  of  the  land,  and  descend  with  it  to  the  heir,  and  can 
not  be  seized  as  chattels  under  an  execution  until  severed 
from  the  land.  Smith  v.  Price,  39  111.  28  ;  Bank  of  Lansing- 
burg  V.  Crary,  1  Barbour  Sup.  Ct.  R.  542,  and  authorities 
there  cited.  This  rule  is  so  elementary  that  it  is  unnecessary 
to  multiply  citations. 

We  are  of  opinion  that  the  rulings  of  the  court  below  were 
correct,  and  that  the  evidence  sustains  the  verdict.  The  judg- 
ment will,  therefore,  be  affirmed. 

Judgment  affirmed. 


The  Rockford,  Rock  Island  and  St.  Louis   Rail- 
road Company 

V. 

D.   C.  Linn. 

1.  Negligence— /<zt7«re  to  ring  bell  or  sound  whistle.  While  the  statute 
imposes  a  penalty  on  a  railroad  company  for  a  mere  omission  to  comply 
with  its  requirements,  more  is  required  to  create  a  liability  for  injury  to 
person  or  property.  In  the  latter  case,  when  no  other  negligence  is  proved, 
the  injury  must  be  "by  reason  of  the  neglect"  to  ring  a  bell  or  sound  a 
whistle,  and  the  proof  must  show  that  it  was  the  probable  result  of  the 
omission. 

3.  Same — in  not  observing  animal 'and  failing  to  slacken  speed.  Where 
the  engine  driver  could  readily  have  seen  an  animal  some  eighty  or  one 
hundred  rods  ahead  of  the  train,  and  neglected  to  do  so,  gross  negligence 
may  be  inferred.  But  where  a  mare,  frightened  by  the  noise,  rapidly 
crossed  the  track  fifty  yards  ahead  of  an  approaching  train  and  the  proof 
showed  that  she  was  on  the  side  of  the  track  about  ten  feet  distant  from 
the  same  during  a  very  short  time,  where  she  might  have  been  seen  before 
the  collision,  and  she,  through  fright,  ran  upon  the  engine,  striking  it 
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about  the  drive  wheel,  and  it  did  not  appear  that  the  engineer  could  have 
seen  her  in  time  to  prevent  the  injury:  Held,  that  the  proof  failed  to 
charge  the  company  with  negligence. 

Appeat.  from  the  Circuit  Court  of  Schuyler  county;  the 
Hon.  Chauncey  L,  Higbee,  Judge,  presiding. 

This  was  an  action  brought  by  D.  C.  Linn,  against  the 
Rockford,  Rock  Island  and  St.  Louis  Railroad  Company,  be- 
fore a  justice  of  the  peace,  for  the  killing  of  plaintiff^?  mare 
by  the  defendant's  train.  The  cause  was  taken  to  the  circuit 
court  by  appeal,  where  a  trial  was  had,  resulting  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff  for  $80  and  costs. 
The  defendant  appealed.  The  facts  of  the  case  are  stated  in 
the  opinion  of  the  court. 

Mr.  John  S.  Bailey,  for  the  appellant. 

Messrs.  Waeren  &  Yail,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

The  only  question  in  this  case  is,  whether  the  neglect  to 
ring  the  bell  or  sound  the  whistle  caused  the  injury.  No 
other  negligence  on  the  part  of  the  company  was  proved. 

In  the  determination  of  this  question  we  shall  consider  the 
plaintiflp^s  evidence  alone,  and  disregard  the  testimony  in 
favor  of  the  company,  except  as  it  may  be  used  in  behalf  of 
the  plaintiff. 

The  case  of  Chicago,  B.  and  Q.  R.  R.  Co.  v.  Cauffman,  38 
111.  424,  is  claimed  to  be  directly  in  point  and  conclusive  of 
this  case.  There  is  a  distinguishing  feature  between  the  cases. 
In  the  case  cited  the  engineer  and  fireman  both  saw  the  stock 
upon  the  track  in  front  of  the  train,  for  a  considerable  dis- 
tance before  the  collision,  and  made  no  effort  to  check  the 
speed.  In  this  case  there  is  no  proof  that  the  mare  was  seen 
by  the  employees  of  the  company,  until  the  engine  was  op- 
posite her,  and  she  was  running  alongside  the  track.     The 
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mare  then  might  have  avoided  the  danger,  but  the  engine 
could  not  possibly  escape. 

But  it  is  insisted  that  it  was  o-ross  neo-bVence  not  to  have 
seen  the  mare  when  she  crossed  the  track,  and  when  she  was 
on  the  side  of  the  track.  In  the  case  before  referred  to,  this 
court  said,  "if  the  engine  driver  could  readily  have  seen  the 
colts  for  eighty  or  one  hundred  rods  before  reaching  the  cross- 
ing, and  he  neglected  to  do  so,"  a  jury  would  be  warranted 
in  finding  gross  negligence.  The  rule  can  not  be  stated  more 
strongly. 

We  will  test  its  application  to  the  facts  of  this  case.  The 
owner  of  the  mare  and  three  other  persons  were  watching  the 
train,  witnessed  the  killing,  and  saw  the  locality  of  the  mare 
before  and  at  the  time  of  the  accident.  Only  one  of  them 
saw  her  cross  the  track,  about  fifty  yards  ahead  of  the  en- 
gine. As  three  persons,  including  the  owner,  who,  we  may 
presume,  were  close  observers,  did  not  see  the  mare  cross  the 
track,  it  is  not  strange  that  the  engineer  did  not  see  it.  The 
animal  was  frightened  by  the  noise  of  the  train,  and  her  cross- 
ing of  the  track  must  have  been  rapid.  From  such  fact  alone 
it  would  be  most  unreasonable  to  impute  negligence  to  the 
servants  of  the  company. 

Except  the  speedy  passage  across  the  track,  the  entire  evi- 
dence shows  that  the  mare  was  on  the  west  side,  ten  feet  or 
more  distant  from  the  track.  During  the  short  time  when 
she  might  probably  have  been  seen  before  the  collision,  the 
en2:ineer  might  have  exercised  reasonable  diligence  by  an 
outlook  upon  one  side  and  have  seen  nothing.  He  could  not 
have  had  the  full  and  uninterrupted  view  and  have  seen  so 
easilv,  as  the  persons  upon  the  side  of  the  track.  Under  the 
facts,  the  inference  would  be  a  forced  one  that  the  engine 
driver  could  readily  have  seen  the  mare  in  time  to  prevent 
the  injury. 

Linn,  the  plaintiff,  and  Bell  and  Hinton,  his  witnesses, 
testified  that  the  mare  was  running  alongside  the  track  and 
ahead  of  the  train,  and  that  they  did    see  her  on  the  track. 
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From  the  testimony,  the  usual  course  of  things  was  reversed. 
She  was  the  assailant  and  struck  against  the  train. 

Linn  said,  "  she  struck  the  engine  about  the  drive  wheel." 

Montgomery  said,  "she  could  have  gone  away  from  the 
track  just  as  easy  as  to  run  into  the  train." 

Bell  said,  "she  struck  about  the  drive  wheel." 

It  is  evident  that  she  was  not  upon  the  track,  and  was  not 
in  a  position  to  be  readily  seen  by  the  servants  of  the  com- 
pany. 

About  the  place  where  the  mare  struck  against  the  engine^ 
there  was  a  pile  of  ties,  which  had  been  put  in  the  road  by  a 
third  party.  In  the  opinion  of  one  of  the  plaintiff^s  witnesses 
this  caused  the  mare  to  change  her  course  and  come  in  con- 
tact with  the  train. 

It  is  questionable,  even  from  the  testimony  of  the  plaintiff, 
whether  the  omission  to  ring  the  bell  or  to  whistle,  was  not 
a  benefit  rather  than  any  injury. 

One  witness  testified  that  the  noise  of  the  bell  and  whistling 
would  drive  hogs  upon  the  track  and  sometimes  horses,  though 
usually  the  latter  ran  away. 

Another  one  testified  that  the  noise  would  have  no  effect 
upon  stock. 

The  statute  imposes  a  penalty  upon  the  corporation  for  the 
mere  omission  to  comply  with  its  requirements;  but  more  is 
required  to  constitute  a  liability  for  injury  to  person  or  prop- 
erty. In  the  latter  case,  the  injury  must  be  "by  reason. of 
the  neglect."  The  proof  must  show  that  it  was  the  probable 
result  of  the  omission. 

In  this  case  it  is  not  a  reasonable  presumption  that  the 
mare  was  killed  in  consequence  of  the  neglect  to  ring  the 
bell  or  sound  the  whistle.  There  is  not  even  a  strong  sus- 
picion created,  and  the  judgment  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 
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The    Chicago,  Burlington  and    Quincy  E,ailroad 

Company 

V. 

John  T.  Haggerty. 

1.  Mtinicipal  corporation — power  to  regulate  speed  of  railroad  trains. 
Where  the  charter  of  an  incorporated  town  gave  the  board  of  trustees 
power  to  declare  what  should  be  considered  nuisances  and  remove  the 
same,  and  to  regulate  the  police  of  the  town,  and  to  make  such  ordi- 
nances as  the  good  of  the  inhabitants  of  the  town  might  require:  Held, 
that  under  these  powers  the  town  possessed  the  authority  to  so  order  the 
use  of  private  property  within  its  limits  as  to  prevent  its  proving  danger- 
ous to  the  safety  of  the  persons  and  property  of  citizens,  and  to  adopt  an 
ordinance  prohibiting  the  running  of  engines  and  cars  within  its  limits 
at  a  greater  rate  of  speed  than  six  miles  per  hour. 

2.  Constitutional  law — exercise  of  the  police  power  as  to  railroads. 
Where  an  ordinance  of  a  town  prohibited  the  running  of  engines  and  cars 
within  the  limits  of  the  town  at  a  greater  speed  than  six  miles  per  hour, 
it  was  urged  by  a  railroad  company  that  the  regulation  interfered  with  the 
powers  conferred  upon  it  in  its  charter  to  fix  and  regulate  the  rate  of  speed 
of  trains  upon  its  road,  but  it  was  held,  that  the  company  had  no  just  cause 
of  complaint,  as  the  privileges  conferred  upon  it  were  as  much  subject  to 
the  police  laws  of  the  State  as  an  individual  pursuing  his  business. 

3.  Negligence — injury  by  railroad  train  running  at  speed  prohibited  by 
ordinance.  In  a  suit  against  a  railroad  company  to  recover  for  the  killing 
of  a  cow  in  an  incorporated  town,  the  court  instructed  the  jury,  on  behalf 
of  the  plaintifi",  that  if  they  believed  from  tlie  evidence  "  that  the  cow  of 
the  plaintiff  was  killed  within  the  corporate  limits  of  the  town  of,  etc.,  by 
a  railroad  train  of  the  defendant,  and  that  said  train,  at  the  time  said  cow 
was  killed,  was  being  run  at  a  greater  rate  of  speed  than  that  prescribed 
by  the  ordinance  of  the  said  town  of,  etc.,  which  has  been  read  in  evidence, 
then  said  defendant  is  presumed  to  be  guilty  of  negligence  in  killing  the 
cow  of  the  plaintiff: "  Held,  that  the  instruction,  though  somewhat  open 
to  the  objection  that  it  might  be  understood  that  the  facts  created  a  con- 
clusive instead  of  a  prima  facie  presumption  of  negligence,  yet,  being  in 
the  language  of  the  statute,  could  not  be  pronounced  erroneous. 

Appeal  from  the  Circuit   Court  of  Adams  county ;    the 
Hon.  Joseph  Sibley,  Judge,  presiding. 
8— 67th  III. 
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This  was  an  action  commenced  by  John  T.  Haggerty 
against  the  Chicago,  Burlington  and  Quincy  Railroad  Com- 
pany, before  a  justice  of  the  peace,  to  recover  the  value  of  a 
cow  killed  by  defendant's  train  within  the  limits  of  the  town 
of  Camp  Point. 

The  cause  was  taken  by  appeal  to  tlie  circuit  court,  where 
a  trial  was  had,  resulting  in  a  verdict  and  judgment  in  favor 
of  the  plaintiff  for  $oO,  from  which  judgment  the  defendant 
appealed  to  this  court. 

On  the  trial  the  plaintiiF,  after  proving  the  killing  and 
value  of  the  cow,  and  that  the  killing  took  place  within  the 
limits  of  the  town  of  Camp  Point,  an  incorporated  town,  and 
that  the  train  which  struck  the  animal  was  running  at  the 
speed  of  from  twelve  to  fifteen  miles  per  h6ur,  then  produced 
and  read  in  evidence,  having  first  proved  the  due  publication 
thereof,  the  following  ordinance  of  the  town: 

''  Ordinance  24. — Regulating  speed  of  railroad  trains,  etc. 
Whereas,  the  good  and  safety  of  the  inhabitants  of  the  town 
of  Camp  Point  require  that  the  rate  of  speed  of  locomotive 
engines  and  cars  upon  the  railroads  within  said  town  be  regu- 
lated and  restrained,  therefore, 

Be  it  ordained  by  the  President  and  Board  of  Trustees  of  the 
town  of  Camp  Point:  Section  1.  That  no  locomotive  en- 
gine, car,  or  trains  of  cars,  shall  be  propelled,  driven  or  run 
upon  the  track  of  any  railroad  within  the  limits  of  the  town 
of  Camp  Point,  at  a  greater  rate  of  speed  than  six  miles  per 
hour. 

Sec.  2.  It  is  hereby  declared  that  the  running  or  driving 
of  anv  locomotive  engine,  car,  or  trains  of  cars,  upon  any 
track  of  any  railroad  within  said  town,  at  a  greater  rate 
of  speed  than  six  miles  an  hour,  shall  be  deemed  and  con- 
sidered a  nuisance,  and  the  same  is  hereby  prohibited." 

The  third  section  provides  a  penalty  of  not   less  than 
nor  more  than  $100  for  a  violation  of  the  ordinance. 
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The  defendant  objected  to  the  introduction  of  the  ordinance, 
but  the  court  overruled  the  objection  and  the  defendant  ex- 
cepted. 

Messrs.  Browning  &  Bushnelt.,  for  the  appellant. 

Mr.  J.  M.  Cyrus,  and  Messrs.  Wheat  &  Marcy,  for  the 
appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  admission  in  evidence  of  the  ordinance  of  the  town 
of  Camp  Point  prohibiting  the  running  of  trains  within  the 
town  at  a  greater  rate  of  speed  than  six  miles  per  hour,  is 
first  assigned  for  error. 

It  is  contended  that  the  ordinance  is  null  and  void,  because 
the  town  had  no  authority  to  pass  such  an  ordinance,  and  be- 
cause the  company  was  expressly  authorized  by  law  to  fix  and 
regulate  the  rate  of  speed  of  trains  upon  its  road.  There  is 
no  grant  of  power  to  this  town,  in  express  terms,  to  regulate 
the  rate  of  speed  of  railway  trains  passing  through  the  town, 
but  bv  its  charter  (Pr.  Laws  1857,  pp.  540  and  541)  the  board 
of  trustees  of  the  town  have  the  power  to  declare  what  shall 
be  considered  as  nuisances,  and  to  prevent  and  remove  the 
same,  and  to  regulate  the  police  of  the  town,  and  to  make 
such  ordinances  as  the  good  of  the  inhabitants  of  the  town 
raav  require.  Under  these  powers  we  think  the  town  pos- 
sessed the  authority  so  to  order  the  use  of  private  property 
within  its  limits  as  to  prevent  its  proving  dangerous  to  the 
safety  of  the  persons  and  property  of  citizens ;  and  we  view 
the  ordinance  in  question  as  but  a  police  regulation  for  the 
preservation  of  the  safety  of  persons  and  property,  the  adoption 
of  which  was  no  more  than  a  fair  exercise  of  the  police  power 
vested  in  the  town.  Nor  has  the  railway  company  any  just 
ground  of  complaint  that  the  regulation  interferes  with  the 
powers  conferred  upon  it  in  its  act  of  incorporation  or  by 
any  other  law  of  the  State.     In  the  exercise  of  the  privileges 
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SO  conferred  upon  it,  the  company  is  as  much  subject  to  the 
police  laws  of  the  State  as  an  individual  pursuing  his  busi- 
ness.     G.  and  a  U.  R.  R.  Co.  v.  Loomis,  13  111.  548. 

It  is  further  assigned  as  error,  the  giving  of  plaintiff's 
second  instruction  and  the  refusal  of  instructions  asked  b}- 
defendant. 

Plaintiff's  second  instruction  was : 

"2.  If  the  jury  believe,  from  the  evidence  in  this  case^ 
that  the  cow  of  the  plaintiff  was  killed  within  the  corporate 
limits  of  the  town  of  Camp  Point,  by  a  railroad  train  of  the 
defendant,  and  that  said  train,  at  the  time  said  cow  was  killed, 
was  being  run  at  a  greater  rate  of  speed  than  that  prescribed 
by  the  ordinance  of  said,  town  of  Camp  Point,  which  has 
been  read  in  evidence,  then  said  defendant  is  presumed  to  be 
guilty  of  negligence  in  killing  the  cow  of  the  plaintiff." 

The  objection  taken  to  the  instruction  is,  that  it  was  calcu- 
lated to  mislead  the  jury  by  giving  them  to  understand  that 
the  presumption  of  negligence  therein  named  was  a  conclusive 
presumption. 

The  instruction  was  based  upon  the  second  section  of  the 
law  of  February  16,  1865,  Sess.  Laws  1865,  p.  103,  which  is 
as  follows : 

Section  1.  That  hereafter  whenever  any  railway  company 
who  shall,  by  themselves  or  agents,  run,  or  put  their  trains 
or  engines  to  be  run,  at  a  greater  rate  of  speed,  through  the 
incorporated  limits  of  any  city  or  town  in  this  State,  than  is 
permitted  by  the  city  or  town  ordinances  respecting  said  rail- 
road company,  said  railroad  company  so  violating  said  ordi- 
nances, either  by  themselves  or  agents,  as  aforesaid,  shall  be 
liable  to  each  individual  sustaining  damage  done  by  said 
train  or  engine,  to  the  full  extent  of  such  damage. 

Sec.  2.  Should  any  live  stock  be  killed  by  any  of  the  rail- 
road companies,  or  their  agents,  in  manner  set  forth  in  section 
one  of  this  act,  the  same  shall  be  presumed  to  have  been  done 
by  the  negligence  of  said  company  or  their  agents. 
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The  instruction  is  no  doubt  somewhat  open  to  the  objection 
made,  that  it  might  be  understood  by  the  jury  that  the  pre- 
sumption of  negligence,  where  the  killing  of  the  animal  took 
place  under  the  circumstances  stated,  was  conclusive,  and  not 
subject  to  be  rebutted  by  proof  of  the  actual  facts  to  the  con- 
trary. Still,  the  instruction  in  this  respect  was  given  in  the 
language  of  the  statute,  and  we  could  hardly  pronounce  to  be 
error  the  laying  down  the  law  in  the  words  of  the  law  itself. 

Had  defendant's  counsel  been  apprehensive  that  the  jury 
might  be  misled  by  the  instruction  as  to  the  character  of  the 
presumption,  he  might  have  asked,  on  his  part,  an  explana- 
tory instruction  to  the  effect  that  the  presumption  was  not  a 
conclusive  but  only  a  pyimafacie  one. 

And  such,  in  eifect,  may  be  considered  the  fourth  instruc- 
tion which  was  given  on  behalf  of  the  defendant,  as  follows  : 

"4.  That  if  the  jury  believe,  from  the  evidence,  that  the 
cow  was  on  the  railroad  track  at  the  time  of  the  injury,  as 
stated  by  the  witnesses,  then  she  was  wrongfully  there,  and 
if  they  believe,  from  the  evidence,  that  she  was  injured  with- 
out the  iault  of  the  defendant,  and  when  the  employees  in 
charge  of  the  train  were  using  proper  care  and  diligence  to 
avoid  the  injury,  that  then  they  will  find  a  verdict  for  the 
defendant." 

The  refused  instructions  which  were  asked  by  the  defend- 
ant were  manifestly  erroneous,  in  view  of  the  act  of  February 
16,  1865,  above  cited,  except  the  second  one  of  them,  and 
that  we  regard  as  substantially  embraced  in  the  fourth  in- 
struction which  was  given  for  the  defendant. 

Perceiving  no  sufficient  error  in  the  record  to  require  a 
reversal  of  the  judgment,  it  must  be  affirmed. 

Judgment  affii'med. 


118  The  People  ex  rel.  v.  C.  &  A.  R.  E.  Co.     [Jan.  T. 

Opinion  of  the  Court. 


The  People  ex  rel.  The  City  of  Bloomington, 


The  Chicago  and  Alton   Railroad  Company. 

1.  Railkoad — duty  to  furnish  convenient  crossings  at  highway  iiiterseo- 
tions.  In  the  absence  of  express  provision  in  its  charter  to  the  contrary, 
a  railway  company  is  under  obligation  to  leave  every  highway  that  it 
crosses  in  a  safe  condition  for  the  use  of  the  public;  and  where  this  duty 
was  imposed  by  the  original  charter  under  which  a  road  was  built,  the 
same  duty  will  rest  upon  any  company  who  may  afterwards  own  the  road» 
so  long  as  the  same  is  operated. 

2.  Same — change  in  'place  of  intersection.  Where  the  municipal  author, 
ities,  with  the  assent  of  a  railroad  company,  discontinued  a  road-crossing 
which  was  considered  dangerous,  and  substituted  another  a  short  distance 
from  the  old  one :  Held,  that  such  change  did  not  exonerate  the  company 
from  keeping  up  such  new  crossing. 

3.  Where  a  railroad  company  is  bound  to  keep  in  proper  condition  its 
intersections  with  highways  that  it  might  cross  in  the  construction  of  its 
road,  it  will  not  be  relieved  of  its  obligation  merely  because  of  a  slight 
deflection  of  a  highway  by  the  proper  authorities  so  as  to  change  the  pre- 
cise place  of  crossing. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  application  for  a  mandamus,  by  the  city  of 
Bloomington  against  the  Chicago  and  Alton  Railroad  Com- 
pany, to  compel  the  latter  to  construct  a  crossing  at  the  inter- 
.section  of  its  road  with  a  certain  public  street.  The  facts  of 
the  case  are  fully  stated  in  the  opinion  of  the  court. 

Mr.  Ira  J.  Bloomfield,  for  the  appellant. 

Messrs.  Williams  &  Burr,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

This  was  an  application  on  the  part  of  the  city  of  Bloom- 
ington, to  compel  the  Chicago  and  Alton  Railroad  Company 
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to  construct  a  crossing  at  the  intersection  of  their  road  and 
Front  street  in  said  city. 

It  appears  that,  long  prior  to  the  building  of  the  railway, 
a  public  road  led  from  Bloomington  to  Pekin,  which  was  known 
as  the  Pekin  road.  The  railway  crossed  this  road  at  grade  a 
short  distance  south  of  the  place  to  which  the  present  contro- 
versy relates.  It  was,  however,  a  dangerous  crossing,  and  in 
1862  it  was  decided,  with  the  concurrence  of  the  railway  com- 
pany, to  open  out  Front  street  until  it  should  intersect  with 
the  Pekin  road,  and  to  abandon  the  old  crossing  and  construct 
a  new  one  where  Front  street  would  cross  the  railroad.  At 
this  point  the  railroad  passed  through  a  cut,  and  the  crossing, 
being  a  bridge,  would  be  safe  alike  for  the  company  and  the 
public.  The  company  contributed  $100  and  transported  three 
car  loads  of  lumber  without  charges  for  freight,  and  the  city 
paid  $130  towards  the  bridge.  As  soon  as  it  was  completed, 
the  company  closed  the  old  crossing  by  a  fence,  which  it  has 
maintained  to  the  present  time,  and  the  travel  has  passed  over 
the  bridge  and  new  road,  which  are  now  a  part  of  Front 
street.  The  bridge  has  now  become  unsafe,  and  the  question 
presented  by  this  record  is,  whether  the  obligation  to  fur- 
nish a  safe  crossing  to  the  public  rests  upon  the  railway  com- 
pany or  the  city. 

It  is  a  well  settled  principle  of  the  common  law,  resting  upon 
the  most  obvious  considerations  of  justice,  that  any  person  or 
corporation  that  cuts  through  a  highway  for  the  benefit  of 
such  person  or  corporation,  must  furnish  to  the  public  a 
proper  crossing,  even  though  acting  under  a  license  from  the 
proper  authorities.  We  refer,  of  course,  to  cases  where  the 
legislative  power  has  not,  in  terms,  relieved  the  person  or 
company  that  interferes  with  a  highway,  from  the  necessity 
of  removing  any  obstructions  they  may  create.  In  the  absence 
of  such  an  express  provision,  it  is  palpable  that  a  railway  com- 
pany is  under  obligation  to  leave  every  highway  that  it  crosses 
in  a  safe  condition  for  the  use  of  the  public. 
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As  illustrating  the  common  law  rule,  we  refer  to  Queen  v. 
Inhabitants  of  Ely,  69  E.  C.  L.  843. 

But,  independently  of  the  duties  imposed  upon  this  re- 
spondent by  the  common  law,  the  charter  under  which  the 
road  was  constructed  expressly  required  it  to  restore  to  its 
previous  usefulness  any  highway  that  it  might  cross.  While 
the  charter  of  the  existing  company  is  silent  upon  this  point, 
yet,  as  it  was  created  for  the  purpose  of  purchasing  the  fran- 
chises of  the  pre-existing  companies  and  the  road  built  by 
them,  and  has  so  purchased,  it  must  be  held  to  have  assumed 
the  same  duties  towards  the  public  that  were  imposed  by  the 
preceding  charters. 

An  obligation  to  keep  up  a  crossing,  imposed  as  a  condition 
of  the  right  to  cross  a  highway,  must  be  regarded  as  necessa- 
rily attaching  to  whatever  person  or  corporation  may  be  the 
owner  of  the  road  as  long  as  the  right  is  exercised.  It  is  a 
continuing  condition  inseparable  from  the  enjoyment  of  the 
franchise. 

Counsel  for  respondent  do  not  deny  these  legal  principles, 
but  they  insist  that,  the  existing  road  having  been  laid  out  by 
the  township  after  the  railway  was  built,  the  respondent  is 
under  no  obligation  to  keep  up  the  crossing. 

It  is  urged  by  counsel  for  the  relator,  in  answer  to  this 
position,  that  the  new  crossing  was  established  by  the  com- 
mon consent  of  the  company  and  the  public,  as  a  substitute 
for  the  old  one,  and  the  same  obligations  rest  upon  the  com- 
panv  in  regard  to  the  existing  crossing  that  it  assumed  in  re- 
gard to  the  old  Pekin  road,  when  it  first  laid  its  track  across 
that  road.  The  evidence  in  the  record  compels  us  to  tlie  same 
conclusion. 

The  township  authorities  declined  to  act  in  regard  to  the 
extension  of  Front  street,  so  as  to  change  the  place  of  cross- 
ing the  railway,  until  the  assent  and  cooperation  of  the  com- 
pany were  secured.  It  was  for  its  interest  the  change  should 
be  made,  as  the  former  crossing  was  dangerous,  and  accidents 
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had  already  occurred.  As  the  city  should  increase  in  popu- 
lation these  accidents  would  increase  in  number,  thus  expos- 
ing the  railroad  company  to  frequent  litigation  and  heavy 
loss.  This  consideration  furnished  ample  motive  for  desiring 
a  change,  and  when  the  new  crossing  was  made,  the  old  one 
was  at  once  closed  by  the  company  against  the  public.  To 
secure  this  change,  the  company  had  been  willing  to  contribute 
freely  towards  the  expense.  Having  thus  secured  such  a 
change  in  the  place  of  crossing  as  it  desired,  it  can  not  be  per- 
mitted to  claim  that  it  has  also  accomplished  a  result  which 
could  not  have  been  in  the  contemplation  of  the  parties  at 
the  time,  and  relieved  itself  forever  of  a  liability  which  is 
admitted  to  have  existed  in  regard  to  the  old  crossing. 

It  is  not  necessary  to  discuss  the  question  whether  the  legis- 
lature could  authorize  the  city  of  Bloomington  to  require  the 
railway  company  to  construct  safe  crossings  at  the  intersection 
of  all  streets,  without  reference  to  the  question  Avhether  the 
streets  were  laid  out  before  or  after  the  construction  of  the 
railway. 

Although,  by  way  of  distinction,  we  have  spoken  of  the 
crossing  in  question  as  a  new  crossing,  it  is  in  fact  merely  the 
removal  of  an  old  crossing  to  a  new  place,  some  three  hun- 
dred feet  distant.  The  road  leading  out  of  Bloomington 
towards  Pekin  was  changed  from  an  oblique  to  a  straight 
course,  but  it  was  but  the  substitution  of  one  line  for  another, 
and  this  having  been  done  with  the  full  concurrence  of  the 
company,  the  new  crossing,  so  far  as  concerns  the  liability  of 
the  company,  stands  in  place  of  the  old. 

If  the  railway  company  was  bound  to  keep  in  proper  con- 
dition its  intersections  with  highways  that  it  might  cross  in 
the  process  of  construction,  it  is  apparent  that  it  would  not 
be  relieved  of  its  obligation  merely  because  of  a  slight  deflec- 
tion of  a  highway  by  the  proper  authorities,  so  as  to  change 
the  precise  place  of  crossing,  and  such  a  claim  becomes  the 
more  unreasonable  when  the  change  has  been  made  with  the 
full  concurrence  and  cooperation  of  the  company. 
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We  are  of  opinion  that  a  peremptory  mandamus  should  be 

awarded. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 

Mr.  Justice  Scott  took  no  part  in  this  decision. 


The  Chicago,   Burlington  and    Quincy    E-ailroad 

Company 

V. 

Laura  A.  Dickson  et  al. 

Misjoinder  op  parties — no  recovery  can  be  Jiad  by  husband  and  wif» 
for  personal  injury  to  the  latter.  Under  the  legislation  of  this  State  rela- 
ting to  married  women,  the  husband  and  wife  can  not  sue  for  and  recover 
damages  for  a  personal  injury  to  the  latter,  but  she  must  sue  alone. 

Appeai.  from  the  Circuit  Court  of  Fulton  county;  the 
Hon.  Chauncey  L.  Higbee,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Laura  A.  Dickson  and 
Uriah  W.  Dickson,  her  husband,  against  the  appellant,  for  so 
sounding  the  whistle  of  a  locomotive  engine  attached  to  a 
passenger  train,  nearing  Prairie  City,  McDonough  county, 
Illinois,  that  the  horses  driven  by  the  plaintiifs,  hitched  to  a 
buggy,  became  frightened  and  ran  away,  by  means  whereof, 
the  plaintiff  Laura  A.  Dickson  received  certain  personal  inju- 
ries. A  trial  was  had,  resulting  in  a  verdict  and  judgment  in 
favor  of  the  plaintiffs  for  $4000  damages.  The  defendant 
appealed. 
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Syllabus. 
Mr.  S.  Corning  Judd,  for  the  appellant. 
Messrs.  Shore  &  Gray,  for  the  appellees. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  and  a  recovery  had,  brought 
by  husband  and  wife,  for  personal  injury  to  the  wife  alone, 
caused  by  the  negligence  of  appellant's  agents  and  servants. 

This  court  has  settled  the  doctrine,  that,  under  the  legisla- 
tion of  this  State,  a  married  woman,  for  personal  injuries, 
must  sue  alone.  C.  B.  and  Q.  R.  R.  Co.  v.  Dunn,  52  111.  260; 
Hennies  et  al.  v.  Vogeland  wife,  QQ  111.  401  ;  and  in  regard  to  her 
personal  rights  growing  out  of  her  ownership  of  property, 
Emerson  v.  Qayton,  32  111.  493  ;  Hayner  et  al.  v.  Smith  et  ah 
63  111.  430.  And  a  majority  of  this  court  went  a  step  further, 
at  the  same  time,  in  holding  that  the  husband  was  not  re- 
sponsible for  the  torts  of  his  wife.  This  case  is  clearly  within 
the  principle  of  these  cases;  the  point  is  distinctly  made  by 
appellant,  and  it  must  be  decided  in  the  same  way. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  Stevenson 

V. 

John  Mathers. 

1.  Chancery — sworn  answer  as  evidence.  Where  an  answer  to  a  bill  in 
chancery  is  required  under  oath,  so  far  as  it  is  responsive  to  the  allega- 
tions of  the  bill,  it  becomes  evidence  for  the  defendant,  and  requires  the 
testimony  of  two  witnesses  to  overcome  it,  or  of  one  witness  and  corrobo- 
rating circumstances  equal  to  another. 

2.  A  party  can  not  file  a  bill,  call  for  and  receive  an  answer  under  oath^ 
and  evade  the  effect  of  the  answer  by  filing  what  is  called  an  amended 
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bill,  substantially  the  same  as  the  original,  dispensing  with  a  sworn 
answer,  and  receive  a  copy  of  the  previous  answer  without  oath.  To 
allow  this,  would  be  to  permit  him  to  do  indirectly  what  he  could  not  do 
directly. 

3.  Paktnership — payment  of  share  of  capital  stock  condition  to  right  to 
share  in  proceeds.  Where  the  articles  of  an  association,  formed  for  specu- 
lation in  real  estate,  required  the  ownership  of  $2000  of  the  capital  stock 
as  a  condition  to  membership,  it  seems  that  a  party  who  has  failed  to  pay 
in  such  amount  on  calls,  is  not  entitled  to  maintain  a  bill  for  an  account 
of  profits  and  for  partition  of  lands  unsold,  especially  when  he  owes  the 
•company  more  than  the  amount  of  calls  paid  in  by  him. 

4.  Sale  of  land — vendor  must  perform  his  agreement  to  discharge  incum- 
brances. Where  the  complainant,  having  title  with  another  to  a  farm, 
subject  to  a  heavy  incumbrance  for  purchase  money,  with  such  other 
party  sold  the  same  to  a  land  company  for  the  sum  it  cost  them,  the  ven- 
dors agreeing  to  discharge  the  incumbrance,  and  being  unable  to  do  so  the 
complainant  agreed  with  the  company  to  pay  $1278  which  he  owed  the 
company  on  calls  of  stock,  in  a  few  days,  and  to  discharge  the  balance  of 
the  incumbrance,  except  $5000  thereof,  which  the  company  were  to  assume, 
and  the  company  accepted  a  deed  under  the  mistaken  belief  that  he  had. 
paid  said  sum  of  $1278  on  the  incumbrance,  and  paid  him  and  the  other 
owner  $1394.80  on  the  land,  and  the  land  was  afterwards  sold  under  the  in- 
cumbrance and  passed  redemption:  Held^  that  the  complainant  having 
failed  to  discharge  the  incumbrance,  except  as  to  $5000,  could  not  enforce 
the  contract  against  the  company ;  that  the  acceptance  of  the  deed  under  a 
misapprehension  of  fact  could  not  bind  the  company  to  complete  the  con- 
tract; and  that  it  was  not  bound  to  apply  the  moneys  due  the  complain- 
ant and  the  other  owner  in  discharge  of  the  incumbrance  or  in  redemp- 
tion from  the  sale  thereunder. 

5.  Parties  ln  chancery — enforcing  sale  of  land  ly  vend,or.  Where  the 
complainant  seeks  bj'-  bill  in  chancery  to  enforce  payment  of  the  pur- 
chase money  of  land  sold  by  him  and  another,  and  such  other  vendor  is 
dead,  the  representatives  of  such  deceased  vendor  are  necessary  parties, 
as  they  are  equally  interested  in  the  transaction. 

6.  Same — defendants — members  of  association.  In  a  bill  by  a  member  of 
an  association  formed  for  speculating  in  real  estate,  to  recover  for  land 
sold  the  company  and  conveyed  to  a  trustee  of  the  company,  and  for  an 
account,  and  partition  of  the  lands  unsold  remaining  in  the  name  of  the 
trustee,  the  several  other  members  of  the  company  are  necessary  parties 
defendant. 

7.  Agency.  A  trustee  or  agent  of  a  voluntary  association  for  specula- 
ting in  lands,  in  whose  name  the  titles  are  taken  for  convenience,  can  not 
be  held  individually  liable  whilst  acting  for  the  company  within  the 
«cope  of  his  authority,  his  acts,  in  that  respect,  being  theirs  and  not  his 
individually. 
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Writ  of  Error  to  the  Circuit  Court  of  Douglas  county; 
the  Hon.  James  Steele,  Judge,  presiding. 

Messrs.  Henry,  Rred  &  Pennell,  for  the  plaintiff  in. 
error. 

Mr.  William  Thomas,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  filed  by  plaintiff  in  error,  and 
Thomas  J.  Buntain,  in  the  Douglas  circuit  court,  against  de- 
fendant in  error,  for  the  purpose  of  obtaining  a  settlement  of 
partnership  accounts,  and  a  partition  of  certain  real  estate.  An 
amended  bill  was  filed  on  the  5th  of  August,  1857,  in  which 
complainant  Stevenson  alleges,  that  he  and  some  sixteen 
other  persons  entered  into  articles  of  association  and  formed 
a  partnership  in  buying  and  selling  real  estate,  under  the  firm 
name  of  the  "Central  Illinois  Land  Company."  It  was  pro- 
vided that  there  should  be  no  more  than  twenty  members  of 
the  company,  with  a  capital  of  not  more  than  forty  thousand 
dollars,  divided  into  shares  of  $1000  each  ;  and  the  owner- 
ship of  two  shares  should  constitute  the  holder  a  member. 

That  lands  were  purchased,  for  which  large  sums  were  to 
be  paid  at  different  times.  The  lands  were  to  be  conveyed  to 
Benjamin  Newman,  who  was  appointed  trustee  to  buy  and 
sell  lands  for  the  company;  that  he  purchased  a  large  quan- 
tity of  lands:  that  on  the  23d  day  of  December,  1857,  com- 
plainant Stevenson  and  G.  Y.  Shirley  agreed  to  sell  to  the  com- 
pany, and  convey  to  Xewman,  several  tracts  of  land  they  had 
purchased  of  one  Thomas  J.  Buntain,  and  had  executed  a 
mortgage  thereon  to  secure  the  payment  of  the  purchase 
money  ;  that  Newman,  as  the  agent  of  the  company,  agreed  to 
pay  the  purchase  money  and  they  were  to  convey  to  him;  and, 
in  pursuance  to  the  agreement,  the  land  company  paid  thereon 
the  sum  of  $1433,  when  the  vendors  executed  the  deed  to 
Newman,  and  that  he  and  the  company  knew  of  the  mortgage- 
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on  the  land  ;  and  it  was  expressly  agreed  that  Newman  should 
apply  for  and  obtain  an  extension  of  time  and  pay  the  mort- 
gage. 

It  is  alleged,  that  the  land  purchased  of  Buntain  and  sold 
to  the  company  was  improved  and  cultivated,  and  Newman 
leased  it  at  a  rental  of  $400,  annually,  for  a  long  space  of  time ; 
that  Stevenson  paid  on  that  purchase,  for  the  benefit  of 
the  company,  $2646.17  of  his  own  means,  which  he  claims 
should  be  applied  to  pay  the  balance  due  on  his  stock,  and 
the  balance  should  be  paid  him  on  stating  the  account  and 
partition  of  the  lands. 

It  is  also  alleged,  that  in  1858,  Buntain  filed  a  bill  and 
foreclosed  the  mortgage  on  the  lands,  which  were  sold  for 
the  aggregate  sum  of  $4880,  and  purchased  by  the  bank  of 
the  State  of  Indiana,  and  no  redemption  having  been  made 
a  deed  was  executed  by  the  master;  that  complainant  and 
Shirley  were  prevented  from  redeeming  by  the  failure  of  the 
land  company  to  pay  them  the  money  on  the  purchase;  that 
the  purchase  money  was  never  paid  by  the  company  or  New- 
man, but  it  is  still  due ;  that  they  should  have  redeemed,  but 
never  did;  that  Newman  remained  in  possession  until  the 
deed  was  made  by  the  master  to  the  purchaser. 

That  afterward,  defendant  in  error  became  the  trustee,  and 
he  could  have  redeemed ;  that  in  September,  1858,  Buntain 
recovered  a  judgment  against  complainant  and  Shirley  for 
$7943.20,  the  balance  of  the  purchase  money,  and  a  tract  of 
land  was  sold  to  one  AYarren  for  three  hundred  dollars  there- 
under, and  no  redemption  was  had,  and  the  sheriff  executed 
a  deed  therefor;  aud  the  company  applied  to  Warren  for,  and 
obtained  an  extension  of  time  to  redeem  the  same  until  the 
time  when  the  last  payment  to  Shirley  and  complainant  fell 
due,  but  the  company  failed  to  redeem  ;  that  Shirley  and  com- 
plainant had  no  property  subject  to  levy  and  sale  on  execu- 
tion ;  that  Newman,  as  trustee,  conveyed  the  lands  owned  by  the 
•company   to    the    members    thereof,  in    October,    1858;  that 
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Crane  and  Vance  released  their  interest  therein  to  the  com- 
pany, and  Jesse  Newman  conveyed  his  interest  in  the  capital 
stock  of  the  company  to  Matt  Stacey ;  that  ©n  the  1st  of  Jan- 
uary, 1859,  all,  or  at  least  a  large  portion  of  the  members 
of  the  company,  conveyed  to  defendant  in  error,  as  trustee. 

Complainant  claims  that  he  was  entitled  to  two  shares  in 
the  company,  and  two  undivided  twentieths  of  the  lands,  and 
that  when  Newman  conveyed  to  the  members  of  the  company, 
complainant's  name  should  have  been  inserted  as  a  grantee, 
but  it  was  omitted;  that  defendant  in  error  had  reconveyed 
a  portion  of  the  lands  for  a  nominal  consideration ;  that  de- 
fendant in  error  conveyed  one  tract  of  land  to  Keys,  for 
less  than  its  value,  and  Keys  soon  after  reconveyed  it  to 
him,  and  he  had  laid  it  off  in  town  lots.  These  conveyances 
are  charged  to  be  fraudulent;  that  had  the  capital  stock  been 
paid  out  for  the  lands  purchased,  it  would  have  been  more 
than  sufficient  to  have  paid  all  of  the  purchase  monev  on 
them,  but,  by  a  failure  of  some  of  the  members  to  pay  their 
stock,  some  of  the  land  had  to  be  sacrificed. 

Complainant  alleges  that  he  had  paid  to  the  company  a  suf- 
ficient sum  to  pay  for  his  shares  of  stock ;  that  there  is  still 
a  large  number  of  town  lots  unsold,  and  other  real  estate 
remaining  unsold  of  the  company.  The  bill  prays  that  Math- 
ers be  made  a  party  defendant;  that  he  make  discovery  and 
account,  and  that  a  partition  be  made  of  the  lands,  and  com- 
plainant's interest  therein  be  set  off'  to  him,  and  for  his  share 
of  moneys  belonging  to  the  company.  The  amended  bill 
expressly  waives  an  answer  under  oath,  whilst  the  original 
bill  called  for  and  the  answer  was  under  oath. 

Defendant  filed  an  answer  to  the  amended  bill  and  swore  to 
it,  notwithstanding  the  oath  was  waived  by  the  bill.  It  admits 
the  formation  of  the  land  company  and  all  of  the  purchases, 
except  that  from  Buntain,  substantially  as  charged.  He  states 
that  complainant  and  Shirley  applied  to  Newman,  the  trustee, 
to  purchase  of  them  the  Buntain  tract,  and  the   matter  was 
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referred  to  the  company,  when  a  resolution  was  adopted,  author- 
izing him  to  purchase,  at  the  price  they  had  agreed  to  pay, 
upon  the  longest^  time  that  could  be  procured,  but  no  por- 
tion should  be  paid  before  the  17th  of  September,  1858.  This 
resolution  was  adopted  on  the  17th  day  of  December,  1857; 
that  Newman  purchased,  and  agreed  to  pay  not  more  than 
$2500  by  the  17th  of  September,  1858,  and  the  balance  by 
the  1st  of  January,  1860.  No  deeds  or  notes  were  taken  at 
the  time;  but  it  is  denied  that  the  company  made  any  con- 
tract, whatever,  with  Buntain,  or  agreed  to  pay  him  any  sum 
of  money ;  that  whilst  the  company  were  to  pay  complainant 
and  Shirley  the  same  they  were  to  pay  Buntain,  still  the  times 
of  payment  were  different. 

It  is  further  insisted,  that  the  purchase  money  was  due 
from  complainant  and  Shirley  to  Buntain,  and  that  they  agreed 
on  the  payment  of  $2500,  to  convey  the  land  to  the  company 
by  deed,  free  from  all  incumbrances,  which  they  were  unable  to 
do,  as  it  was  mortgaged  to  Buntain.  He  denies  that  they 
purchased  the  land  in  trust  for  the  company,  but  insists  the 
purchase  was  made  without  their  consent,  and  long  before  it 
was  organized;  that  complainant,  in  December,  1858,  con- 
veyed the  land  to  the  company.  He  alleges,  that  after  Bun- 
tain recovered  his  judgment  against  complainant  and  Shirley, 
he  notified  them  that  the  company  would  not  pay  them  unless 
thev  removed  the  incumbrance,  and  if  sold,  the  last  pay- 
ment would  not  fall  due  until  the  time  for  a  redemption 
expired,  and  defendant  proposed  if  complainant  and  Shirley 
would  pay  their  call,  on  stock,  that  the  company  would  pay 
$2500  on  their  indebtedness  to  Buntain,  to  which  they  agreed,, 
but  complainant  did  not,  and  could  not,  make  such  payment, 
and  defendant  declined  to  pay  Buntain.  He  says  the  call  due 
from  complainant  was  $1278.99;  that  afterwards,  on  the  im- 
portunities of  complainant,  and  upon  his  solemn  promise  that 
in  a  few  days  he  would  pay  his  calls  and  other  indebtedness 
amounting  to  $1278,  and  apply  the  same  on  the  judgment  in 
favor  of   Buntain,  and   would   pay  off  all    of  the  judgment 
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except  $5000  thereof,  which  had  been  assigned  to  the  Indiana 
Bank,  and  that  he  and  Shirley  woidd  execute  a  deed  to  the 
company  for  the  Buntain  farm  free  from  all  incumbrance, 
defendant  agreed  to  assume  the  bank  claim,  and  upon  the 
performance  of  their  agreement  he  would  accept  a  deed,  which 
he  afterwards  did,  under  the  belief  that  the  $1278.99  had 
been  paid  on  the  judgment;  that  he  had  previously  paid  to 
complainant  and  Shirley  $1894.80.  He  alleges  that  they  had 
failed  to  comply  with  their  promises,  and  failed  to  keep  and 
perform  the  condition  upon  which  the  deed  was  received  and 
upon  which  the  $1394.80  was  paid  them. 

Defendant  denies  that  the  company  applied  to  Warren  for 
an  extension  of  time  to  redeem  a  tract  of  land  as  alleged  in 
the  bill.  He  denies  that  the  company  received  enough  of 
rents  to  pay  taxes  and  repairs. 

In  regard  to  the  purchase  of  this  land  called  the  Buntain 
farm,  the  allegations  of  the  original  bill  contained,  substan- 
tially, the  same  allegations  as  those  in  the  amended  bill; 
and  the  answer  of  defendant  in  error  is  almost  identical  in 
regard  to  this  transaction  to  both  bills.  The  first  answer  was 
called  for  under  oath  and  was  so  made,  and  so  far  as  it  was 
responsive  to  the  allegations  of  the  bill,  it  became  evidence, 
and  required  the  testimony  of  two  witnesses  to  overcome  it, 
or  of  one  witness  and  corroborating  circumstances  equal  to 
another.  This  portion  of  the  answer  was  responsive  to  the 
original  bill.  It  was  in  reference  to  the  terms  and  conditions 
of  the  purchase,  and  the  version  there  given  by  defendant  in 
error  is  not  overcome  by  the  evidence  of  two  witnesses  or  its 
equivalent.  He,  in  his  answer,  states,  that  the  company  did 
not  purchase  of  Buntain,  nor  did  they  agree  to  pay  him  ;  and 
this  is  not  disproved. 

Again,  he  alleges  that  the  time  for  the  payments  to  be 
made  by  the  company  were  of  a  later  date  than  the  payments 
to  be  made  by  complainant  and  Shirley.  This  is  not  dis- 
proved.    He   also   states,  that  the   condition   upon  which  he 

was  to  pay  the   $1394.80  was,  that   plaintiff  in  error   should 
9 — 67th  III. 
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pay  $1278.99  on  the  judgment  and  satisfy  all  of  it  but  $5000, 
which  had  been  assigned  to  the  bank;  that  he  made  the  pay- 
m-ent,  and  subsequently  received  the  deed  under  the  convic- 
tion that  plaintiff  in  error  had  paid  the  $1278.99  on  the 
judgment  when  he  had  not  so  done.  This  is  not  disproved. 
When  they  sold  and  agreed  to  convey  the  land  free  from  in- 
cumbrances, it  was  their  duty  to  do  so  before  thev  could 
compel  the  company  to  carry  out  their  contract.  When  they 
sold  and  prolonged  the  time  of  payment  beyond  the  time 
when  their  payments  fell  due,  they  must  have  sold  with  the 
expectation  of  removing  the  incumbrances  with  means  de- 
rived from  other  sources  than  from  the  company.  It  did  not 
become  their  duty  to  pay  off  the  incumbrances  with  the 
means  they  had  agreed  to  pay  complainant  and  Shirley, 
especially  as  the  money  was  not  then  due. 

When  the  new  arrangement  was  made,  its  performance  by 
the  company  depended  upon  the  condition  that  complainant 
and  Shirley  would  pay  the  $1278.99  on  the  judgment  and 
satisfy  all  of  it  but  the  $5000  assigned  the  bank,  and  it  is 
not  pretended  that  such  payments  were  ever  made;  nor  does 
the  fact  that  defendant  in  error  received  the  deed  under  a 
mistake,  and  with  their  covenants,  change  the  rights  of  the 
parties.  The  purchase  was  not  made  by  them  of  Buntain 
for  the  use  of  the  company,  and  they  failed  to  comply  with 
the  condition  upon  which  the  company  agreed  to  pay  the 
balance  of  the  judgment. 

But  it  might  be  insisted,  that  as,  by  the  amended  bill,  the 
■oath  of  defendant  was  expressly  waived,  the  rule  applied  as 
to  proof  under  sworn  answers  should  not  apply.  The  trial 
was,  of  course,  under  the  bill,  amended  bill,  answers  and 
proofs  in  the  case.  A  party  can  not  file  a  bill,  call  for  and 
receive  an  answer  under  oath,  and  evade  the  effect  of  the 
answer  by  filing  what  is  called  an  amended  bill,  substantially 
the  same  as  the  original,  dispensing  with  a  sworn  answer,  and 
receive  a  copy  of  the  previous  answer  without  the  jurat.  To 
do  so  would  violate  a  maxim  of  the  law  that  that  which  can 
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not  be  done  directly  is  prohibited  from  being  done  by  indi- 
rection. It  would  be  a  sheer  evasion  to  permit  it  to  be  done. 
See  Wylder  v.  Crane,  o3  111.  490;    Hill  Ch.  Prac.  170. 

The  first  answer  denies  the  case  made  by  the  bill,  and  it  has 
not  been  overcome  by  evidence.  If  plaintiff  in  error  relies 
upon  collecting  the  money  that  was  to  be  paid  to  him  and 
Shirley,  then  the  representatives  of  Shirley  should  have  been 
made  parties,  as  they  were  equally  interested  in  the  transac- 
tion. But  we  have  seen  that  the  condition  upon  which  the 
money  was  to  be  paid  them  was  never  performed,  and  hence 
he  nor  they  can  claim  it  of  defendant  in  error.  They  did  not 
perform  their  contract,  and  therefore  no  one  is  liable  to  pay 
them  the  purchase  money;  but,  even  had  a  cause  of  action 
been  shown,  the  bill  would  have  been  defective  for  want  of 
parties  defendant.  All  that  defendant  in  error  did  was  as 
agent  and  trustee  for  the  company,  and  had  there  been  a  lia- 
bility shown  it  would  have  been  against  the  members  who 
composed  the  company,  and  they  would  have  been  required 
to  contribute  to  make  up  the  fund  to  meet  the  liability.  The 
trustee  and  agent  could  not  be  held  individually  responsible 
whilst  acting  for  the  company  and  within  the  scope  of  his 
authority.     Such  acts  were  theirs  and  not  his   individually. 

Plaintiff  in  error  has  failed  to  show  that  the  company  owed 
him  anything,  but  on  the  contrary  he  was  indebted  to  the 
company  over  and  above  the  amount  he  paid  on  stock.  If 
the  evidence  of  the  trustees  is  to  be  credited,  then  plaintiff  in 
error  is  liable  to  the  company  for  the  money  he  obtained  by 
sale  of  their  notes  given  for  the  purchase  of  the  Sanford 
land.  They  say  it  was  purchased  of  plaintiff  in  error  on  the 
assurance  that  it  was  free  from  incumbrance,  when  it  was 
largely  burthened  with  liens,  so  much  so  that  it  was  useless 
to  discharge  them,  and  that  he  sold  the  notes  before  maturity 
and  the  company  were  compelled  to  pay  them.  If  this  is 
true,  and  it  seems  to  be  uncontradicted,  then  he  would  be 
required  to  account  for  the  money  thus  received. 
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A  full  and  careful  consideration  of  the  evidence  in  the  case 
entirely  fails  to  show  that  the  plaintiff  in  error  has  any 
right  to  relief;  and  the  court  below  decided  properly  in  dis- 
missing the  bill,  and  the  decree  must  be  affirmed. 

Decree  affirmed. 


James  Paxton 

V. 

George  W.  Boyer. 

1.  Trespass  for  assatilt  and  battery — where  trespass  was  committed 
on  innocent  party  u?ider  belief  that  it  was  necessary  to  self-defense.  Where  a 
person  is  assaulted  and  felled  to  the  floor  by  violence,  and'  in  the  diffi- 
culty strikes  an  innocent  party  without  malice  and  under  circumstances 
which  would  have  led  a  reasonable  man  to  believe  it  was  necessary  to  his 
proper  self-defense,  he  will  not  be  liable,  either  civilly  or  criminally,  for 
the  injury  so  inflicted  by  him  upon  such  unoQ'ending  party. 

2.  Same — burden  of  proof.  A  person  is  not  liable  for  an  unintentional 
injury  resulting  from  a  lawful  act,  such  as  exercising  his  right  of  self- 
defense  when  attacked,  where  neither  negligence  nor  folly  is  imputable  to 
him,  and  the  burden  of  proving  the  negligence  or  folly,  when  the  act  is 
lawful,  is  upon  the  plaintifl:'. 

3.  Same — proof  to  sustain  action.  The  rule  is  well  established  that,  in 
an  action  for  assault  and  battery,  the  plaintifl"  must  be  prepared  with  evi- 
dence to  show,  either  that  the  intention  was  unlawful,  or  that  the  defend- 
ant was  in  fault. 

4.  Same — when  the  intent  becomes  material.  The  motive,  intent  or  de- 
sign of  the  wrongdoer  towards  the  plaintiff  is  not  the  criterion  as  to  the 
form  of  the  remedy,  for,  where  the  act  occasioning  the  injury  is  unlawful, 
the  intent  of  the  wrongdoer  is  immaterial;  but  where  the  party  inflicting 
the  injury  is  no  wrongdoer,  but  is  exercising  a  right  or  doing  a  lawful 
act,  and  injury  results  to  another,  then  the  intent  becomes  material,  as  also- 
the  question  of  reasonable  care. 
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5.  Same — eff'ect  of  special  verdict.  In  an  action  of  trespass  for  an  assault 
and  battery,  the  jury  found  the  defendant  guilty,  and  assessed  the  plain- 
tiff's damages  at  f  450,  and  further  found  in  their  verdict  that,  from  the 
evidence,  the  blow  complained  of  was  struck  by  the  defendant  without 
malice  and  under  circumstances  which  would  have  led  a  reasonable  man 
to  believe  it  was  necessary  to  his  proper  self-defense:  Held,  that  the  de- 
fendant was  entitled  to  a  judgment  in  his  favor  on  the  special  verdict. 

Appeal  from  the  Circuit  Court  of  Edgar  county ;  the  Hon. 
James  Steele,  Judge,  presiding. 

This  was  an  action  of  trespass,  brought  by  George  W. 
Boyer  against  James  Paxton,  for  an  assault  and  battery  com- 
mitted upon  his  person  by  the  defendant. 

The  declaration  was  in  the  usual  form.  The  defendant 
pleaded  the  general  issue,  with  which  was  filed  a  stipulation 
that  all  matters  might  be  given  in  evidence  that  could  be 
specially  pleaded.  A  trial  was  had,  and  the  jury  returned 
the  following  verdict: 

"We,  the  jury,  find  the  defendant  guilty,  and  assess  the 
plaintiff's  damages  at  $450.  We,  the  jury,  find,  from  the 
evidence,  that  the  blow  complained  of  was  struck  by  the  de-- 
fendant  without  malice,  and  under  circumstances  which  would 
have  led  a  reasonable  man  to  believe  it  was  necessary  to  his 
proper  self-defense." 

It  appeared  that  the  plaintiff's  brother  and  defendant,  at 
the  time  of  the  infliction  of  the  injury,  had  a  difficulty,  and 
that  defendant  was  knocked  down  on  the  floor.  On  rising, 
he  struck  the  plaintiff  with  a  knife,  inflicting  a  wound  in  his 
arm.  The  defendant  testified  that  he  thought  it  was  the 
brother  who  had  knocked  him  down,  and  that  the  plaintiff 
had  hold  of  him  when  he  got  up. 

Mr.  E,.  N.  Bishop,  for  the  appellant. 

Mr.  James  A.  Eads,  for  the  appellee. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  action  of  trespass  assault  and  battery,  and  ver- 
dict for  the  plaintiff"  for  four  hundred  and  fifty  dollars  dam- 
ages. The  jury  further  found  this  special  verdict:  That, 
from  the  evidence,  the  blow  complained  of  was  struck  by  the 
defendant  without  malice,  and  under  circumstances  which 
would  have  led  a  reasonable  man  to  believe  it  was  necessary 
to  his  proper  self-defense.  This  verdict  was  found  under  the 
instruction  of  the  court,  that  the  jury  might,  in  addition  to 
a  general  verdict,  find  a  special  verdict  embracing  this  prop- 
osition, or  its  converse,  as  permitted  by  the  act  of  February 
22,  1872,  section  51. 

The  testimony  shows  the  trespass  was  committed  by  the 
defendant  against  an  unoffending  party — against  one  who  had 
given  no  cause  or  provocation  of  any  kind. 

The  defendant  asked  this  instruction,  which  was  refused  : 

"The  defendant  can  not  be  found  guilty,  in  an  action  of 
this  kind,  unless,  in  inflicting  the  injury  complained  of,  he 
has  been  guilty  of  some  wrong,  evil  intent  or  want  of  care; 
and  if  you  find,  from  the  evidence,  he  struck  the  blow  with- 
out any  fault,  you  will  find  for  the  defendant." 

On  coming  in  of  the  verdict,  the  defendant  moved  for 
judgment  on  the  special  verdict,  which  the  court  denied. 
This  is  the  first  point  made  by  appellant.  He  insists  judg- 
ment should  have  been  rendered  for  tlie  defendant  upon  the 
special  verdict,  as  that  ignores  malice  and  unlawful  intent, 
and  finds  that  the  act  was  done  under  circumstances  which 
would  have  led  a  reasonable  man  to  believe  it  was  necessary 
to  his  proper  self-defense. 

Appellant's  theory  is,  that  he  mistook  plaintiff  for  his 
brother,  with  whom  he  was  in  conflict,  and  who  had  felled  him 
to  the  floor  by  violence. 

The  court,  for  the  plaintiff,  instructed  the  jury  that  it  was 
jao  defense,  so  far  as  actual  damages  are  concerned,  that  the 
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defendant  had  been  violently  assaulted  by  persons  other  than 
the  plaintiff,  or  was  then  being  assaulted  by  such  other  per- 
sons, or  that  he  may  have  honestly  believed  he  was  striking 
Peter  Boyer  when  he  struck  the  plaintiff,  or  that  he  may  have 
honestly  believed  it  was  necessary  for  his  self-defense  to 
assault  the  plaintiff,  if  the  jury  find,  from  the  evidence,  that 
the  plaintiff  was  not  a  party  to  such  assault  upon  the  defend- 
ant ;such  evidence  of  mistake  of  facts,  or  good  intentions  on 
the  part  of  the  defendant,  can  only  be  considered  in  this  case 
by  the  j^ry  as  a  defense  against  the  infliction  by  the  jury  of 
vindictive  damages,  and  not  as  a  defense  against  such  actual 
damages  as  the  evidence  may  show  the  plaintiff  has  suffered 
from  such  assault,  or  as  naturally  resulted  from  such  assault. 

These  instructions  involve  the  merits  of  this  controversy. 

Appellant  relies,  in  support  of  his  theory,  upon  Morris  v. 
Piatt,  32  Conn.  75,  and  Brown  v.  Kendall,  6  Gushing,  292. 
These  cases  are  fully  discussed,  and  sustain  appellant.  The 
facts  in  both  cases  are  similar  to  those  in  this  case,  and  were 
actions  of  assault  and  battery.  The  principle  is  announced 
in  those  cases,  that  a  person  is  not  liable  for  an  unintentional 
injury  resulting  from  a  lawful  act,  where  neither  negligence 
nor  folly  is  imputable  to  him  who  does  the  act,  and  that  the 
burden  of  proving  the  negligence  or  folly,  where  the  act  is 
lawful,  is  upon  the  plaintiff. 

This  cause  was  tried  on  the  general  issue*  with  leave  to 
give  all  matters  in  evidence  which  could  be  specially  pleaded. 
That  the  plea  of  self-defense  could  have  been  pleaded  is  not 
questioned;  in  fact,  the  plaintiff,  in  his  second  instruction,  so 
put  it  to  the  jury,  and  they,  by  their  special  finding,  have 
said  the  act  was  done  in  necessary  self-defense,  or  under  cir- 
cumstances which  would  have  led  a  reasonable  man  to  believe 
it  was  necessary  to  his  proper  self-defense.  This  finding  was 
not  excepted  to  by  the  plaintiff,  nor  did  he  object  that  the 
jury  should  be  instructed  on  that  point.  It,  therefore,  stands 
as  the  verdict  of  the  jury,  that  there  was  no  malice  in  the  act, 
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and  that  it  was  done  in  necessary  self-defense.  This  brings 
the  case  within  those  relied  on  by  appellant,  supra. 

Can  it  be  a  question  that,  for  an  act  done  under  such  cir- 
cumstances, the  party  doing  the  act  is  liable  either  eiviliter  or 
criminaliterf  The  rule  is  well  established  that,  in  an  action 
of  assault  and  battery,  the  plaintiff  must  be  prepared  with 
evidence  to  show,  either  that  the  intention  was  unlawful,  or 
that  the  defendant  was  in  fault.     2  Greenleaf  on  Ev.  sec.  85. 

The  jury,  by  their  special  finding,  have  ignored  the  unlaw- 
ful intention,  and  have  said  the  defendant  was  not  in  fault. 
On  what  principle,  then,  can  he  be  made  chargeable?  If  a 
person,  doing  a  lawful  act  in  a  lawful  manner,  with  all  due 
care  and  circumspection,  happens  to  kill  another,  without  any 
intention  of  doing  so,  he  is  not  liable  criminally.  How,  then, 
can  it  be  said  he  shall  be  responsible  in  a  civil  case,  when,  in 
doing  a  lawful  act  with  due  care,  and  an  injury  happens,  he 
shall  be  deemed  in  fault,  and  mulcted  in  damages? 

It  is  said  by  appellee  the  rule  is  different  in  civil  cases; 
that  the  motive,  (quoting  from  Chitty,)  intent  or  design  of  the 
wrongdoer  towards  the  plaintiff  is  not  the  criterion  as  to  the 
form  of  the  remedy,  for  when  the  act  occasioning  the  injury 
is  unlawful,  the  intent  of  the  wrongdoer  is  immaterial;  but 
appellant  here  is  no  wrongdoer,  as  the  jury  have  said  by  the 
special  verdict. 

We  do  not  deny  the  principle  contended  for  by  appellee, 
that,  where  a  tort  is  done,  intention  is  no  element  to  be  con- 
sidered. The  special  verdict  out  of  the  way,  we  should  not 
have  much  difficulty  in  coming  to  the  conclusion  appellee's 
counsel  have  reached,  but,  with  that  at  the  threshhold  of  the 
case,  we  are  unable  to  see  the  force  of  them. 

The  authority  cited  from  2  Greenleaf  Ev.  sec.  94,  by  appel- 
lee, keeping  the  special  verdict  all  the  time  in  view,  is  deci- 
sive of  the  question.  It  finds,  substantially,  appellant  "free 
from  fault,"  and  therefore  not  responsible. 

The  special  finding  must  override  the  general  verdict,  be- 
cause both  can  not  stand,  there  being  such  an  irreconcilable 
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antagonism,  and  this  is  the  provision  of  section  51,  supra. 
It  may  be  answered  to  the  argument  of  appellee,  that  he  was 
assaulted  while  in  the  enjoyment  of  a  legal  right  which  he 
had  not  forfeited  by  any  act  of  his;  that  the  jury  have  found 
the  act  done  by  appellant  was  done  in  the  exercise  of  his  legal 
right,  without  any  design  to  injure  appellee. 

We  have  thoug-ht  much  on  this  case,  and  are  constrained  to 
hold,  on  the  authority  of  Morris  v.  Piatt,  and  Brown  v.  Ken- 
dall, supra,  a,nd  on  principle,  that  judgment  should  have  been 
pronounced  for  the  defendant  on  the  special  verdict,  for  that 
justified  him.  This  renders  it  unnecessary  to  consider  any 
other  question  made  on  the  record. 

The  judgment  must  be  reversed,  and  the  cause  remanded, 
with  directions  to  enter  judgment  for  the  defendant  on  the 
special  verdict. 

Judgment  reversed. 


The  United  States  Express  Company 

V. 

James  Haines. 

1.  Express  coatpany — limitation  of  liability.  Where  a  party  forward- 
ing a  money  package  to  Austin,  in  Nevada,  took  a  receipt  from  an  express 
company  in  this  State,  which  stated  that  the  company  undertook  to  for- 
ward the  package  "  to  the  nearest  point  of  destination  reached  by  this 
company,"  and  tlie  company  carried  the  same  safely  to  Atchison,  the 
nearest  point  to  Austin  reached  by  its  line,  and  from  there  forwarded  the 
same  by  the  Overland  Stage  Company,  through  whose  delay  it  did  not 
reach  its  destination  until  after  the  consignee  had  left,  and  heavy  charges 
were  made  for  its  return:  Held,  that  if  the  consignor  assented  to  the  lim- 
itation of  the  company's  liability  as  stated  in  the  receipt,  it  became  his 
contract  as  fully  as  if  he  had  signed  it,  and  he  was  bound  by  its  terms, 
and  could  not  hold  the  express  company  liable  for  the  acts  of  the  stage 
company. 
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2.  "Where  the  consignor  was  expressly  told,  before  he  sent  the  money, 
that  the  company's  lines  extended  no  farther  than  Atchison,  and  at  that 
point  it  would  be  delivered  to  the  stage  company  to  be  forwarded,  this 
was  enough  to  have  put  him  upon  inquiry  as  to  the  extent  of  the  express 
company's  undertaking,  and  if  he  did  not  in  fact  read  the  contract,  he 
was  guil-ty  of  inexcusable  negligence. 

3.  Same — measure  of  damages  for  delay.  "Where  money  is  expressed 
and  fails  to  reach  its  destination  until  after  the  consignee  has  left  such 
place,  and  the  money  is  returned  to  the  consignor,  in  the  absence  of  proof 
of  special  damages,  the  consignor  can  only  recover  as  damages  the  inter- 
est on  the  money  from  the  time  it  should  have  reached  its  destination  to 
the  time  of  its  return  to  him. 

4.  Same — lien  for  charges  and  advances.  Where  an  express  company 
received  a  package  of  money  to  be  carried  to  the  terminus  of  its  line,  and 
from  thence  to  be  forwarded  by  another  company,  through  whose  delay 
it  did  not  reach  its  destination  until  the  consignee  had  left,  and  the  con- 
signor ordered  its  return,  and  the  express  company  advanced  the  charges 
of  the  other  company,  it  was  held  that  the  express  company  had  a  lien  on 
the  package  after  its  return  for  its  reasonable  charges  and  advances  made. 

Appral  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  action  of  replevin,  by  James  Haines,  against  the 
United  States  Express  Company,  to  recover  a  package  of 
money  containing  $800  in  currency,  which  the  plaintiff  had 
expressed  to  his  brother  in  Austin,  Nevada.  The  brother 
having  left  Nevada  and  returned  to  this  State  without  receiv- 
ing the  money,  the  plaintiff  requested  and  ordered  the  defend- 
ant to  have  the  same  returned  to  him.  The  material  facts  are 
stated  in  the  opinion. 

Messrs.  Williams  &  Burr,  for  the  appellant. 

Mr.  John  B.  Cohrs,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  action  was  brought  in  replevin  to  recover  a  package 
of  money  containing  $800,  which  had  previously  been  deliv- 
ered   to  the  express   company  to   be  carried   or  forwarded  to 
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Austin,  Nevada.  It  was  consigned  to  Jonathan  Haines,  then 
at  Austin,  and  delivered  to  the  company  at  Pekin,  on  the  28th 
day  of  June,  1865.  The  package  had  not  reached  its  destina- 
tion wlien  the  consignee  left  Austin,  about  the  1st  of  Septera- 
her,  and  in  consequence  thereof  it  was  ordered  to  be  returned 
to  appellee,  and  some  time  in  November  following  appellant 
received  it  back  from  the  Overland  Stage  Company,  to  whom 
it  had  been  delivered  to  be  forwarded,  and  without  unreason- 
able delay  it  was  sent  to  the  office  at  Pekin. 

Appellee  was  notified  of  its  arrival,  and  when  he  applied  at 
the  office  for  the  package,  he  was  told  the  charges  on  it  were 
over  $100 — the  exact  amount  perhaps  was  $102.72.  He 
declined  to  pay  the  sum  demanded,  and,  without  offering 
to  pay  any  amount,  brought  this  action.  When  the  officer 
served  the  writ  and  obtained  the  package,  appellee  told  the 
clerk  the  charges  were  outrageous,  and  he  would  not  pay  them, 
but  would  pay  a  reasonable  amount. 

The  sum  claimed  to  be  due  on  the  package  was  principally 
for  money  advanced  to  the  Overland  Stage  Company  for  its 
and  the  Overland  Mail  Company's  charges  on  it,  to  and  return 
from  Salt  Lake  City,  and  from  thence  to  Austin  and  back 
again.  There  is  no  complaint  the  charges  to  Atchison,  as 
claimed  by  appellant,  were  at  all  unreasonable. 

There  is  no  evidence  in  the  record  that  shows  the  charges 
paid  to  the  Overland  Stage  Company  were  unreasonable  or 
exorbitant.  Indeed,  it  is  shown  they  were  the  usual  rates. 
The  aggregate  sum  demanded  does  seem  high,  but  it  must  be 
remembered  this  was  a  money  package,  and  had  to  be  carried 
by  stage  coaches  from  Atchison  to  Austin,  a  distance  of  1600 
miles — the  greater  part  of  which  was  then  an  absolute  wilder- 
ness, abounding  in  perils  and  dangers,  and  for  a  part  of  the 
distance  a  military  escort  was  necessary.  But  there  is  no 
issue  made  by  the  pleadings,  that  the  charges  demanded  were 
unreasonable,  and  it  is  not  necessary  to  consider  the  point 
further. 


140  U.  S.  Express  Co.  v.  Haines.  [Jan.  T. 

Opinion  of  the  Court. 

The  defense  set  up  by  the  express  company  in  its  special 
plea  is,  it  was  only,  by  the  terms  of  the  contract,  to  carry  the 
package  from  Pekin  to  Atchison,  the  nearest  point  reached 
by  its  lines  to  Austin,  and  then  deliver  it  to  another  carrier 
to  be  forwarded,  which  it  did  do,  and  having  received  it  back 
from  the  second  carrier,  by  order  of  appellee,  it  could  lawfullv 
retain  it  until  all  charges  had  been  paid,  as  well  its  own  as 
those  advanced  to  the  other  carriers. 

To  this  appellee  replied,  the  company's  undertaking  was  to 
carry  the  package  to  Austin,  and  in  consequence  of  its  failure 
to  do  so  within  a  reasonable  time,  he  sustained  damage  in  a 
much  larger  sum  than  that  claimed  to  be  due  for  services 
rendered,  and  offers  .to  recoup  so  much  as  may  be  sufficient 
to  extinguish  the  amount  demanded  for  chart>:es. 

In  the  receipt  given  it  is  expressly  stated  that  appellant 
undertakes  to  forward  the  package  "to  the  nearest  point  of 
destination  reached  by  this  company."  It  is  conceded  Atchi- 
55on  is  the  nearest  point  to  Austin  reached  by  the  company's 
lines,  and  having  delivered  it  there  to  a  second  carrier,  it  is 
insisted  appellant  is  discharged  from  all  liability  in  the  prem- 
ises, and  is  not  responsible  for  any  delays  that  occurred, 
w^hether  they  were  reasonable  or  unreasonable. 

Appellee,  however,  claims  he  never  assented  to  the  limita- 
tion of  the  liability  of  the  company,  and  that  he  did  not  know, 
when  he  took  the  receipt,  it  contained  any  such  stipulation. 
This  is  the  only  material  fact  in  the  case  about  which  there 
is  any  dispute. 

The  law  is  well  settled,  if  appellee  assented  to  the  limita- 
tion of  appellant's  liability  as  stated  in  the  receipt  given,  then 
it  became  his  contract  as  fully  as  if  he  had  signed  it,  and  he 
would  be  bound  by  its  terms.  Adams  Express  Co.  v.  ITaynes, 
42  111.  89 ;  United  States  Ex.  Co.  v.  Haines,  48  111.  248 ;  III. 
Cen.  R.  E.  Go.  v.  Franhenberg,  54  111.  ^^. 

This  is  one  of  the  questions  of  fact  submitted  to  the  con- 
sideration of  the  jury,  but  we  are  not  entirely  satisfied  with 
their    finding.     From   a   careful    review  of  the   evidence,  it 
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seems  difRciilt  to  reach  any  other  conclusion  than  that  appel- 
lee knew  of  and  assented  to  the  limitation  contained  in  the 
receipt.  He  was  expressly  told,  before  he  sent  the  money, 
the  company's  lines  extended  no  fai-tlier  than  Atchison,  and 
at  that  point  it  would  be  delivered  to  the  Overland  Stage 
Company  to  be  forwarded.  This  was  enough  to  put  him  on 
inquiry  as  to  the  character  and  extent  of  the  undertaking  on 
the  part  of  appellant,  and  if  he  did  not  in  fact  read  the  con- 
tract, he  was  certainly  guilty  of  inexcusable  neglect  in  that 
regard,  and  especially  is  this  so  in  view  of  the  fact  that  he  is 
shown  to  be  a  man  of  large  business  experience.  The  neglect 
to  read  the  receipt  could  be  more  readily  excused  had  it  ap- 
peared he  was  unaccustomed  to  such  transactions. 

This  is  not  a  case  where  the  company  silently  received  a 
package  marked  to  a  point  beyond  the  termination  of  its 
lines.  The  facts  repel  the  idea  that  the  company,  by  its  action, 
induced  the  consignor  to  believe  it  would  carry  the  package 
beyond  the  terminal  points  reached  by  its  own  means  of  con- 
veyance. The  agent  expressly  told  him  the  company  had  no 
facilities  of  its  own  for  conveying  the  package  beyond  Atchi- 
son, and  it  would  there  have  to  be  transferred  to  another 
carrier.  It  seems  almost  impossible,  from  the  evidence  in  the 
record,  to  resist  the  conclusion  appellee  knew  appellant  was 
contracting  only  to  carry  the  package  to  Atchison,  and  con- 
sented that  its  liability  might  be  so  limited.  If  so,  he  is 
bound  hy  his  agreement,  and  appellant  is  in  no  way  respon- 
sible for  tlie  delay  that  occurred  in  the  transmission  of  the 
package  to  its  destination. 

But  if  the  finding  of  the  jury  shall  be  regarded  as  conclu- 
sive, as  against  appellant,  of  the  question  whether  appellee 
assented  to  the  limitation  of  its  liability,  there  is  still  a  valid 
reason  why  this  verdict  can  not  be  permitted  to  stand. 

If  it  was  the  duty  of  appellant,  under  its  contract,  to  see 
that  the  package  was  carried  to  Austin,  and  it  failed  to  do  so 
within  a  reasonable  time,  what  damage  did  appellee  sustain 
inconsequence  of  its  faihire?     No  .-special  damage  is  alleged, 
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and  none  is  proven.  The  only  damage  he  could  possibly  sus- 
tain, in  the  absence  of  pi'oof  of  special  damages,  would  be  the 
loss  of  the  interest  on  the  money  for  a  period  of  about  three 
months.  In  no  view  could  the  interest  for  that  period  amount 
to  the  reasonable  charges,  as  shown  by  the  evidence,  for  car- 
rying the  package  to  Austin.  If  anything  was  due  for  charges, 
the  company  had  a  lien  for  the  same,  and  appellee  could  not 
rightfully  replevy  the  property  until  he  had  paid  or  tendered 
the  reasonable  charges  due. 

The  instructions  given  on  the  trial  were  far  more  numerous 
than  the  character  or  importance  of  the  case  required,  and  we 
can  not  undertake  to  consider  in  detail  the  objections  taken 
to  the  same.  Many  of  them  are  purely  technical  and  wholly 
untenable.  It  is  enough  to  say,  if  another  trial  shall  be  had, 
the  court  will  require  the  instructions  to  be  in  conformity  with 
the  views  expressed  in  this  opinion. 

For  the  reasons   given    the  judgment  is  reversed   and  the 

cause  remanded.  . 

Judgment  reversed. 


The  Chicago  and  Alton  Hailkoad  CompaniT  et  al. 

V. 

The  Springfield  and  Northwestern  Railroad 
Company. 

1.  Evidence — opinion  of  witnesses.  It  is  competent  for  experts,  such 
as  engineers,  to  give  their  opinions  in  respect  to  matters  which  may  form 
the  proper  ingredients  of  a  verdict,  but  it  is  not  competent  to  ask  the 
opinion  of  witnesses  in  such  a  way  as  to  cover  the  very  question  to  be 
found  by  the  jury.  The  admission  of  such  testimony  is  nothing  more  nor 
less  than  permitting  the  witnesses  to  usurp  the  province  of  the  jury. 
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2.  Same — none  hut  experts  are  competent  to  give  opinion.  But,  even  in 
sucli  cases  where  an  opinion  is  admissible,  it  must  be  shown  that  the 
witness  was  competent  to  give  the  same. 

3.  Same — assessment  of  damages  for  right  of  icay.  On  the  assessment 
of  damages  in  a  proceeding  for  the  right  of  way  by  one  raili'oad  company 
tlirough  the  right  of  way  of  another  company,  which  made  it  necessary  to 
cut  through  a  heavy  embankment  twenty  feet  below  the  grade  of  the  road 
of  the  defendant,  and  thus  remove  the  support  of  the  latter  road  for  the 
longitudinal  space  of  sixty  feet,  while  the  road  of  the  latter  was  in  oper- 
ation, the  plaintifl"  companj',  after  proving,  by  one  of  its  contractors,  that 
he  proposed  to  support  defendant's  track  with  timbers  which  he  described, 
asked  the  witness,  "If  j'ou  put  in  the  cut  the  work  you  propose  to  do  and 
have  described,  what  would  be  the  damages  to  the  defendant?"  He 
answered,  "There  would  be  no  damages."  The  defendant  objected  to  the 
testimony:  ^eW,  that  tlie  evidence  was  improper,  upon  the  ground  that 
the  question  called  for  the  mere  opinion  of  the  witness  upon  the  assump- 
tion that  the  plaintiff  would  put  in  the  supports  for  the  defendant's  track 
Avhen  in  nowise  obligated  to  do  so,  and  also  because  it  was  an  opinion 
covering  the  very  question  to  be  settled  by  the  jury. 

4.  Assessment  of  damages  for  right  of  way — evidence.  In  the  same 
case  the  plaintifi'  asked  the  witness,  "Do  you  expect  to  keep  the  work  in 
repair?"  The  defendant  objected  to  the  question,  but  the  court  permitted 
the  witness  to  answer,  and  he  said,  "I  do :"  Held,  that  this  was  manifestly 
wrong,  as  the  contractor's  expectations,  when  there  was  nothing  to  bind 
him  to  make  the  repairs,  could  not  properly  enter  into  the  question  of 
damages. 

5.  Same — opinion  of  witness  on  a  question  of  law.  In  the  same  case,  the 
court,  against  the  objection  of  the  defendant,  allowed  the  plaintiff  to  ask 
the  witness,  "Whose  duty  would  it  be  to  keep  the  crossing  and  bridge  in 
repair  after  the  work  you  have  described  is  put  in?"  Held,  that  the  ques- 
tion called  for  an  opinion  upon  a  mere  question  of  law,  and  was  im- 
proper. * 

6.  Same — Tieeping  road  in  repair  a  proper  element  of  damage.  Where 
one  railroad  company  acquires,  by  legal  condemnation,  the  right  to  run  its 
road  through  a  high  embankment  of  another,  and  on  a  grade  twenty  feet 
below  the  track  of  the  other,  it  is  under  no  legal  obligation  to  erect  or 
maintain  a  bridge  to  support  the  track  of  sucli  other  company,  and  there- 
fore proof  of  what  it  would  cost  to  build  such  bridge  and  keep  the  same 
in  repair  is  proper  in  the  assessment  of  damages.  The  defendant,  in  such 
a  case,  is  entitled  to  have  such  sum  for  damages  as  will  enable  it  to  con- 
struct  and  keep  in  repair  all  such  works  as  may  be  necessary  to  keep  its 
track  in  a  safe  and  secure  condition,  and  also  for  all  such  incidental  loss 
and  inconvenience  as  may  be  a  necessary  result. 
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7.  Judgment  of  condemnation — effect  of.  After  land  has  been  con- 
demned  for  the  use  of  a  railroad,  the  adjudication  can  no  more  be  im- 
peached in  any  collateral  proceeding,  or  by  evidence,  than  the  judgment 
of  any  other  court  of  exclusive  jurisdiction;  and  it  will  be  presumed  con- 
clusively, that  the  party  vrhose  laud  has  been  taken  has  received,  by  the 
judgment  and  award,  not  only  just  compensation  for  the  land  taken,  but 
for  all  such  incidental  loss,  inconvenience  and  damage  as  might  reasonably 
be  expected  to  result  from  the  construction  and  use  of  the  way  or  cross- 
ing, in  a  legal  and  proper  manner,  and  the  judgment  will  afford  a  com- 
plete justification  to  the  party  exercising  the  right  so  acquired. 

Appeal  from  the  County  Court  of  Menard  county ;  the 
Hon.  Colin  M.  Robinson,  Judge,  presiding. 

This  was  a  proceeding  instituted  by  the  Springfield  and 
Northwestern  Railroad  Company  against  the  Chicago  and  Alton 
Railroad  Company  and  the  St.  Louis,  Jacksonville  and  Chi- 
cago Railroad  Company,  to  acquire  the  right  of  way  through 
the  right  of  way  of  the  defendant  companies,  the  Chicago 
and  Alton  Railroad  Company  occupying  and  using  the  roa 
of  the  latter  company  under  a  perpetual  lease  from  the  same. 
The  facts  of  the  case  appear  in  the  opinion  of  the  court. 

Mr.  N.  W.  Branson,  for  the  appellants. 

Mr.  Lyman  Lacey,  and  Mr.  S.  P.  Shope,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  is  an  appeal  from  the  judgment  of  the  county  court 
of  Menard  county,  in  a  proceeding  by  appellee  to  condemn  a 
portion  of  the  right  of  way  of  appellants,  and  ascertain  the 
compensation  and  damages  under  the  act  of  1872.  The  line 
of  appellee's  road,  as  located,  crosses  the  road  and  right  of 
way  of  appellants  in  the  town  of  Petersburg,  in  said  county. 
At  that  point,  appellants'  railroad  is  constructed  upon  a  high 
embankment,  and  was  in  operation.  It  was  proposed  to  con- 
struct appellee's  road  at  this  crossing  twenty  feet  below  that 
of  appellants,  carrying  the  former  through   the  embankment^ 
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and  thus  removing  the  support  of  appellants'  road  for  the 
longitudinal  space  of  about  sixty  feet,  while  the  road  of  the 
latter  was  in  operation.  The  case  was  tried  by  a  jury,  who 
assessed  appellants'  damages  at  five  cents;  and  for  which 
judgment  of  condemnation  Avas  rendered. 

Upon  the  trial,  appellee  called  as  a  witness  one  Kittle,  who 
was  the  contractor  of  appellee,  and  lives  in  Iowa,  and  Avas 
asked  by  counsel,  against  the  objections  of  appellants'  counsel, 
to  state  how  he  proposed  to  cut  through  the  embankment  and 
support  appellants'  road.  His  answer  was,  that  he  proposed  to 
support  appellants'  track  with  timbers,  describing  them.  He 
was  then  asked  this  question  by  appellee's  counsel:  "If  you 
put  in  the  cut  the  work  you  propose  to  do  and  have  described, 
what  would  be  the  damages  to  the  defendant?"  He  answered  : 
"  There  would  be  no  damage."  The  same  question  was  put 
to  six  other  witnesses  oiFered  by  appellee,  and  the  same  answer 
returned,  to  which  appellants'  counsel  excepted. 

This  evidence  was  improper,  not  only  upon  the  ground  that 
the  question  called  for  the  mere  opinion  of  the  witness,  upon 
the  assumption  that  appellee  would  put  in  the  work  when  in 
nowise  obligated  to  do  so,  but  upon  the  further  ground  that 
it  was  an  opinion  covering  the  \  ery  question  which  M^as  to  be 
settled  by  the  jury,  and  so  conclusive  of  it  as  to  leave  to  the 
jury  no  other  duty  but  that  of  recording  the  finding  of  appel- 
lee's witnesses.  It  amounts  to  nothing  more  nor  less  than  per- 
mitting the  witnesses  to  usurp  the  province  of  the  jury.  By 
this  we  do  not  mean  to  be  understood  as  holding  that  it  is 
incompetent  for  experts,  such  as  engineers,  to  give  their  opin- 
ions in  this  case  in  respect  to  matters  which  may  form  the 
proper  ingredients  of  a  verdict.  But  what  we  mean  is,  that, 
where  the  witness  is  an  expert,  and  it  is  competent  for  iiim 
to  give  an  opinion  as  to  such  ingredients  of  a  verdict,  still  it 
is  not  competent  to  ask  the  opinion  of  witnesses  in  such  way 
as  to  have  it  cover  the  very  question  to  be  found  by  the  jury. 
In  addition  to  the  fact  that  none  of  the  witnesses  but  one 
were  shown  to  be  competent  to  give  an  opinion  at  all,  the 
10— 67th  It.l. 
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point  of  the  objection  is,  that,  by  the  form  of  the  question, 
the  witness  was  made  to  take  the  place  of  the  jury.  Cleveland 
and  Pittsburg  R.  R.  Co.  v.  Ball,  5  Ohio  State  R.  568. 

The  witness  Kittle  was  asked  by  appellee's  counsel  this 
question:  ^' Do  you  expect  to  keep  the  work  in  repair?" 
Appellants'  counsel  objected,  but  the  court  overruling  the  ob- 
jection, he  answered:  "I  do." 

This  was  manifestly  wrong.  The  contractor's  expectations, 
when  there  was  naught  to  bind  him  to  make  the  repairs,  could 
not  properly  enter  into  the  question  of  damages. 

But  the  next  species  of  evidence  was  still  worse.  Another 
of  appellee's  witnesses,  of  the  name  of  ClufF,  was  asked  this 
question:  "Whose  duty  would  it  be  to  keep  the  crossing 
and  bridge  over  the  opening  in  repair  after  the  work  you 
have  described  is  put  in?"  This  Avas  likewise  objected  to 
bv  appellants'  counsel,  but  the  court  overruled  the  objec- 
tion, and  the  witness  answered  :  "  It  would  be  the  duty  of 
the  Springfield  and  Northwestern  Railroad  Company  to  keep 
the  work  in  repair  after  it  was  finished."  It  is  needless  to 
say  that  here  the  witness  was  called  upon  to  give,  and  gave, 
his  opinion  upon  a  mere  question  of  law. 

The  answers  here  given,  and  all  of  which  were  improper, 
constituted  the  only  elements  of  the  verdict  and  judgment 
rendered. 

On  cross-examination  of  the  last  mentioned  witness  by  ap- 
pellants' counsel,  he  was  asked  to  state  what  would  be  the  cost 
of  the  support  which  appellee  proposed  to  put  in.  The  court 
told  tiie  witness  he  need  not  answer,  as  it  would  be  only  a 
guess. 

Appellants'  counsel  then  asked  witness  if  he  knew  what  it 
would  cost,  and  witness  answered  that  he  did.  The  court 
then  informed  the  witness  that  he  was  at  liberty  to  answer  the 
question  or  not,  as  he  chose.  The  witness  availed  himself  of 
the  privilege  and  declined  to  answer.  This  inquiry  was  ma- 
terial and  proper,  and  the  court  erred  in  excluding  it. 
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The  appellee's  counsel  insist  in  argument  that,  because  ap- 
pellant's road  is  a  public  highway,  if  appellee  should  assume 
to  interfere  with  it  bv  excavating  through  the  embankment, 
the  latter  would  be  liable  to  keep  it  in  repair  and  for  all  the 
consequences.  They  cite,  in  support  of  the  proposition,  the 
case  of  Dygert  v.  Schenck,  23  Wend.  446,  and  other  cases  of 
that  class.  These  authorities  do  not  apply.  It  is  where  a 
person  icithout  authority  and  illegally  assumes  to  interfere  with 
a  public  highway^  that  he  is  so  liable.  This  question  is  fully 
considered  in  Stephani  et  al.  v.  Brown,  40  111.  428.  Here,  if 
the  judgment  in  the  condemnation  proceedings  is  permitted 
to  stand,  the  interference  would  be  with  authority  and  legal, 
and  the  judgment  a  complete  justification.  The  10th  section 
of  the  act  under  which  the  proceedings  were  had  so  declares 
in  express  terms,  (Sess.  Laws,  1871-2,  p.  404,)  and  it  would 
be  so  as  a  legal  eifect  of  the  judgment.  After  land  is  con- 
demned for  the  use  of  a  railway,  the  adjudication  cau  no  more 
be  impeached  by  any  collateral  proceeding,  or  by  evidence, 
than  the  judgment  of  any  other  court  of  exclusive  jurisdic- 
tion. 1  Redf  on  Railw.  p.  254,  sec.  17;  Hamilton  v.  Annap- 
olis and  Elk  Ridge  R.  1  Md.  Ch.  R.  107. 

It  is  the  obvious  and  general  rule,  that  final  judgment  of 
conde^mation  and  payment  of  the  award  vest  in  the  company 
exercising  the  right  of  eminent  domain,  the  absolute  right  to 
use  the  land  embraced  in  the  judgment,  for  all  legitimate  pur- 
poses. Dodge  v.  Burnes,  6  Wise.  R.  514;  Burns  v.  llilio.  and 
3Iiss.  Railroad  Co.  9  ib.  450. 

It  follows,  therefore,  that  the  interference  here  proposed 
would  not  be  illegal,  and  appellee  would  not  be  responsible 
for  all  the  consequences.  Hence  the  appellants,  as  common 
carriers  of  persons  and  property,  would,  after,  as  before,  be 
subject  to  the  duty  of  keeping  their  track,  at  the  point  in 
question,  in  a  safe  and  secure  condition;  and  the  burden 
wuuld  not  be  shifted,  by  the  judgment  of  condemnation,  upon 
appellee.  The  reason  is  obvious.  It  would  be  a  presumption 
of  law  that  the  appellants  received  by  means  of  the  judgment 
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and  award  of  damages,  not  only  just  compensation  for  the 
land  taken,  but  for  all  such  incidental  loss,  inconvenience  and 
damage  which  might  reasonably  be  expected  to  result  from 
the  construction  and  use  of  this  crossing  in  a  legal  and  proper 
manner.  This  is  the  true  measure  of  just  compensation  con- 
templated by  section  13  of  the  Bill  of  Rights,  as  respects 
natural  persons,  and  the  14th  section  of  article  11  of  the  con- 
stitution places  corporations  upon  the  same  footing. 

It  is  a  general  rule,  that  all  tribunals  having  jurisdiction  of 
any  particular  subject  matter,  are  presumed  to  take  into  con- 
sideration all  the  elements  legally  constituting  their  judgments. 
Hence,  all  incidental  loss  and  damage  will  be  barred  by  the 
appraisal  and  judgment  of  condemnation,  whether  they  were 
in  fact  included  in  the  estimate  or  not.  1  Redf.  on  Railw.  p. 
287,  sec.  74. 

If,  therefore,  appellants  would  still  be  subject,  after  the- 
appraisal  and  judgment  of  condemnation,  to  the  duty  of  keep- 
ing this  portion  of  their  track  in  a  safe  and  secure  condition,, 
and  we  have  seen  that  they  would  be,  and  the  appraisal  and 
judgment  are  presumed  to  include  all  incidental  loss,  incon- 
venience and  damage  which  might  be  reasonably  expected  to- 
result  from  appellee's  legitimate  use  of  the  crossing,  does  it 
not  follow  that  no  award  can  properly  provide  for  a  just  com- 
pensation which  does  not  include  all  such  incidental  loss,  in- 
convenience and  damage? 

In  this  view,  the  amount  of  compensation  should  not  be 
based  or  be  made  upon  the  assumption  that  appellee  will 
construct  a  sufficient  bridge  and  support,  and  keep  the  same 
in  repair,  because  neither  appellee  nor  its  contractor  is  legally 
bound  to  do  any  such  things,  and  their  expectations  in  that 
behalf  form  no  proper  ingredient  of  the  estimate  under  the 
circumstances  of  this  case. 

Appellants  are  entitled  to  such  a  sum  for  damages,  to  be 
paid  by  appellee  in  money,  as  will  enable  appellants  to  con- 
struct and  keep  in  repair  all  such  works  as  may  be  necessary 
to  keep  their  track  in  a  safe  and  secure  condition.     Nothing 
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short  of  this  can  amount  to  the  "just  compensation"  pro- 
vided by  law.  They  are  also  entitled  to  damages  for  all  such 
incidental  loss  and  inconvenience  as  may  be  a  necessary  result. 
The  judgment  of  the  court  below  is  reversed,  and  the  cause 
will  be  remanded  for  further  proceedings  not  inconsistent  with 

this  opinion. 

Judgment  reversed. 


The  Rockfokd,  Kock  Island   and  St.  Louis  R.  K. 

Company 

V. 

Daniel  Lynch  et  al. 

1.  Negligence — where  plaintiff  declares  upon  statutory  liahility,  Ms 
right  of  recovery  will  he  limited  accordingly.  In  aa  action  against  a  rail- 
road company  to  recover  for  the  killing  of  stock,  where  the  plaintiff  de- 
clares upon  the  statutory  liability,  growing  out  of  a  neglect  to  fence  the 
road  within  six  months  after  the  same  is  opened  and  used,  no  recovery 
can  be  had  unless  the  company  was  bound  to  fence  its  road. 

2.  Same — plaintiff  only  hound  to  prove  the  negligence  alleged  in  his  declar- 
ation. Where  the  plaintiff  declared  against  a  railroad  company  in  a  suit 
to  recover  damages  for  stock  killed,  charging  negligence  in  failing  to 
have  its  road  fenced  in  the  time  required  by  the  statute,  the  defendant 
asked,  and  the  court  refused  to  instruct  the  jury,  that,  if  the  cattle  were 
killed  by  the  trains  upon  defendant's  road,  it  was  incumbent  upon  the 
plaintiff'  to  show  that  the  damages  were  caused  by  the  negligence  of  the 
defendant:  Held,  that  the  instruction  was  pi'operly  refused,  as  the  jury 
might  have  inferred  from  it  that  it  was  necessary  for  the  plaintiff  to  prove 
wilful  negligence,  or  some  other  negligence  than  the  fact  of  the  killing 
and  the  omission  to  fence. 

3.  In  such  a  case,  it  is  sufficient  for  the  plaintiff  to  prove  the  killing  of 
his  cattle  by  the  trains  of  the  company,  and  its  neglect  to  fence.  Such 
proof  makes  a  ^nma/acie  case  of  liability. 

4.  Same — duty  of  plaintiff  to  dispose  of  cattle  killed.  Where  a  railroad 
company,  by  its  trains,  killed  cattle  of  the  plaintiff  which  had  strayed 
upon  its  unfenced  track,   and  they  were   mangled,  bruised  and  swollen 
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when  discovered,  it  was  AeM  that  the  plaintiff  was  not  required  to  use  dili- 
gence to  dispose  of  their  dead  bodies  to  entitle  him  to  recover  their  full 
value. 

5.  Same — right  of  defendant  to  show  its  discharge  from  obligation  to 
fence.  Where  a  railroad  company  was  sought  to  be  made  liable  for  kill- 
ing stock,  on  the  ground  of  its  neglect  to  fence  its  track,  it  offered  in  evi- 
dence the  record  of  the  proceedings  by  which  damages  were  assessed  for 
the  right  of  way  across  the  land  where  the  killing  occurred,  to  show  there- 
by that  the  cost  of  fencing  the  road  was  included  in  the  assessment  of 
damages  against  the  raili'oad  company,  and  the  same  had  been  received 
by  the  plaintiff,  which  the  court  refused  to  admit:  Held^  that  the  court 
erred  in  refusing  the  same. 

6.  Railroad — duty  to  fence  road,  and  what  will  discha,rge  it.  The  stat- 
ute imposes  a  duty  upon  railroads  to  fence  their  tracks  within  a  given 
time;  but  where,  in  the  proceedings  to  acquire  the  right  of  way,  damages 
are  assessed  against  the  company  for  fencing  the  road,  and  the  assess- 
ment is  formal  and  regular  and  is  made  a  matter  of  record,  then  the  land 
is  thereafter  charged  with  the  fencing,  and  the  company  and  its  legal 
successors  discharged  from  the  duty. 

7.  Evidence — judicial  notice.  Courts  are  bound  to  take  judicial  notice 
of  all  acts  of  the  legislature  which  are  declared  to  be  public  acts,  without 
other  proof. 

8.  Same — secondary.  Parol  evidence,  to  prove  that  the  cost  of  fencing 
a  railroad  was  included  in  the  assessment  of  damages  for  right  of  way,  i& 
not  admissible.     The  record  is  the  best  evidence  of  such  fact. 

9.  Same — when  other  proof  is  necessary  to  show  its  relevancy.  Where  evi- 
dence is  offered  which  is  competent  and  material  when  connected  with 
proof  of  another  fact,  and  is  objected  to  generally  for  its  want  of  compe- 
tency, it  is  error  to  reject  the  same.  If  not  followed  up  by  the  other 
proof,  it  may  be  regulated  by  instructions. 

Appeai>  from  the  Circuit  Court  of  Scott  county;  the  Hon. 
Chart.es  D.  Hodges,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Daniel  and  Thomas 
Lynch,  against  the  Rocivford,  Rock  Island  and  St.  Louis 
Railroad  Company,  to  recover  damages  for  the  killing  oftwo 
steers.  The  declaration  counted  upon  the  statutory  liability 
of  the  defendant,  growing  out  of  a  neglect  to  fence  its  road. 
The  defendant  filed  the  general  issue.  A  trial  was  had,  re- 
sulting in  a  verdict  and  judgment  in  favor  of  the  plaintiiFs 
for  1110. 


1873.]      R.  R.  I.  &  St.  L.  R.  R.  Co.  v.  Lynch  e^  a/.         151 

Opinion  of  the  Court. 

On  the  trial,  the  defendant  asked  the  following  instructions, 
which  were  refused  by  the  court: 

"2.  The  court  instructs  the  jury  that,  if  cattle  were  killed 
by  the  trains  upon  defendant's  railroad,  it  is  incumbent  upon 
the  plaintiffs,  suing  for  damages,  to  show  that  the  damages 
were  caused  by  the  negligence  of  the  defendant,  and  if  plain- 
tiiFs  have  failed  to  prove  such  negligence  as  they  have  charged 
in  the  declaration,  they  should  find  for  defendant. 

"3.  That,  although  the  jury  may  believe,  from  the  evi- 
dence, that  defendant  failed  to  fence  the  said  railroad,  yet,  if 
the  plaintiffs  have  failed  to  prove  that  the  damage  complained 
of  was  occasioned  by  such  failure  to  fence,  and  have  failed  to 
prove  negligence  in  other  i-espects,  then  they  should  find  for 
the  defendant. 

"4.  The  court  instructs  the  jury  that  it  is  the  duty  of  par- 
ties having  stock  killed  by  railroad  trains,  to  use  diligence 
to  save  the  injured  property  so  far  as  they  can,  and  if  they 
believe,  from  the  evidence,  that  plaintiffs  failed  to  use  dili- 
gence to  save  the  damaged  property,  the  jury  should  take  that 
into  account  by  way  of  mitigating  the  damages  if  they  find 
for  the  plaintiffs." 

The  otiier  material  facts  appear  in  the  opinion  of  the  court. 
Messrs.  Knapp  &  Riggs,  for  the  appellant. 
Messrs.  Chapman  &  Henderson,  for  the  appellees. 
Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

Under  the  pleadings  there  could  be  no  liability  on  the 
part  of  the  railway  company,  unless  it  was  bound  to  fence  its 
road. 

The  statute  imposed  this  duty  upon  the  company,  but  if, 
when  the  right  of  way  was  condemned  over  the  land  where 
the  injury  occurred,  damages  were  assessed  against  this  com- 
pany for  fencing  the  road,  or  against  a  company  of  which  the 
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present  is  a  legal  successor,  and  the  assessment  was  made  a 
matter  of  record,  and  was  formal  and  regular,  then  the  land 
is  charged  with  the  fencing  and  the  company  is  discharged. 
Rock  Island  and  Alton  M.  JR.  Co.  v.  Lynch,  23  111.  645.  It  was, 
therefore,  error  to  refuse  the  introduction  of  the  record,  which 
might  have  shown  such  discharge.  The  oflfer  was,  to  intro- 
duce a  record  of  the  proceedings  "by  which  damages  for  the 
right  of  way  of  said  railroad"  across  the  land  of  appellees, 
where  the  stock  was  killed,  were  assessed,  and  that  the  cost 
of  fencing  the  road  was  also  assessed  against  the  company, 
and  that  appellees  received  the  damages.  The  offer  was  not, 
as  contended  by  counsel  for  appellees,  to  produce  a  record  in 
which  some  other  company  was  a  party,  but  a  record  in  which 
"said  railroad,"  the  appellant  corporation,  was  the  party. 

Concede,  however,  that  the  Eock  Island  and  Alton  Eail- 
road  Company  was  the  party  to  the  record  offered ;  if  the 
present  corporation,  by  force  of  the  enactments  of  the  legisla- 
ture, has  succeeded  to  all  the  rights  and  franchises  of  the 
former,  the  record  was  still  admissible.  Neither  could  the 
company  be  restricted  as  to  the  manner  of  its  evidence.  It 
had  the  right  to  introduce  the  record  first,  and  the  statutes 
afterwards,  even  if  required  to  offer  the  latter  in  evidence. 
But  we  understand  the  rule  to  be,  that,  when  acts  of  this 
character  are  declared  to  be  public  acts,  courts  are  bound  to 
take  notice  of  them  without  proof. 

It  is  urged,  in  behalf  of  appellees,  that  this  court  can  not 
perceive  the  relevancy  of  the  record  offered,  as  it  is  not  con- 
tained in  the  bill  of  exceptions;  that  the  judge  on  the  circuit 
might  have  examined  it  and  ascertained  that  it  did  not  name 
fencing,  and  properly  rejected  it  as  evidence.  This  may  be 
true,  but  the  record  before  us  discloses  no  such  state  of  case. 
The  offer  was  distinct  and  explicit  to  introduce  a  record  to 
prove  that  the  cost  of  fencing  was  included  by  the  commis- 
sioners. The  objection  was  then  made  that  the  record  was 
not  evidence  for  such,  or  for  any  purpose,  and  the  court  sus- 
tained   the  objection.      No    specific  objection    having   been 
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pointed  out,  we  must  presume  that  the  record  contained 
what  the  offer  purported,  and  that  it  was  rejected  as  incompe- 
tent evidence,  under  any  circumstances,  to  prove  that  the 
cost  of  fencing  was  assessed. 

There  was  no  error  in  the  rejection  of  parol  evidence  to 
prove  that  the  cost  of  fencing  the  road  was  included  in  the 
assessment  of  damages,  in  the  proceeding  to  condemn  the 
right  of  way.  This  was  only  secondary  evidence,  and  no 
foundation  was  laid  for  it.  The  record  was  the  best  evi- 
dence. 

Instructions  number  two,  three  and  four,  were  properly 
refused.  The  second  would  have  misled  the  jury.  They 
might  have  inferred  from  it  that  it  was  incumbent  upon  the 
plaintiffs  to  prove  wilful  negligence,  or  some  other  negligence 
than  the  fact  of  killing  and  the  omission  to  fence. 

The  third  informed  the  jury  that,  although  the  company 
had  neglected  to  fence  its  road,  yet  the  plaintiffs  must  prove 
that  the  injury  resulted  from  such  failure  to  fence,  and  must 
prove  negligence  in  other  respects.  This  required  more  of 
the  plaintiffs  than  the  law  does.  They  need  only  prove  the 
injury  by  the  trains  of  the  company  and  its  neglect  to  fence, 
and  thus  a,  prima  facie  case  of  liability  is  made. 

From  the  proof,  the  fourth  instruction  should  not  have 
been  given.  The  cattle  had  been  killed  some  time,  were 
mangled  and  bruised,  and  one  of  them  had  swollen  consid- 
erably. They  had  probably  become  offensive,  and  under 
such  circumstances  the  plaintiffs  should  not  have  been  re- 
quired to  have  anything  to  do  with  the  dead  carcass. 

The  rejection,  however,  of  the  record  offered,  was  error. 
If  the  appellant  corporation  had  not,  by  proper  proof  or  by 
the  statutes,  shown  that  it  was  entitled  to  the  benefit  of  the 
assessment  if  any  had  been  made,  the  court  might  have  reg- 
ulated the  matter  by  instructions. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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George  Gropp 

V. 

The  People  of  the  State  of  Illinois. 

1.  JuBY — mode  of  filling  panel  under  act  of  1872.  Where  the  circuit 
court  caused  the  panel  of  petit  jurors  for  a  term  to  be  filled  by  the  sheriff, 
instead  of  the  clerk  drawing  from  the  list  selected  by  the  county  board  a 
sufficient  number  to  fill  the  panel,  and  having  these  summoned:  Held, 
that  this  would  have  been  good  ground  of  challenge  in  a  civil  cause. 

2.  But  in  a  criminal  cause,  the  178th  section  of  the  criminal  code  of 
1845,  not  having  been  repealed,  was  regarded  as  authorizing  the  court  to 
fill  the  panel  by  summoning  a  sufficient  number  as  talesmen  instanter. 

3.  Same — challenge  to  array — waiver  of.  Where  the  panel  of  petit  jurors 
is  improperly  filled,  or  the  jurors  improperly  selected,  the  objection 
should  be  taken  by  challenge  to  the  array,  or  by  motion  to  quash  the  order 
for  a  tales,  or  it  will  be  considered  as  waived.  The  objection  can  not  be 
taken  to  the  polls. 

4.  Same — statute  construed.  The  178th  section  of  the  criminal  code  of 
1845,  which  declares  that  "where  the  panel  of  jurors  shall  be  exhausted 
by  challenges  or  otherwise,"  it  shall  be  competent  for  the  court  to  order 
a  tales,  etc.,  does  not  necessarily  import  that  there  must  previously  have 
been  a  full  jury.  It  applies  to  an  exhaustion  of  the  panel  by  non-appear- 
ance, as  well  as  otherwise. 

5.  Statute — repeal  by  implication.  Where  the  legislature,  in  the  pas- 
sage of  an  act  relating  to  jurors,  in  express  terms  repealed  three  prior 
acts  concerning  the  same  subject,  but  in  the  repealing  clause  omitted 
to  mention  a  statute  on  the  subject  relating  to  criminal  cases,  and  the 
later  act  contained  no  general  repeal  of  inconsistent  acts  or  parts  of  acts: 
Held,  that  the  repealing  act  did  not  repeal  by  implication  the  omitted 
statute  relating  to  jurors  in  criminal  cases. 

6.  Juror — challenge.  A  juror,  when  called,  stated  that  he  had  sat  upon 
a  jury  in  a  court  of  record  within  one  year  before.  A  challenge  for  this 
cause  was  disallowed:  Held,  that  while  the  cause  of  challenge  was  good 
under  the  act  of  1859,  yet  it  was  not  under  the  act  of  1872,  for  the  reason 
that  it  did  not  appear  that  the  juror  had  sat  upon  a  jury  in  a  court  of 
record  in  the  county  within  one  year. 

Writ  of  Error  to  the  Circuit  Court  of  Madison  county; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 
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Messrs.  Burnett  &  Metcai^f,  for  the  plaintiff  in  error. 
Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  defendant,  George  Groj)p,  was  indicted  for  murder,  and 
convicted  of  manslaughter,  in  the  Madison  circuit  court,  and 
sentenced  to  the  penitentiary  for  the  term  of  six  years. 

He  brings  the  record  here,  and  insists  upon  two  supposed 
errors  as  grounds  for  a  reversal  of  the  judgment,  both  which 
respect  his  challenges  of  jurors. 

The  trial  was  had  at  the  October  term,  1872. 

It  appears  that  on  the  second  Monday  of  the  term,  upon 
calling  the  twenty-four  jurors  who  had  been  summoned  for 
that  week  of  the  term  by  the  sheriff,  in  obedience  to  the  venire 
to  him  issued,  only  fifteen  of  them  answered  to  their  names, 
and  the  court  excused  five  of  these  from  serving,  leaving  only 
ten  jurors.  Whereupon  the  court  ordered  fhe  sheriff  to  sum- 
mon fourteen  persons  to  fill  the  panel,  which  was  accordingly 
done. 

Upon  the  calling,  as  jurors  in  the  cause,  seven  of  the  four- 
teen persons  so  summoned  by  the  sheriff  in  obedience  to  such 
order  of  the  court,  the  defendant,  by  his  counsel,  challenged 
them,  on  the  ground  of  their  having  been  in  that  manner 
summoned  and  put  upon  the  panel  of  jurors,  and  that  they 
had  not  been  drawn  from  the  list  of  jurors  selected  by  the 
county  court,  which  challenge  was  overruled  by  the  court  and 
the  defendant  excepted. 

Under  the  "act  concerning  jurors,"  of  April  10,  1872, 
which  was  in  force  at  the  time  of  this  trial,  the  panel  of  jurors 
was  irregularly  filled.  Instead  of  the  court  ordering  the 
sheriff  to  summon  a  sufficient  number  to  fill  the  panel,  the 
clerk  of  the  circuit  court  should  have  drawn  from  the  box 
in  the  county  clerk's  office,  containing  the  list  of  persons 
selected  by  the  county  board   to  serve  as  jurors,  a  sufficient 
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number  of  jurors  to  fill  the  panel,  and  have  issued  a  sum- 
mons to  the  sheriff  commanding  him  to  summon  them;  and 
they  should  have   been  the  persons  summoned  by  the  sheriff. 

Were  this  a  civil  cause,  no  doubt  it  would  have  been  a 
good  cause  of  challenge,  that  the  panel  of  jurors  was  so  con- 
stituted in  violation  of  this  act.  But  the  question  arises, 
whether  the  mode  of  filling  a  deficient  panel  of  jurors  pre- 
scribed by  this  act  applies  to  criminal  cases. 

Section  178  of  the  Criminal  Code,  Scates'  Comp.  406,  pro- 
vides that  it  shall  not  be  necessary  to  issue  a  venire  in  any 
criminal  case,  and  in  all  criminal  cases  where  the  panel  of 
jurors  shall  be  exhausted  by  challenges  or  otherwise,  and 
whether  any  juror  has  been  elected  and  sworn  or  not,  it  shall 
be  competent  for  the  court  to  order  on  their  minutes  a  tales 
for  any  number  of  jurors  not  exceeding  twenty-four,  returnable 
instanter,  out  of  which  persons  so  ordered  to  be  summoned  it 
shall  be  lawful  to  empanel  a  jury  for  the  trial  of  any  crim- 
inal case. 

That  section  stood  and  remained  in  force  as  a  separate  an<l 
independent  provision  in  the  criminal  code  at  the  same  time 
with  chapter  58  of  the  Revised  Statutes  of  1845,  entitled 
^'Jurors,"  which  chapter,  like  the  act  in  question  of  1872, 
purported  to  regulate  the  mode  of  selecting  and  summoning 
jurors  and  supplying  deficiencies  in  their  panels.  This  act 
of  1872  in  express  terms  repeals  said  chapter  58  of  the  Revised 
Statutes  entitled  "Jurors/'  as  also  two  other  amendatory  acts 
relative  to  the  same  subject,  but  it  does  not  purport  to  repeal 
section  178  of  the  criminal  code,  nor  does  it  contain  any  gen- 
eral repeal  of  inconsistent  acts,  or  parts  of  acts.  This  affords 
a  strong  implication  that  the  legislature  intended  to  leave  this 
section  of  the  criminal  code  in  force,  and  applicable  to  trials 
in  criminal  cases.  If  there  had  been  no  express  repeal  of  any 
law,  there  would  have  been  ground  of  argument  that  there 
was  a  repeal  by  implication  of  this  section,  as  being  in  a 
degree  inconsistent  with  the  newly  enacted  law.  But  when 
the  legislature   took  pains  to  expressly  repeal  by  their  titles 
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three  other  acts  pertaining  to  the  same  subject,  it  is  reasona- 
ble to  presume  that  they  repealed  all  of  the  former  enactments 
relating  thereto  which  they  intended  should  be  repealed.  As 
to  what  was  repealed,  the  legislature  declared.  And  in  the 
enumeration  of  what  was  repealed,  they  make  no  mention  of 
the  section  in  question.  Why  was  this,  except  for  the  reason 
that  the  legislature,  for  satisfactory  reasons,  thought  it  best 
that  this  provision  should  be  retained?  We  must  so  regard  it. 

To  hold,  then,  this  section  to  be  repealed  by  implication 
would  seem  to  be  to  thwart  the  purpose  of  the  legislature. 
Certain  it  is,  that  it  is  not  expressly  repealed,  and  not  being 
prepared  to  say  that  it  is  repealed  by  implication,  we  must 
hold  it  to  be  still  in  force. 

The  provision  in  this  section,  so  far  as  respects  the  trial  of 
any  criminal  case,  warranted  the  court  in  making  up  the 
panel  of  jurors  in  the  manner  it  did.  We  perceive  no  error 
in  the  overruling  of  this  challenge. 

Larkin  C.  Kearon,  one  of  the  seven  so  called  as  jurors, 
replied,  in  answer  to  an  inquiry  made  of  him,  that  he  had 
sat  upon  a  jury  in  a  court  of  record  within  one  year;  where- 
upon, for  that  reason,  the  defendant  challenged  the  juror,  but 
the  court  overruled  the  challenge,  and  the  defendant  excepted. 

Under  the  act  of  February  11,  1859,  entitled  "An  act  to 
amend  chapter  83  of  the  Revised  Statutes  entitled  'Practice,'" 
it  was  made  a  sufficient  cause  of  challenge  to  any  juror,  that 
he  had  been  sworn  as  a  juror  at  any  term  of  court  held  within 
a  year  prior  to  the  time  of  such  challenge.  But  the  "act 
concerning  jurors"  of  April  10,  1872,  expressly  repeals  the 
said  act  of  February  11,  1859,  and  enacts  that  it  shall  be  a 
sufficient  cause  of  challenge  of  a  petit  juror,  if  he  is  not  one 
of  the  regular  panel,  that  he  has  served  as  a  juror  on  the  trial 
of  a  cause  in  any  court  of  record  in  the  county  within  one  year 
previous  to  the  time  of  his  being  offered  as  a  juror.  It  did 
not  appear  that  this  juror  had  sat  upon  a  jury  in  a  court  of 
record  in  the  county  within  one  year.    Therefore,  no  sufficient 
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Mr.  Justice  Thoknton  and  Mr.  Justice  Bkeese,  dissenting. 

cause  of  challenge   in  this  respect  was  shown,  and  the  court 
rightly  overruled  the  challenge. 

Finding  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 

Mr.  Justice  Thornton:  I  do  not  concur  in  the  foregoing 
opinion. 

Mr.  Justice  Breese:  T  do  not  concur  in  the  opinion  of 
the  majority.  The  act  of  1872  is  in  full  force  as  a  system, 
and  applicable  as  well  to  criminal  as  to  civil  cases.  The 
intention  of  the  act  is  that  a  regular  panel  should  be  made 
up  and  in  attendance  at  each  term  of  the  circuit  court  for 
trying  causes,  whether  civil  or  criminal,  and  to  be  made  up 
as  in  that  act  prescribed. 

Section  178  of  the  criminal  code,  provides  that  in  a  crim- 
inal case  a  venire  shall  not  be  necessary.  This  means  simply, 
that  when  such  a  case  is  called  for  trial,  and  the  regular  panel 
from  any  cause  is  exhausted,  no  venire  shall  be  necessary  to 
supply  the  deficiency,  but  the  same  shall  be  supplied  by  an 
order  of  the  court  for  tales  men.  It  does  not  dispense  with 
the  necessity  of  a  panel  selected  in  the  first  instance  accord- 
ing to  the  statute. 

In  this  case  it  is  very  apparent  there  was  no  regular  panel 
selected  according  to  the  statute,  at  the  term  of  the  court  at 
which  plaintiff  in  error  was  convicted.  This  appears  from 
the  record.  The  prisoner  has  not  been  convicted  according 
to  law,  and  the  judgment  should  be  reversed. 

I  have  not  time  to  go  into  an  extended  argument  in  this 
•case,  nor  is  it  necessary.  The  statute  of  1872,  taken  in  con- 
nection with  section  178  of  thie  criminal  code,  is  plain  and 
unambiguous,  and  should  have  been  observed. 

The  object  in  incorporting  section  178  into  the  criminal 
•code  was  to  remedy  the  difficulty  and  delay  incident  to  the 
ancient  practice  in  criminal  cases.  By  that  practice,  if  a 
juror  was  wanted,  it  was  necessary  to  issue  a  venire  to  the 
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sheriif.  This  necessarily  delayed  the  cause  until  the  sheriff 
made  return  of  the  writ.  It  was  to  remedy  this  the  clause 
in  question  was  inserted  in  the  criminal  code.  It  was  never 
understood  that  a  regular  panel,  selected  according  to  law, 
could  be  dispensed  with. 

On  a  petition  for  a  rehearing,  the  following  additional 
opinion  was  filed  : 

Per  Curiam:  A  petition  has  been  presented  for  a  rehear- 
ing in  this  case.  No  question  is  made  that  the  178th  section 
of  the  criminal  code  is  not  repealed;  but  the  whole  stress  of 
the  argument  on  the  application  is  on  the  single  point  that, 
conceding  the  section  not  to  be  repealed,  yet  a  full  jury  must 
have  been  made  up  at  the  commencement  of  the  term  in 
accordance  with  the  provisions  of  the  jury  act  of  1872,  and  a 
deficiencv  must  ha.ve  occurred  in  the  panel  after  having  been 
so  filled  up,  before  section  178  of  the  criminal  code  would 
apply,  and  the  court  thereunder  could  have  ordered  a  tales. 

And  this  is  rested  on  the  language  of  the  section  that 
''where  the  panel  of  jurors  shall  be  exhausted  by  challenges 
or  otherwise/'  it  shall  be  competent  for  the  court  to  order  a 
tales,  etc.,  it  being  contended  that  the  language  presupposes 
that  a  full  jury  had  before  been  made  up.  Suppose  this  cause 
had  been  ready  for  trial  in  the  court  below  on  the  first  day  of 
the  term ;  under  the  construction  of  this  section,  as  claimed  by 
counsel,  there  must  have  been  a  delay  of  the  trial  until  the 
clerk  could  have  repaired  to  the  office  of  the  county  clerk, 
and  have  drawn  from  the  jury  box  the  names  of  fourteen 
jurors  to  fill  the  places  of  the  regularly  summoned  jurors  who 
had  not  appeared  and  had  been  excused,  and  have  issued  a 
venire  to  the  sheriff  to  summon  them,  and  until  the  sheriff 
had  executed  the  venire,  and  the  jurors  had  come  in  obedience 
thereto.  Whereas,  according  to  the  construction  we  are  dis- 
posed to  place  upon  the  language  of  the  section,  the  court 
might  have  ordered  a  tales  of  a  sufficient  number  to  fill  up  the 
jury,  and  have  proceeded  at  once  to  the  trial  of  the  case.  The 
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construction  contended  for  would  make  a  venire  necessary, 
when  the  section  declares  that  it  shall  not  be  necessary  to 
issue  a  venire  in  any  criminal  case. 

We  think  it  within  the  fair  meaning  of  the  language  quoted, 
that  when  the  panel  is  not  full  for  any  reason,  the  court  may, 
in  a  criminal  case,  order  a  tales  to  fill  it  up.  The  words 
"where  the  panel  of  jurors  shall  be  exhausted  by  challenges  or 
otherwise,'^  do  not  necessarily  import  that  there  must  have 
previously  been  a  full  jury.  A  panel  of  jurors  may  be 
exhausted  by  non-appearance  as  well  as  otherwise.  Legal 
writers  so  speak  of  it,  as  in  1  Chit.  Crim.  Law,  517a,  a  panel 
is  spoken  of  as  "exhausted  by  non-appearance."  The  "panel 
of  jurors"  does  not  necessarily  mean  the  full  jury  as  made 
up  at  the  commencement  of  the  term.  It  may  mean  the 
principal  panel  returned  by  the  sheriff  with  the  venire  issued 
previously  to  the  term.  We  think  the  language  of  this  sec- 
tion may  be  held  to  embrace  the  case  where  the  principal 
panel  of  jurors  returned  by  the  sheriff  is  exhausted  in  whole 
or  in  part  by  non-appearance  of  the  jurors  summoned  by 
him. 

An  additional  reason  which  might  be  urged  in  support  of 
the  ruling  of  the  circuit  court  is,  that  even  if  the  tales  had 
been  improperly  ordered,  the  challenge  should  have  been 
taken  to  the  array  of  the  tales,  and  not  to  the  polls,  as  it  was 
in  this  case.  It  is  laid  down  in  the  case  of  Stone  \\  The  People, 
1  Scam.  326,  that  objections  to  the  mode  of  summoning  a 
petit  jury  should  be  taken  by  a  challenge  of  the  array,  or  by 
motion  to  quash  the  order  for  a  tales.  All  that  the  record 
shows  in  this  respect  is,  that  at  the  coming  on  of  the  trial 
these  seven  who  were  challenged  were  called  as  jurors  in  the 
case,  and  they  were  challenged  because  of  the  mode  in  which 
they  had  been  summoned.  For  aught  that  appears  others 
might  already  have  been  accepted  and  sworn  on  the  jury — 
no  exception  was  taken  at  any  time  to  the  whole  fourteen,  on 
account  of  the  manner  of  summoning  them.  The  objection 
was  as  to  the  seven  particular  jurors — it  was  one  to  the  polls. 
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Had  the  objection  been  a  valid  one,  we  think  it  should  have 
been  taken  to  the  array  of  the  tales  before  any  individual  jurors 
had  been  selected  and  called  as  jurors  in  the  case;  and  it  not 
having  been  done,  we  think  objection  to  the  mode  of  sum- 
moning the  jurors  was  waived. 

If  the  challenge  to  the  array  be  found  against  the  party^ 
he  shall  have  his  challenge  to  the  polls;  but  neither  party 
shall  take  a  challenge  to  the  polls  which  he  might  have  had 
to  the  array.     5  Bac.  Abr.  345,  title  '"Juries/'  (E.) 

The  application  for  a  rehearing  must  be  denied. 


Marston  Hefner 


Joseph  Palmer. 

1.  Execution  of  note — evidence  of  authority  to  sign.  In  an  action  upon 
a  promissory  note  purporting  to  be  signed  by  two,  tlie  defendant,  who  wa& 
alone  served  witii  process,  denied  its  execution  by  him,  under  oath,  the 
evidence  being  very  conflicting  as  to  whether  he  signed  the  same,  or  gave 
his  co-defendant  authority  to  sign  his  name,  and  the  court,  on  behalf  of 
the  plaintiff,  instructed  the  jury  that  if  they  believed  the  defendant  signed 
the  note  or  authorized  the  signature,  or  held  himself  out  to  the  commu- 
nity as  being  interested  in  the  purchase  of  horses,  for  which  the  note  was 
given,  by  the  other  maker,  they  should  find  for  the  plaintifl':  Held,  that 
the  latter  part  of  the  instruction  was  erroneous,  as  the  only  interest  that 
would  make  him  liable  on  the  note  not  signed  by  him  or  by  his  authority, 
would  be  that  of  a  partner. 

2.  Partnership — mere  interest  in  purchase  does  not  make  one  a  partner. 
The  mere  fact  that  a  defendant  is  interested  in  the  purchase  of  horses  by 
another,  will  not,  of  itself,  make  him  liable  as  a  partner  to  one  dealing 
with  such  other  person. 

3.  Same — liable  as  partner  by  estoppel.  Where  it  is  sought  to  make  a 
defendant  liable  as  a  partner  of  a  third  person  to  a  creditor,  on  the  ground 
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that  he  held  himself  out  as  a  partner,  when  in  fact  he  was  not  interested 
as  such,  it  is  necessary  to  prove  that  the  plaintift'  gave  the  credit  with  a 
knowledge  that  the  defendant  had  so  held  himself  out.  This  knowledge 
may  be  inferred  from  slight  evidence. 

4.  Agency — evidence  of  authority  to  execute  note.  The  fact  that  two 
persons  had  money  in  bank  standing  to  the  credit  of  one  of  them,  and 
that  each  had  authority  to  check  in  the  other's  name  on  such  money,  does 
not  give  either  any  authority  to  sign  the  other's  name  to  a  promissory 
note;  nor  does  the  fact  that  the  person  whose  name  is  so  signed,  had  sev- 
eral times  before  signed  notes  for  the  other  as  security. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  action  by  Joseph  Palmer  against  Warren 
Coman  and  Marston  Hefner,  upon  a  promissory  note  purport- 
ing to  be  signed  by  both  the  defendants.  Service  was  had 
upon  Hefner  alone.  He  denied  the  execution  of  the  note 
under  oath. 

It  appeared  that  Coman  was  engaged  in  purchasing  horses, 
and  that  he  delivered  the  note  to  the  plaintiff  in  part  pay- 
ment for  horses  bought.  There  was  also  some  evidence  show- 
ing that  Hefner  was  interested  in  the  purchase  of  horses,  but 
the  nature  of  that  interest  does  not  clearly  appear.  They 
liad  money  in  bank  for  that  purpose,  and  Coman  frequently 
drew  checks  upon  it  in  Hefner's  name,  and  the  latter  set- 
tled with  the  bank  for  them.  The  plaintiff  recovered  upon 
the  note,  and  the  defendant,  Hefner,  appealed. 


Messrs.  Williams  &  Burr,  for  the  appellant. 
Messrs.  Weldon  &  Benjamin,  for  the  appellee. 


Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  a  suit  on  a  promissory  note  purporting  to  be 
signed  by  Warren  Coman  and  Marston  Hefner.  Coman  was 
not  served.  Hefner  denied  under  oath  the  execution  of  the 
note.     The  only  question  was,  whether  he  had  signed  the  note 
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himself  or  had  given  Coraan  authority  to  sign  his  name. 
The  evidence  was  very  conflicting.  The  court  gave  for  the 
plaintiff  the  following  instruction  : 

"The  court  further  instructs  the  jury,  that  in  determining 
the  issues  in  this  case,  they  are  to  take  into  consideration  all 
the  evidence  introduced,  and  if.  on  consideration  of  the  evi- 
dence, the  jury  believe  that  Hefner  signed  the  note  in  evi- 
dence, or  authorized  the  signature,  or  held  himself  out  to  the 
community  as  being  interested  in  the  Coman  purchase  of 
horses,  then  the  jury  will  find  the  issues  for  the  plaintiff." 

The  latter  part  of  this  instruction  is  erroneous.  The  defend- 
ant may  have  been  interested  in  Coman's  purchases  of 
horses  without  having  been  interested  in  such  a  way  as  to 
authorize  Coman  to  buy  horses  on  his  credit,  and  sign  his 
name  to  a  note.  To  do  this  it  would  have  been  necessary  that 
he  should  have  been  interested  as  a  partner.  He  might,  for 
example,  have  furnished  Coman  the  money  for  making  pur- 
chases on  such  terms  as  would  not  have  made  him  liable  for 
purchases  made  by  Comau  upon  credit,  though  he  might  be 
interested  in  the  results  of  the  purchase  as  bearing  upon  the 
compensation  he  was  to  receive  for  the  use  of  his  money. 
Only  such  an  interest  as  would  make  him  a  partner,  would 
make  him  liable  on  notes  given  by  Coman  in  their  joint 
names  and  without  his  authority.  It  follows,  that  if  he  is  to 
be  made  liable  in  consequence  of  the  position  which  he  has 
held  himself  out  to  the  community  as  occupying,  he  must 
have  held  himself  out  as  a  partner  of  Coman  in  these  pur- 
chases. If  he  is  to  be  made  liable  on  this  ground,  when 
he  was  not  in  fact  interested  as  a  partner,  it  would  also  be  ne- 
cessary to  show  that  the  plaintiff  took  the  notes  with  knowl- 
edge that  the  defendant  had  held  himself  out  as  thus  inter- 
ested. This  knowledge,  it  is  true,  might  be  easily  inferred 
if  the  defendant  had  thus  held  himself  out  "to  the  commu- 
nity," as  expressed  in  the  instruction,  and  we  thex'efore  do  not 
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regard  this  objection  to  the  instruction  as  very  likely  to  mis- 
lead. But  in  view  of  the  character  of  the  evidence,  we  think 
the  last  clause  of  the  instruction  should  have  been  more  spe- 
cific on  both  grounds. 

The  court  refused  the  two  following  instructions  for  the 
defendant : 

"Even  should  the  jury  believe,  from  the  evidence  in  this 
case,  that  Coman  and  Hefner  had  money  in  bank  standing  to 
the  credit  of  one  of  them,  and  that  each  had  authority  from 
the  other  to  check  in  the  other's  name  on  such  money,  from 
that  fact  alone,  it  does  not  follow  that  Hefner  gave  Coman 
authority  to   sign  his  (Hefner's)    name   to  promissory  notes, 

"Should  the  jury  believe  from  the  evidence  that  Hefner 
had  signed  several  notes  for  Coman  as  security,  Hefner  sign- 
ing his  own  name  to  such  notes,  this  fact  alone  does  not  show 
authority  in  Coman  to  sign  Hefner's  name  to  other  notes.' 

These  instructions  are  clearly  the  law,  and  we  think  the 
evidence  had  been  allowed  to  take  so  wide  a  range  that  they 
ought  to  have  been  given. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Matthew  Patton 


t;. 

Leander  Gates. 

1.  Married  woman — wTien  her  property  liable  for  husband's  debts.  If 
a  married  woman  advances  her  separate  property  or  money,  and  places  it 
in  the  hands  of  her  husband  for  the  purpose  of  his  carrying  on  &ny  gen- 
eral business,  and  he  obtains  credit  on  the  faith  of  being  the  owner  of  the 
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same,  the  entire  capital  so  embarked  in  the  enterprise,  with  tlie  increase, 
will  not  constitute  the  separate  property  of  the  wife  as  to  creditors,  but 
will  be  liable  for  the  husband's  debts. 

2.  Garnishment — note  overdue  made  payable  to  wife  to  defraud  creditors. 
Where  a  husband  traded  a  manufacturing  establishment  and  the  ma- 
chinery, belonging  to  himself  and  partner,  for  a  tract  of  land,  taking  the 
conveyance  to  his  wife  to  defraud  creditors,  and  afterwards  sold  the  same 
and  took  a  note  for  the  unpaid  price,  to  his  wife,  which  remained  in  her 
hands  until  after  its  maturity,  and  until  the  maker  was  garnisheed  by  a 
-creditor  of  the  firm  of  which  the  husband  had  been  a  member:  Held,  that, 
as  there  were  no  rights  of  innocent  assignees  involved,  the  amount  due  on 
the  note  was  subject  to  the  garnishment. 

Appeai.  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  John  A.  McClernand,  Judge,  presiding. 

This  was  a  proceeding  by  garnishment,  instituted  by 
Matthew  Patton  against  Leander  Gates.  The  facts  of  the 
-case  are  stated  in  the  opinion  of  the  court,  except  that  the 
proof  showed  the  note  given  by  Gates  was  overdue  and  still 
in  the  hands  of  the  wife  of  Kirkpatrick,  the  debtor,  at  the 
time  of  the  trial. 

Messrs.  Morrison  &  Patton,  for  the  appellant. 
Messrs.  Robinson,  Knapp  &  Shutt,  for  the  appellee. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

At  the  September  term,  1871,  of  the  Sangamon  circuit 
oourt,  appellant  obtained  a  judgment  against  Walter  Kirk- 
patrick and  Robert  N.  Allen,  who  were  partners,  for  the 
sum  of  $380. '21  and  costs;  an  execution  was  issued,  and  was 
returned  no  property  found.  An  affidavit  was  filed  by  appel- 
lant, stating  the  facts,  and  alleging  that  appellee  was  in- 
debted to  Kirkpatrick. 

Interrogatories  were  filed,  to  which  appellee  answered  that 
he  had  purchased  of  the  wife  of  Kirkpatrick  eighty  acres  of 
land,  and  had  paid  her  part  in  money  and  property,  and  had 
given  to  her  his  note  for  the  sum  of  $300,  with  ten   per  cent 
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interest,  and  that  the  note  was  not  paid.  The  case  was  tried 
by  the  court,  a  jury  being  dispensed  with  by  consent  of  the 
parties,  and  the  garnishee  was  discharged. 

It  appears,  from  the  evidence,  that  Allen  and  Kirkpatrick 
entered  into  partnership  in  manufacturing  and  repairing  of 
farming  implements.  They  purchased  a  lot,  built  a  house, 
purchased  and  put  up  machinery,  and  procured  material  for 
carrying  on  the  business.  After  a  time,  becoming  involved, 
Kirkpatrick  exchanged  the  manufactory  and  machinery  with 
Utt  for  the  eighty  acres  of  land,  took  charge  of  the  personal 
property,  and  agreed  with  Allen  to  pay  the  firm  debts.  On 
these  facts  the  parties  seem  to  be  entirely  agreed.  But  the 
defense  is  set  up  that  the  money  Kirkpatrick  put  into  the 
firm  was  furnished  him  by  his  wife,  and  he  swears  it  was, 
and  the  land  was  conveyed  to  her  by  Utt  to  secure  her  in  its 
payment. 

Allen,  on  the  contrary,  testifies  that,  at  the  time  it  was  fur- 
nished, and  until  this  difficulty  arose,  Kirkpatrick  never 
claimed  that  he  obtained  the  money  from  his  wife,  and  that 
he  collected  a  large  portion  of  it  from  Dr.  Du  Had  way  on  a 
note  payable  to  Kirkpatrick,  and  that  he  said  to  witness  that 
he  had  the  conveyance  made  to  his  wife  to  prevent  the  cred- 
itors from  selling  it  for  less  than  it  was  worth.  He  also  made 
the  same  statement  to  appellant. 

We  regard  the  finding  against  the  evidence  in  this  case. 
The  money  was  in  the  hands  of  Kirkpatrick  and  used  by  him 
as  his  own  ;  the  real  estate  and  machinery  were  not  in  the 
name  of  his  wife,  nor  did  she  claim  it,  but  on  the  other  hand 
the  legal  title  was  in  the  firm,  and  he  repeatedly  said  it  was 
only  conveyed  to  his  wife  to  prevent  its  sacrifice  by  creditors, 
and  this  is  not  overcome  by  his  unsupported  evidence.  But 
even  if  it  was,  still  it  must  be  held  liable  for  debts  incurred 
on  the  faith  that  it  was  firm  property. 

In  the  case  of  Wilson  v.  Loomis,  55  111.  352,  we  held  that, 
notwithstanding  the  act  of  1861,  if  a  married  woman  advance 
her  separate  property  or  money  and  place  it  in  the  hands  of 
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her  husband  for  the  purpose  of  carrying  on  any  general  busi- 
ness, and  the  husband,  by  his  skill  and  labor,  increase  the 
funds,  the  entire  capital  embarked  in  the  enterprise,  together 
with  the  increase,  will  not  constitute  the  separate  estate  of 
the  wife,  but  will  be  liable  for  the  debts  of  the  husband. 
But  if  the  rights  of  creditors  did  not  intervene,  as  between  the 
husband  and  wife  the  rule  might  be  different.  If  we  apply 
the  rule  there  announced,  then,  although  there  were  no  profits 
in  this  case,  the  capital  furnished  must  be  held  liable  to  the 
debts  of  Kirkpatrick  and  of  the  firm.  The  rule  should  ap- 
ply in  this  case  with  more  force  than  in  that.  There,  the  busi- 
ness was  done  in  the  name  of  the  wife,  whilst  here  it  was  in 
the  name  of  the  husband  and  his  partner.  There,  the  capi- 
tal and  profits  were  held  liable  for  the  husband's  individual 
debts,  whilst  in  this  case  it  is  only  sought  to  apply  the  capi- 
tal to  the  payment  of  firm  debts,  most  probably  created  on  the 
faith  that  all  the  capital  belonged  to  the  firm.  If  it  would 
operate  as  a  fraud  on  creditors  in  that  case,  much  more  so 
would  it  in  this  case.  We  have  no  doubt  that  the  money  due 
on  this  note  was  liable  to  be  garnisheed  for  the  payment  of 
the  judgment,  as  there  were  no  rights  of  innocent  assignees 
involved. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


The  Rockford,  Eock  Island  ai^d  St.  Louis 
Railkoad  Company 

V. 

Warrington  Spillers. 

Negligence— /«?7Mre  to  fence  road  in  six  months.  In  a  suit  against  a 
railroad  company  to  recover  damages  for  the  killing  of  stock,  the  first 
count  of  the  plaintiff's  declaration  proceeded  upon  the  statutory  liability 
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for  neglect  to  fence  the  road  within  six  months  after  the  same  had  been 
opened  for  use,  and  the  others  alleged  negligence  as  at  common  law. 
The  proof  showed  that  plaintifi''s  steers  were  killed  in  the  fall  of  1870,  and 
his  horses  and  hogs  in  the  summer  of  1871.  The  verdict  of  the  jury,  in 
favor  of  the  plaintifi",  included  the  value  of  the  steers,  which  the  plaintiif 
remitted,  and  judgment  was  rendered  for  the  residue:  Held,  that  the 
proof  showed  inferentially  that  the  road  had  been  open  for  use  six  months 
before  the  horses  and  hogs  were  killed,  and  therefore  sustained  the  first 
count  of  the  declaration. 

Appeal  from  the  Circuit  Court  of  Schuyler  county;  the 
Hon.  Chauncey  L.  Higbee,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  the  appellee  against  the 
appellant,  for  the  killing  of  certain  stock  of  the  plaintiflT.  The 
facts  of  the  case  are  stated  in  the  opinion  of  the  court. 

Mr.  John  S.  Bailey,  and  Mr.  C.  M.  Osboen,  for  the  ap- 
pellant. 

Messrs.  Warren  &  Vail,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  only  question  on  this  record  is,  was  this  road  opened 
for  use  six  months  prior  to  the  accident? 

The  declaration  contained  three  counts.  In  the  first  count 
it  was  alleged  the  road  had  been  opened  for  use  for  more  than 
six  months  prior  to  the  first  day  of  December,  1870;  that  no 
fence  was  erected,  the  locus  not  being  at  one  of  the  excepted 
places;  that,  on  the  second  day  of  June,  1871,  two  horses  of 
plaintiff  were  killed  ;  on  the  first  of  August  of  the  same  year, 
fifteen  hogs,  and  on  the  first  day  of  July,  1871,  three  steers, 
the  property  of  the  plaintiff. 

The  second  count  avers  that,  on  the  second  da}'  of  May, 
1870,  defendants  were  operating  a  railroad,  but  that  it  had 
not  at  that  time  been  opened  for  use  six  months,  and  then 
alleges  negligence  as  at  common   law. 

The  third  count  is  similar  to  the  second,  both  alleging  the 
killino;  of  the  same  animals  as  in  the  first. 
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In  the  progress  of  the  trial,  it  became  important  for  the 
plaintiff  to  prove  the  precise  time  the  road  was  opened  for 
use.  If  it  was  at  one  certain  time,  then  the  company  would 
be  responsible  for  killing  the  steers ;  if  at  another  certain 
time,  they  would  not  be.  AVitnesses  were  called  who  proved 
that  the  steers  were  killed  in  the  fall  of  1870,  and  the  horses 
and  hogs  in  the  summer  of  1871,  inferentially  showing  the 
the  road  had  been  opened  for  use  six  months  before  the  latter 
were  killed. 

When  the  verdict  of  the  jury  was  returned,  which,  from 
the  amount  found,  included  the  value  of  the  steers,  the  plain- 
tiff remitted  this  value  from  the  verdict,  and  took  judgment 
for  the  balance. 

It  is  proved  the  horses  and  hogs  were  killed  in  the  summer 
or  fall  of  1871.  As  the  road  was  opened  for  use  when  the 
steers  were  killed,  in  the  fall  of  1870,  and  the  horses  and  hogs 
were  killed  in  the  summer  or  fall  of  the  year  succeeding,  it 
follows  they  were  killed  more  than  six  months  after  the  open- 
ing of  the  road,  and  the  first  count  of  the  declaration  is  sus- 
tained. 

The  defendants,  on  the  trial,  admitted  they  were  responsible 
for  the  value  of  the  hogs.  The  steers  were  killed  at  a  time 
when  the  road  had  not  been  opened  for  six  months,  and  the 
plaintiff  remitted  their  value  and  took  judgment  for  the  value 
of  the  horses  and  hogs  only. 

We  see  no  error  in  the  record,  and  affirm  the  judgment. 

Judgment  ajii'med. 


170  Hag  AN  et  ah  v.  Parsons  et  al.  [Jan.  T. 

Opinion  of  the  Court. 

Charles  Hagai^  et  al. 

V. 

Lewis  B.  Parsoi^s  et  al. 


'  1.  Limitation — s&ven  years  under  act  of  1839 — as  against  mortgage,  by 
mortgagor  or  tJwse  succeeding  him.  Parties  purchasing  land  with  notice  of 
a  lien  reserved  in  the  deed  to  their  grantor,  can  not  defeat  a  proceeding 
to  foreclose  or  enforce  the  lien  by  seven  years  possession  and  payment  of 
taxes  upon  the  land.  The  limitation  law  of  1839  has  no  application  to 
such  a  case. 

2.  Same — as  to  foreclosure.  Tlie  mortgagee's  right  of  foreclosure  is  not 
barred  until  the  debt  itself  is  barred  by  the  statute  of  limitations,  which 
is  the  period  of  sixteen  years. 

Appeal  from  the  Circuit  Court  of  Macoupin  county ;  the 
Hon.  Horatio  M.  Vandeveer,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  Lewis  B.  Parsons  and  Al- 
bert G.  Edwards,  trustees  of  Eliza  Edwards,  against  Charles 
Hagan  and  George  Robb.  The  facts  are  stated  in  the  opinion 
of  the  court. 

Mr.  W.  R.  Welch,  for  the  appellants. 

Mr.  Geo.  W.  Hamilton,  for  the  appellees, 

Mr.  Justice  Scott  delivered  the  opinion   of  the   Court: 

On  the  9th  day  of  June,  1857,  Willis  G.  Edwards,  then 
acting  as  trustee  for  Eliza  Edwards,  conveyed  the  lots  de- 
scribed in  the  bill,  to  John  S.  Cotter  by  deed  duly  executed, 
but  reserved  in  it  a  lien  for  ^115.26,  being  for  the  purchase 
money,  which  was  evidenced  by  four  promissory  notes  exe- 
cuted by  Cotter,  payable  respectively  on  the  first  days  of  Oc- 
tober, 1857;  April,  1858;  October,  1858,  and  October,  1859; 
each  for  the  sum  of  $28.55. 

Willis  G.  Edwards  died,  and,  by  order  of  court,  appel- 
lees were  appointed  trustees  for  Eliza  Edwards,  to  execute 
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the  trust  created  by  the  deed   of  March  11,   1851,   made  by 
Framway  R.  Cassitt  and  Matilda,  his  wife. 

This  bill  was  filed  by  appellees  to  foreclose  the  lien  reserved 
in  the  deed  for  the  purchase  money. 

Appellants  are  grantees  of  Cotter,  and  it  appears  from  the 
agreed  statement  of  facts  they  received  the  possession  of  the 
lots  by  them  respectively  claimed  from  him,  and  have  been 
in  possession  more  than  seven  years,  and  paid  all  taxes  as- 
sessed on  the  property.  The  deed  from  Willis  G.  Edwards  ta 
Cotter  was  on  record  in  the  proper  office  at  the  date  appellants 
made  their  purchases. 

It  is  conceded  the  purchase  money  of  the  property  for 
which  a  lien  was  reserved  in  the  deed,  has  never  been  paid^ 
but  it  is  insisted,  as  appellants  have  been  in  possession  more 
than  seven  years,  and  paid  all  taxes  assessed  thereon  during 
that  period,  that  fact,  under  the  eighth  section  of  the  Statute 
o^  Limitations  of  1839,  in  some  way  bars  the  right  of  fore- 
closure. 

We  are  unable  to  perceive  how  appellees'  right  to  enforce 
the  lien  reserved  for  the  purchase  money  can  be  affected  by 
anything  contained   in   that  section  of  the  statute. 

Appellants  are  grantees  of  the  mortgagor,  Cotter,  and  took 
the  estate  with  notice  that  it  was  charged  with  the  payment 
of  the  purchase  money.  They  received  the  possession  from 
the  mortgagor,  and  it  was  his  and  their  legal  duty  to  pay  the 
taxes  on  the  property.  It  would  be  singular,  indeed,  if  the 
mortgagor,  by  retaining  possession  and  paying  taxes  for  seven 
successive  years,  could  defeat  the  mortgagee's  right  of  action. 
Such  a  construction  of  the  statute  would  be  absurd. 

Under  our  laws,  the  mortgagee's  right  of  foreclosure  is  not 
barred  until  the  debt  itself  is  barred  by  the  Statute  of  Lim- 
itations, which  Avould  be  a  period  of  sixteen  years.  Harris 
V.  Hills  et  al.  28  111.  44;  Brown  v.  Devine,  61  111.  260;  Medley 
V.  Elliott,  62  111.  532. 

The  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 
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Statement  of  the  case. 


LOTJIS   BiBBIi 

V. 

The  People,  for  use  of  the  City  of  Bloomington. 

1.  Special  assessments — of  the  jury  to  make.  Where  the  charter  of 
a  city  provided  that  the  expenses  of  certain  public  improvements  might 
he  assessed  and  levied  upon  real  estate  benefited,  etc.,  the  assessment  to 
be  made  by  a  jury  or  by  commissioners  appointed  by  the  city  council, 
and  the  mayor  selected  a  jury  of  six  men,  under  an  ordinance  to  that 
effect,  who  made  an  assessment :  Held,  that  the  assessment  was  not  legally 
miade,  a  jury  meaning  twelve  men,  and  if  they  were  regarded  as  com- 
missioners, they  should  have  been  appointed  by  the  council,  and  the  del- 
egation of  that  authority  by  them  to  the  mayor,  was  unauthorized  and 
void. 

3.  Same — must  he  made  in  ratio  of  benefits  and  advantages.  Where 
•special  assessments  are  not  made  in  proportion  to  the  ratio  of  benefits  and 
advantages  resulting  to  the  property  upon  which  they  are  levied,  by  the 
proposed  improvement,  as  required  bj^  the  law  authorizing  the  same,  they 
will  be  illegal  and  void. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  application,  by  the  county  treasurer  of  Mc- 
Lean county  to  the  county  court  of  that  county,  for  judgment 
against  certain  lots  in  the  city  of  Bloomington  for  delinquent 
special  assessments. 

The  ordinance  under  which  the  assessments  were  made, 
required  the  jury  to  assess  and  fix  the  value  of  the  benefits 
or  damages  of  the  improvement  to  all  of  the  lots,  etc.,  which, 
in  their  judgment,  were  specially  benefited  or  damaged 
thereby,  but  did  not  require  the  assessments  so  made  to  be 
in  proportion  to  the  benefits  resulting  to  each  lot,  etc.  It 
appeared  that  the  assessments  were  made  to  cover  the  cost  of 
the  pavement  where  there  was  no  damage,  putting  two-thirds 
of  the  actual  cost  on  the  property  along  the  line  of  the  street 
according  to  the  number  of  feet  frontage,  without  equalizing 
benefits. 
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Louis  Bibel,  the  appellant,  appeared  in  the  county  court 
and  resisted  the  application  for  judgment  against  his  land, 
on  the  following  grounds  : 

1.  The  proceedings  under  which  said  assessment  was  made, 
were  wholly  void. 

2.  The  court  had  no  jurisdiction  of  the  case. 

3.  The  assessment  was  too  large. 

4.  At  the  time  the  assessment  was  made,  there  was  no  law 
authorizing  the  same. 

5.  The  owner  was  entitled  to  a  jury  trial  in  a  court  of 
competent  jurisdiction,  and  to  have  all  papers  filed  in  said 
court  upon  institution  of  the  proceedings,  which  was  not  done 
in  this  case. 

The  county  court  overruled  the  objections  and  rendered 
judgment  for  the  sale  of  defendant's  property,  from  which  he 
appealed  to  the  circuit  court,  where  a  judgment  was  rendered 
that  defendant's  lot,  or  so  much  thereof  as  should  be  necessary 
to  satisfy  the  assessment  and  costs,  be  sold  as  the  law  directs. 
From  this  judgment  the  defendant  prosecuted  this  appeal. 

Messrs.  Rowell  &  Hamilton,  and  Messrs.  Hughes  &  Mc- 
Cart,  for  the  appellant. 

Mr.  Ira  J.  Bloomfield,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  case  involves  the  validity  of  a  special  assessment, 
levied  upon  the  lands  of  appellant  by  the  authorities  of  the 
city  of  Bloomington,  for  the  purpose  of  paying  part  of  the 
cost  and  expense  of  paving  with  Nicholson  pavement  a  por- 
tion of  Center  street,  in  that  city.  The  court  below  sustained 
the  proceedings. 

Section  3,  chapter  6,  of  the  amended  charter  of  Blooming- 
ton  (Private   L.  1867,  vol.  1,  p.  651),  after  conferring  upon 
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the  city  council  the  power  of  making  such  improvements,  eon- 
tains  this  provision:  ''The  expenses  of  any  improvement 
mentioned  in  this  section,  or  any  portion  thereof  (except  side- 
walks), may  be  levied  and  assessed  upon  the  real  estate 
adjoining,  or  deemed  benefited  thereby,  with  the  costs  of 
proceeding  therein  in  proportion,  as  nearly  as  may  be,  to  the 
benefits  resulting  thereto,  and  may  be  collected  as  in  other 
•cases.  The  above  assessments  may  be  made  either  by  a  jury, 
or  by  commissioners  appointed  by  the  city  council,  as  the 
oouncil  shall,  by  ordinance,  prescribe." 

The  ordinance  directing  the  improvement  in  question,  was 
passed  under  this  section. 

It  provides  that  the  assessment  should  be  made  by  a  jury 
of  six;  and  delegates  to  the  mayor  the  authority,  not  only  to 
■draw  the  jury  from  a  panel  of  twelve  freeholders  whom  he 
may  cause  to  be  summoned,  but  also  authority  to  discharge 
such  jury  at  any  time  for  sufficient  cause,  and  impannel 
another  in  like  manner.  The  ordinance,  voluminous  as  it  is, 
nowhere  provides  that  the  cost  and  expense  of  the  improve- 
ment should  be  assessed  upon  the  property  deemed  benefited 
thereby,  in  proportion,  as  nearly  as  might  be,  to  the  benefits 
resulting  thereto;  but  declares  that  the  jury  "shall  assess 
and  fix  the  value  of  the  benefits  or  damages  of  such  improve- 
ments to  all  of  the  lots  or  blocks,  or  parts  of  lots  or  blocks, 
tracts  of  land,  premises  or  real  estate,  which,  in  their  judg- 
ment, are  specially  benefited  or  damaged  thereby."  Nor  does 
the  report  of  the  jury  purport  that  they  assessed  the  amount 
of  the  cost  of  the  improvement,  which  was  to  be  paid  by 
special  assessment,  upon  the  real  estate  deemed  benefited  by 
it,  in  proportion  to  the  benefits  resulting  to  each  parcel  of 
real  estate.  Xo  provision  was  made  for  ascertaining  whether 
real  estate  could  be  found  which  would  be  benefitted  by  the 
improvement  to  the  whole  or  any  amount  of  the  cost  and 
•expense  of  the  improvement.  But  the  mayor  selected  the 
jury,  and  himself  and  their  city  attorney  informed  them  that 
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the  city  would  be  willing  to  pay  one-third  of  such  cost  and 
expense,  upon  which  suggestion,  it  appears^  the  jury  acted. 

This  proceeding  was  not  in  conformity  with  the  provisions 
of  the  statute  under  which  it  was  conducted,  and  can  not  be 
sustained. 

If"  we  construe  the  word  jury,  in  the  last  clause  of  the  por- 
tion of  the  statute  above  quoted,  as  used  in  the  sense  in  which 
that  terra  is  understood  in  all  constitutions  and  statutes  when 
not  expressly  qualified,  then  it  means  a  jury  of  twelve  men; 
and  the  city  council  had  no  authority  to  reduce  the  number 
to  six.  But  if,  on  the  other  hand,  it  was  not  intended  in  that 
general  sense,  but  the  term  was  employed  as  synonymous  with 
that  of  commissioners,  and  the  number  left  to  the  discretion 
of  the  council,  then  it  is  clear  that  they  should  have  been 
appointed  by  the  council,  and  the  delegation  by  that  body  of 
power  to  the  mayor  to  select  them,  was  unauthorized  and 
void.  City  of  East  St.  Louis  v.  Wehi'ung,  50  111.  28;  Dillon  on 
Corp.  pp.  108,  109. 

Another  vital  objection  to  the  ordinance  and  proceeding 
under  it,  is,  that  the  principle  of  the  statute  requiring  the 
assessments  to  be  made  in  the  ratio  of  advantages  and  bene- 
fits, was  wholly  disregarded. 

We  are  of  opinion  that  the  assessment  was  illegal,  and  that 
the  judgment  of  the  court  below  sustaining  it,  should  be 
reversed. 

Judgment  reversed, 

Mr.  Justice  Scott  took  no  part  in  this  decision. 
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Statement  of  the  case. 


The  Chicago  and  Alton  Railroad  Co. 


John  Elmore. 

1.  Negligence— /(^^7Mre  to  give  statutory  signal  at  crossing,  prima  facie 
evidence  of.  In  an  action  against  a  railroad  company  to  recover  damages 
received  by  a  collision  with  the  train  at  a  road-crossing,  the  court  gave 
the  following  instruction  for  the  plaintiff:  "If  the  jury  believe,  from  the 
evidence,  that  the  defendants,  their  agents  and  servants,  omitted  to  ring  a 
bell  or  sound  a  whistle  in  the  manner  required  by  law,  such  omission 
constitutes  a  prima  facie  case  of  negligence,  and  the  defendants  are  liable 
to  plaintiflF  for  the  loss  and  damage  proved  to  have  been  sustained  by  him 
by  reason  of  such  negligence:"  Held,  that  such  instruction  did  not  as- 
sume the  absolute  liability  of  the  company  for  the  omission  to  comply 
with  the  statute,  and  that  the  only  construction  to  be  given  to  it  was,  that 
the  proof  must  show  the  damage  was  ©ccasioned  by  reason  of  such  neg- 
lect to  ring  the  bell  or  sound  the  whistle,  and  therefore  was  not  erroneous. 

2.  Same — excuse  for  slight  negligence  on  the  part  of  tlie  plaintiff.  In  the 
same  case,  the  court  also  gave  the  following  instruction  for  the  plaintiff: 
"The  jury  are  instructed  that,  if  they  believe,  from  the  evidence,  that  a 
bell  was  not  rung  or  a  whistle  sounded  at  a  distance  of  eighty  rods  from 
the  crossing,  and  kept  ringing  or  whistling  until  the  crossing  was  reached^ 
and  the  plaintiff  was  lulled  into  security  by  reason  of  such  neglect  on  the 
part  of  the  defendant,  then  plaintiff  would  have  the  right  to  recover,  evea 
though  he  was  guilty  of  slight  negligence:"  Held,  that  the  instruction  waa- 
not  erroneous. 

3.  Notwithstanding  the  neg.ect  of  a  railroad  company  to  give  the  stat- 
utory signal  before  approaching  a  road-crossing  with  its  train,  the  trav- 
eler must  exercise  caution  and  prudence,  but  without  such  warning  of 
danger  his  care  would  necessarily  be  less,  and  any  injury  to  him,  under 
such  circumstances,  must  naturally  be  attributed,  in  a  great  degree,  to 
the  negligence  of  the  company. 

Appeal  from  the  Circuit  Court  of  Menard  county;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  John  Elmore  against 
the  Chicago  and  Alton  Eailroad  Company,  to  recover  dam- 
ages for  injury  to  the  plaintiff^s  person,  the  killing  of  a  horse 
and  injury  to  another,  and  the  breaking  of  his  wagon,  caused 
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by  a  collision  with  a  train  of  the  defendant  at  a  public  road- 
crossing.  The  negligence  attributed  to  the  defendant  was  an 
omission  to  ring  a  bell  or  sound  a  whistle  before  reaching  the 
irossing,  as  required  by  the  statute.  The  facts  appear  in  the 
opinion. 

Mr.  N.  W.  Branson,  for  the  appellant. 

Messrs.  Lacey  &  Wallace,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

It  is  urged  that  the  negligence  of  the  plaintiff  was  not  only 
largely  contributory  to,  but  was  the  sole  cause  of  the  accident 
to  him  and  his  property. 

The  negligence  imputed  to  the  plaintiff  in  approaching  the 
crossing  of  the  railroad  track,  and  the  omission  of  the  com- 
pany to  ring  the  bell  or  sound  the  whistle  in  compliance  with 
the  statute,  were  matters  contested  before  the  jury.  The  con- 
flict in  the  evidence  was  of  that  character  which  the  jury 
were  peculiarly  qualified  to  reconcile,  and  we  can  not  say  that 
any  injustice  has  been  done.  The  damages  assessed  w'ere 
only  $200,  for  some  injury  to  the  person  of  the  plaintiff,  the 
killing  of  one  horse  and  injury  to  another,  and  the  breaking 
of  the  wagon.  Neither  the  amount  of  the  verdict,  nor  any- 
thing apparent  in  the  record,  justify  the  conclusion  that  the 
jury  were  actuated  by  passion  or  prejudice.  Without  a  re- 
capitulation of  the  testimony,  it  is  sufficient  to  remark  that 
we  are  satisfied  the  evidence  sustains  the  finding. 

Objection  is  made  to  this  instruction  : 

"If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ants, their  agents  and  servants, omitted  to  ring  a  bell  or  sound 
a  whistle  in  the  manner  required  by  law,  such  omission  con- 
stitutes a  prima  facie  case  of  negligence,  and  the  defendants 
are  liable  to  plaintiff  for  the  loss  and  damage  proved  to  have 
been  sustained  by  him  by  reason  of  such  negligence." 
12— 67th  III. 
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The  last  clause  of  the  instruction  is  in  almost  the  exact 
language  of  the  statute,  and  does  not  assume  an  absolute  lia- 
bility on  the  part  of  the  company  for  the  omission  to  comply 
with  the  law.  The  plausible,  if  not  the  only  construction, 
to  be  given  to  this  instruction  is,  that  the  proof  must  show 
that  the  damage  was  occasioned  by  I'eason  of  the  neglect  to 
ring  the  bell  or  sound  the  whistle. 

The  eighth  instruction  is  almost  in  the  language  of  this 
court  in  tlie  case  of  C.  B.  and  Q.  R.  R.  Co.  v.  Triplett,  38  111. 
483.     It  is  as  follows  : 

^'The  jurv  are  instructed  that,  if  they  believe,  from  the  evi- 
dence, that  a  bell  was  not  rung  or  a  whistle  sounded  at  a  dis- 
tance of  eighty  rods  from  the  crossing,  and  kept  ringing  or 
whistling  until  the  crossing  was  reached,  and  the  plaintiff 
was  lulled  into  security  by  reason  of  such  neglect  on  the  part 
of  the  defendants,  then  plaintiff  would  have  the  right  to  re- 
cover, even  though  he  was  guilty  of  slight  negligence." 

The  statute  requires  timely  warning  to  be  given  of  the 
approach  of  all  trains  to  the  crossings  of  public  highways. 
The  signal  must  be  so  prolonged  as  to  give  the  traveler  full 
and  ample  notice  of  the  coming  train.  AVhen  he  approaches 
a  crossing  and  no  signal  has  been  given,  the  necessary  conclu- 
sion in  his  mind  is,  that  no  train  is  near,  and  he  is  not  so 
careful  or  watchful  as  if  the  required  signal  had  been  heard. 
Notwithstanding  the  neglect  of  the  company,  the  traveler 
must  exercise  caution  and  prudence,  but  his  care  would 
necessarily  be  less  when  he  had  no  warning  of  danger  ;  and 
any  injury  to  him,  under  such  circumstances,  must  naturally 
be  attributed,  in  a  great  degree,  to  the  negligence  of  the 
company. 

In  the  case  before  cited,  somewhat  similar  to  this  in  the 
facts,  this  court  said  :  "The  vigilance  of  the  deceased  was 
probably  lulled  to  sleep  by  the  fact  that  he  had  not  heard  the 
signal  which  the  law  required  from  the  coming  train.     We 
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consider  the  deceased  as  guilty  of  a  certain  degree  of  negli- 
gence, but  of  a  degree  slight  in  comparison  with  the  reckless 
carelessness  of  the  persons  having  the  train  in  charge.  His 
carelessness  may  have  been  induced  by  the  presumption  that 
these  persons  would  do  their  duty." 

The  refused   instruction    is  substantially  contained  in  sev- 
eral given  for  the  company. 

We  think  the  judgment  should  be  affirmed,  and  it  is  ac- 
cordingly done. 

Judgment  affii'med. 


Michael  Henrichsen 

V. 

Samuel  P.  Hodgen  et  al. 

1.  Partition— ;;wr2S(f?c^zo;i  to  try  an  adverse  claim  of  title.  In  a  suit  for 
partition  when  one  of  the  defendants  is  in  possession,  claiming  title 
adversely,  the  court  having  acquired  jurisdiction  for  the  purpose  of  par- 
tition, may  do  complete  justice  between  the  parties,  and  dispose  of  the 
whole  question  of  title  between  them,  and  thus  save  the  necessity  of  an 
action  at  law. 

2.  Same — proof  of  title — wJiat  sufficient.  Where  the  record  of  a  parti- 
tion suit  showed  that  the  deceased  ancestor,  from  whose  heirs  the  plain- 
tiff had  procured  conveyances,  received  a  deed  for  the  lands  in  1845,  and 
that  he  resided  on  the  same  at  the  time  of  his  death  in  1848:  Held,  that 
this  was  prima  facie  evidence  of  title  in  fee  in  such  former  deceased 
owner. 

3.  And  where  the  defendant  in  partition,  in  his  answer,  stated  that  he 
was  unable  to  state,  from  his  present  information,  whether  such  former 
owner  died  seized  of  the  land  or  not,  but  that  he  presumed  said  allega- 
tion was  true :  Held,  that  this  was  a  sufficient  admission  of  title  in  such 
owner  at  the  time  of  his  death. 

4.  Same — decree  as  to  an  adverse  title  in  party  in  possession.  In  a  suit 
for  the  partition  of  lands  in  the  adverse  possession  of  one  claiming  title 
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acquired  under  a  sale  for  taxes,  while  the  court  may  determine  the  ques- 
tion of  title,  yet  it  will  be  error,  upon  finding  in  favor  of  the  plaintiff,, 
to  decree  that  such  defendant's  title  be  annulled  and  extinguished  as  a 
cloud  upon  the  title  of  the  other  party. 

5.  Limitation  law  of  1839 — what  is  color  in  good  faith.  Where  the 
widow  of  a  deceased  owner  of  laud  conveyed  her  uuassigned  dower  inter- 
est in  the  same,  and  her  grantee  conveyed  to  the  defendant  in  a  suit  for 
partition,  informing  such  defendant  that  he  owned  nothing  but  such  dower 
interest,  and  that  was  all  he  could  convey:  Held,  that  such  deed  could 
not  be  relied  on  as  color  of  title  made  in  good  faith,  to  defeat  the  suit  for 
partition. 

6.  Same — color  of  title  to  defeat  a  partition.  Where  a  defendant  in 
possession  had  acquired  a  deed  from  one  holding  a  tax  title  on  the  land 
of  which  partition  was  sought,  and  had  paid  all  taxes  thereon  for  more-, 
than  seven  successive  years  before  the  commencement  of  a  suit  for  par- 
tition, such  payments  being  coupled  with  actual  possession:  Held,  that 
such  deed  was  color  of  title,  notwithstanding  the  defendant  afterwards 
suffered  the  land  to  go  to  sale,  and  that  such  payment  and  possession  was- 
a  bar  to  the  suit,  except  as  to  the  interest  of  parties  laboring  under  disa- 
bility. 

7.  Deed — delivery.  Wliere  a  party  executes  a  deed  for  land,  and  it  is 
left,  with  his  assent,  in  the  hands  of  a  third  party,  for  the  grantee,  but  is 
lost  in  such  third  party's  hands,  this  will  amount  to  a  delivery  of  such 
deed. 

8.  Redemption  from  tax  sale — eff'ect  of  certificnte  of  as  evidence.  A 
certificate  of  the  redemption  of  land  from  tax  sale  is  only  evidence  of  the- 
deposit  with  the  clerk  of  the  redemption  money.  It  is  not  evidence  of 
the  right  to  redeem,  and  furnishes  no  evidence  of  the  age  of  the  person 
assuming  to  exercise  the  right. 

AppeaTj  from  the  Circuit  Court  of  Logan  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Hay,  Greene  &  Littler,  for  the  appellant. 

Mr.  W.  B.  Jones,  and  Mr.  W.  P.  Randolph,  for  the  appel- 
lees. 

Mr.  Justice  Shei>don  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  filed  by  Samuel  P.  Hodgen,  on  the 
24th  of  July,  1867,  for  partition  of  two  certain  40  acre  tracts 
and  one  10  acre  tract  of  land,  of  which,  as  claimed,  one  Josiah 
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Bradshaw  died  seized  in  fee.  The  partition  was  sought  as  be- 
tween Hodgen,  claiming  seven-ninths  of  the  land,  derived 
from  certain  heirs  of  Bradshaw,  and  others  claiming  by 
descent  from  Bradshaw. 

The  bill  made  Michael  Henrichsen  a  party,  alleging  that 
he  was  in  possession  of  the  lands,  but  denying  that  he  had 
any  legal  or  equitable  interest  therein.  Robert  B.  Latham 
was  also  made  a  party  as  claiming  some  interest  in  the  lands. 

The  court  below  found  the  rights  of  the  parties  to  be  as 
set  out  in  the  bill,  and  decreed  partition  as  prayed  for,  and 
■declared  the  claims  of  title  of  Henrichsen  and  Latham  to  be 
invalid  and  annulled  the  same,  and  removed  that  of  the  former 
as  a  cloud  upon  the  title  of  the  complainant. 

Henrichsen  prosecutes  this  appeal. 

It  is  first  objected,  that  Henrichsen  being  in  possession,  the 
proper  remedy  as  to  him  is  at  law,  by  an  action  of  ejectment. 

But  a  court  of  equity,  having  taken  jurisdiction  of  the  case 
for  the  purpose  of  partition,  may  do  complete  justice  between 
the  parties  and  dispose  of  the  whole  question  of  title  between 
them,  and  save  the  necessity  of  a  resort  to  an  additional 
suit. 

It  is  then  said  that  equity  will  require  the  complainant  to 
make  out  his  case  as  fully  as  he  would  be  required  to  do  if  he 
were  suing  in  a  court  of  law;  and  that  the  record  does  not 
show  that  Josiah  Bradshaw  ever  had  title  in  fee  to  these  lands. 
It  does  show  a  deed  to  him  of  the  lands  from  David  French 
in  1845,  and  that  he  resided  on  the  lands  at  the  time  of  his 
death,  about  1848.  This  would  be  prima  facie  evidence  of  a 
title  in  fee.  Besides,  Henrichsen  says,  in  his  answer,  that  l.e  is 
"  unable  to  state,  from  his  present  information,  whether  Josiah 
Bradshaw  died  seized  of  the  real  estate  described  in  complain- 
ant's bill  or  not,  but  he  presumes  said  allegation  is  true;" 
and  if  the  respondent  thus  presumes,  we  will  so  presume. 

Henrichsen  sets  up  ownership  of  the  lands  in  fee.  His 
claim  of  title  is  under  the  first  section  of  the  limitation  law 
of  1839,  by  virtue  of  the   actual   possession  of,  and  payment 
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of  taxes  on  the  lands  for  seven  successive  years  under  claim 
and  color  of  title  made  in  good  faith. 

In  1850,  the  widow  of  Josiah  Bradshaw  conveyed  to  one 
Primm  her  unassigned  dower  interest  in  the  lands,  and  there- 
upon surrendered  to  him  the  possession  and  removed  to  the 
State  of  Iowa  with  her  children.  She  died  on  the  10th  day 
of  January,  1867.  In  March,  1858,  Primm  conveyed  his 
interest  in  the  lands  to  Henrichsen,  telling  him,  at  the  time, 
that  he  owned  nothing  but  such  dower  interest,  and  that  was 
all  he  could  convey.  About  a  week  afterward,  Henrichsen 
purchased  from  Robert  B.  Latham  his  interest  in  these  lands, 
it  being  a  tax  title  claim,  and  obtained  from  Latham  a  deed 
therefor.  The  lands  were  purchased  by  Latham  at  a  tax  sale 
in  1852,  for  the  taxes  of  1851,  and  a  tax  deed  was  executed 
to  him  Nov.  27,  1854.  Henrichsen  took  possession  of  the 
lands  in  the  spring  of  1858,  and  has  been  in  the  possession 
of,  and  paid  the  taxes  on  them  ever  since.  The  deed  from 
Primm  does  not  appear  to  be  relied  on  as  color  of  title,  as  it 
evidently  could  not  be  set  up  as  color  of  title  made  in  good 
faith  ;  but  it  seems  to  be  claimed  that  possession  was  gained 
thereunder,  and  the  deed  from  Latham  is  relied  on  as  good 
color  of  title. 

This  latter  deed,  in  accordance  with  decisions  of  this  court, 
must  be  regarded  as  constituting  good  color  of  title  made  in 
good  faith.  But  it  is  claimed  that  this  was  done  away  with 
and  the  color  of  title  lost  by  reason  of  a  subsequent  sale  of 
the  lands,  and  purchase  of  them  by  Latham  in  1858,  for  the 
taxes  of  1857,  and  a  tax  deed  therefor  made  to  him  in  18G1. 
It  was  not  necessary  that  Henrichsen  should  have  title,  but 
only  color  of  title. 

That  consisted  in  the  deed  from  Latham  to  Henrichsen  in 
the  spring  of  1858.  The  subsequent  sale  and  conveyance  of 
the  lands  for  taxes  in  nowise  impaired  the  deed  itself  as  an 
operative  deed,  and  Henrichsen  still  continued  to  hold  his 
color  of  title,  notwithstanding  the  subsequent  tax  sale  and  tax 
deed,  and  there  could  be   no  imputation  to  him  of  bad  faith 
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in  so  doing.  The  cases  cited  by  appellee's  counsel  on  this 
head,  we  consider  to  be  without  application. 

Henrichsen,  then,  having  taken  possession  under  his  deed 
from  Latham,  in  March,  1858,  and  paid  the  taxes  for  that 
vear  and  each  succeeding  year  thereafter,  up  to  the  filing  of 
complainant's  bill,  he  had,  at  that  time,  paid  taxes  for  more 
than  seven  successive  years,  his  color  of  title  and  possession 
concurring  therewith,  whereby,  under  the  statute,  he  had 
acquired  a  complete  bar.  This,  however,  will  not  apply  to 
the  ten  acre  tract,  as  that  was  not  included  in  Latham's  tax 
deed  of  Nov.  27,  1854,  and  we  do  not  consider,  from  the  evi- 
dence, that  that  tract  was  embraced  in  the  deed  from  Latham 
to  Henrichsen  in  the  spring  of  1858.  This  deed,  itself,  was 
not  produced,  having  been  lost;  and  we  are  of  opinion,  from 
the  evidence,  that  it  only  embraced  the  two  forty  acre  tracts, 
they  being  all  the  lands  that  were  contained  in  Latham's  tax 
deed  of  1854. 

A  point  is  made,  that  there  is  no  sufficient  evidence  of  the 
execution  of  this  deed  by  Latham  to  Henrichsen. 

Without  reviewing  the  evidence,  we  will  say  that,  although 
it  is  not  so  satisfactory  as  might  be  desired  to  establish  the 
existence  of  a  lost  deed,  we  are  inclined  to  believe  from  it 
that  Latham  did  execute  the  deed,  and  that,  with  his  assent, 
it  was  left  in  the  hands  of  the  witness  Wyatt  for  Henrichsen, 
whei'e  it  remained  several  years  until  it  became  lost.  This 
would  amount  to  a  delivery  by  Latham  to  Henrichsen. 

Al  the  time  of  the  tax  sale  to  Latham  in  1852,  the  heirs 
of  Bradshaw,  who  held  the  adverse  title,  were  under  the  age 
of  twenty-one  years,  and  so  continued  until  October  1,  1862, 
when  the  eldest  one  became  of  age.  The  statute  allowed 
them  three  years  after  the  disability  of  infancy  should  have 
ceased  to  exist,  within  which  to  commence  suit,  and  thereby 
prevent  the  accruing  of  the  bar  of  the  statute. 

As  to  the  eldest,  John  Bradshaw,  the  suit  having  been 
brought  in  1867,  it  was  commenced  too  late  to  save  his  inter- 
est from  the  bar. 
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As  to  the  remaining  heirs,  there  is  no  proof  whatever  as 
to  their  age,  so  that  it  does  not  appear  that  the  suit  was  com- 
menced within  the  limited  time  which  would  save  their  inter- 
est from  the  operation  of  the  statute. 

We  can  attach  no  importance  to  the  certificate  of  redemp- 
tion of  James  Bradshaw's  interest,  bearing  date  January  8, 
1867,  as  proof  of  age.  The  statute  regulating  the  sale  of  land 
for  taxes,  allows  an  infant  one  year  after  coming  of  age  with- 
in which  to  redeem. 

The  certificate  of  redemption  is  only  evidence  of  the  de- 
posit of  the  redemption  money  with  the  clerk;  it  is  not  evi- 
dence of  the  right  to  redeem,  and  consequently  furnishes  no 
evidence  of  the  age  of  the  person  assuming  to  exercise  the 
right  to  redeem. 

Upon  another  hearing  there  will  be  an  opportunity  to  sup- 
jilv  the  proof  of  the  ages  of  the  heirs,  if  it  be  important,  and 
also  any  evidence  that  there  may  be  to  disprove  the  existence 
of  a  deed  from  Latham  to  Henrichsen.  It  was  also  erro- 
neous to  decree  that  Henrichsen's  title  should  be  annulled  and 
extinguished. 

Perceiving  no  error  as  respects  the  ten-acre  tract  of  land, 
the  decree  as  to  that  tract  is  affirmed;  but  as  to  the  two  forty- 
acre  tracts  of  land  the  decree  is  reversed,  and  the  cause  re- 
manded for  farther  proceedings  conformable  hereto. 

Decree  reversed  in  part. 
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George  Long 

V. 

Margaret  Sutter. 


Practice — lost  summons — how  supplied.  A  copy  can  be  supplied  in  place 
of  a  lost  summons  only  by  an  order  of  the  court,  upon  notice  and  proof. 
Where  the  record  fails  to  show  an  order  for  that  purpose,  this  court  can 
not  consider  such  copy. 

Appeal  from  the  Circuit  Court  of  Morgan  county  ;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

Mr.  Oscar  A.  DeLeuw,  for  the  appellant. 

Mr.  William  H.  Barnes,  for  the  appellee. 

Per  Curiam  :  The  original  summons  in  this  case  was 
quashed,  on  motion,  at  the  January  term,  1872.  At  the  No- 
vember term,  1872,  a  copy  of  a  lost  summons  was  supplied, 
but  it  was  a  copy  of  the  same  summons  that  had  been  quashed. 
Judgment  was  rendered  at  that  term  on  the  summons  thus 
quashed.  The  record  was  brought  here  by  the  defendant, and 
the  plaintiff  has  filed  an  amended  record,  which  differs  from 
the  original  only  by  showing  that  in  January,  1873,  after 
this  appeal  was  taken,  the  copy  of  another  summons,  dated 
March  11,  1872,  and  served  March  21,  1872,  was  filed  in  the 
clerk's  office  of  the  circuit  court.  This  copy  we  can  not  con- 
sider, as  a  copy  of  a  lost  summons  can  be  supplied  in  place 
of  the  original  only  by  order  of  court,  upon  notice  and  proof. 
The  record  shows  no  order  of  court. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Robert  C.  Sallee 

V. 

Warren  M.  Fales. 

Common  coxints — right  to  recover  under.  The  defendant,  as  township 
ti'easurer,  at  the  expiration  of  his  office,  settled  with  the  trustees  of  schools 
and  agreed  upon  the  sum  in  his  hands.  He  then  assigned  a  promissory- 
note  held  by  him  to  the  plaintiff,  who  was  his  successor,  agreeing  with 
the  trustees  that  he  would  pay  it,  if  the  maker  did  not.  In  default  of 
payment,  suit  was  brought  and  a  recovery  had  of  the  amount  due  the  trus- 
tees. The  special  count  not  being  sustained  by  the  proof,  it  was  urged 
that  the  judgment  could  be  sustained  under  the  common  counts:  B^eld, 
that  the  plaintiff  could  not  maintain  the  action  under  the  common  counts; 
aliterif  the  suit  had  been  in  the  name  of  the  trustees. 

Appeal  from  the  Circuit  Court  of  McLean  county  ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Stevenson  &  Ewing,  for  the  appellant. 

Messrs.  Williams  &  Burr,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

Sallee  was  township  treasurer,  and  Fales  was  his  successor 
in  office.  Sallee  met  the  trustees  and  Fales,  to  settle.  The 
amount  due  was  agreed  upon,  and  Sallee  assigned  to  Fales  a 
note  on  one  Carpenter,  agreeing  that,  if  Carpenter  did  not 
pav  it  in  a  certain  time,  he  would.  Carpenter  did  not  })av, 
and  Fales  brought  this  suit  against  Sallee,  and  recovered. 

We  regret  to  be  obliged  to  reverse  this  judgment,  but  it 
can  not  be  avoided.  The  declaration  contains  a  special  count 
declaring,  under  the  statute,  against  Sallee  as  an  assignor, 
and  the  common  "counts.  The  proof  does  not  sustain  that 
count  and  the  instructions  given  in  reference  to  it  were 
faulty.  The  verdict,  however,  as  is  manifest  from  the  com- 
putation  of  the  interest,  was   rendered   under  the   common 
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counts,  anil  it  is  urged  that  it  can  be  sustained  under  the  ac- 
count stated.  It  could  be,  if  the  trustees  were  plaintiffs. 
The  note  was  evidently  not  taken  in  satisfaction  of  the  debt 
due,  but  as  a  means  of  payment.  Sallee  was  to  pay,  if  the 
maker  of  the  note  did  not.  But  the  debt  was  due  to  the  trus- 
tees, and  the  promise  to  pay,  as  testified  by  the  plaintiff  him- 
self, was  made  to  them.  These  parties  had  no  accounts  to 
adjust.  The  account  was  stated  with  the  trustees^  and  the  suit 
must  be  brought  in  their  name. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Catharine  C-  Ruckkr,  Admx.  etc. 

V. 

Nancy  O.  Redmon. 

1.  Administratok — liability  for  loss  through  neglect  of  duty.  Where  an 
administratrix  of  an  estate  deposited  a  large  sum  of  collections  in  a  bank, 
where  she  suffered  it  to  remain  for  a  long  time,  and  neglected  to  make 
her  yearly  report  to  the  countj^  court  and  obtain  an  order  to  pay  out  such 
money,  until  after  such  bank  became  insolvent,  and  the  same  was  lost: 
Held,  that  notwithstanding  the  credit  of  the  bank  was  good  at  the  time  of 
the  deposit,  she  was  liable  to  account  for  the  sum  so  lost,  on  account  of 
her  neglect  of  duty  to  make  yearly  reports  and  pay  out  the  money  on  the 
order  of  the  court,  before  the  failure  of  the  bank. 

2.  In  such  case  the  fact  of  the  pendency  of  a  suit  in  chancery  in  another 
county  to  settle  her  right  to  participate  in  the  distribution  of  the  estate, 
according  to  the  terms  of  a  marriage  settlement,  and  to  restrain  her  from 
receiving  more  than  a  child's  share  of  the  estate,  there  being  no  injunc- 
tion issued  in  fact,  was  held  not  to  relieve  her  from  the  consequences  of 
such  neglect  of  duty. 

Appeal  from  the  Circuit  Court  of  Cass  county;  the  Hon. 
Charles  Turner,  Judge,  presiding. 
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Mr.  Henry  E.  Dummer,  and  Mr.  G.  Pollard,  for  the 
appellant. 

Messrs.  Morrison  &  Epler,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears,  that  on  the  30th  day  of  September,  1868,  Cath- 
arine C.  Rucker  was  appointed  administratrix  of  her  deceased 
husband,  John  Rucker,  by  the  county  court  of  Cass  county; 
that  on  the  16th  of  May,  1871,  she  made  a  report,  as  admin- 
istratrix, to  the  county  court,  of  her  acts  as  such,  touching  the 
administration  of  the  estate,  for  approval;  but,  on  a  hearing 
in  that  court,  the  case  was  appealed  to  the  circuit  court  of 
Cass  county,  and  a  trial  had,  when  the  court  disallowed 
$8094.63,  claimed  as  a  credit,  and  the  court  ordered  the  pay- 
ment of  the  same;  and  from  that  judgment  this  appeal  is 
prosecuted,  and  the  rendition  of  the  order  is  assigned  for 
error. 

The  evidence  shows  that  her  two  sons  were  her  sureties  on 
her  administration  bond ;  that  James  C.  Leonard  was  a  banker 
in  the  city  of  Beardstown,  and  E.  B.  Leonard,  the  other  son, 
acted  as  her  agent  in  collecting  money  due  the  estate,  and  gen- 
erally in  winding  up  its  aifairs.  It  also  appears  that  moneys 
were  collected  belonging  to  the  estate,  and  deposited  in  the 
bank  of  James  C.  Leonard  &  Co.,  between  the  11th  of  Sep- 
tember, 1868,  and  the  10th  of  June,  1870,  the  sum  of  $8094.62, 
which,  with  interest,  |925.60,  made  the  aggregate  of  $9581, 
from  wliich  sum  she  had  drawn  out  $1486.38,  which  being 
deducted,  leaves  the  item  of  the  account  which  the  circuit 
judge  rejected. 

It  appears  that  the  administratrix  failed  at  the  first  term 
of  the  county  court  after  the  first  and  second  years,  to  report 
or  file  an  account  current  as  required  by  the  statute.  It  also 
appears  that  the  bank,  on  the  17th  of  October,  1870,  failed, 
and  James  C.  Leonard  went  into  bankruptcy  and  was  dis- 
charged from  the  payment  of  his  debts,  and  that  the  claim 
for  this  money  was  filed  against  the  bankrupt  estate. 
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There  were  a  large  number  of  witnesses  introduced  and 
examined,  to  prove  that  the  bank  had  a  good  reputation  and 
was  considered  a  safe  place  of  deposit,  and  that  negligence  is 
not  imputable  to  the  administratrix  in  selecting  it  as  a  depos- 
itory of  the  money  of  the  estate.  In  the  view  we  take  of  the 
case,  we  deem  it  unnecessaiy  to  consider  that  question — the 
vital  issue  in  the  case  being,  whether  or  not  she  was  guilty 
of  such  a  violation  of  duty  in  failing  to  observe  the  require- 
ments of  the  law  in  not  reporting  and  filing  an  account  cur- 
rent for  settlement  of  the  same,  as  rendered  her  and  her  sure- 
ties liable. 

The  123d  section  of  the  Statute  of  AVills  has  made  it  the 
duty  of  the  executor  or  administrator  to  make  such  report 
and  settlement  of  his  accounts  at  the  first  term  of  the  county 
court  which  shall  occur  after  the  expiration  of  one  year  after 
grant  of  letters,  and  every  twelve  months  thereafter.  The 
next  section  requires  the  court,  on  the  filing  of  such  account, 
to  make  an  order  for  the  payment  of  the  money  in  the  hands 
of  the  administrator  on  claims  allowed  against  the  estate; 
and  the  126th  section  provides  for  the  punishment  of  the 
executor  or  administrator  of  any  estate  who  shall  fail  or  refuse 
to  pay  any  money  or  dividends  to  any  person  entitled  thereto 
in  pursuance  of  any  order  of  the  court  of  probate  lawfully 
made.  The  next  section  requires  the  court,  when  it  shall 
appear  that  there  are  sufficient  assets  to  satisfy  all  demands 
against  the  estate,  to  order  the  payment  of  legacies  mentioned 
in  the  will. 

Under  these  sections  the  practice  has  obtained  for  the  pro- 
bate court,  when  the  debts  are  all  paid,  to  order  the  money 
reported  as  on  hand,  to  be  distributed  amongst  persons  entitled 
to  share  in  the  estate  ;  and  had  the  report  been  made  in  this 
case,  as  the  statute  requires,  the  court  would  have  ordered  it 
to  be  paid  to  creditors  as  far  as  required,  and  the  balance 
to  the  heirs  of  the  deceased.  Had  this  been  done,  and  the 
law  been  observed  by  the  probate  court,  as  it  must  be  pre- 
sumed it  would  have  been,  this  loss  could  not  have  occurred. 
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It  is  perfectly  apparent  that  this  loss  was  owing  to  the  failure 
of  the  administratrix  to  comply  with  the  positive  require- 
ment of  the  statute.  The  loss  was  the  direct  consequence  of 
the  failure  to  perform  a  plain  duty  imposed  by  the  statute. 

It  is,  however,  souo-ht  to  avoid  the  eifect  of  this  dereliction 
of  duty,  by  showing  that  a  bill  had  been  filed  in  the  Morgan 
circuit  court  to  settle  the  right  of  the  administratrix  to  par- 
ticipate in  the  distribution  of  the  estate  under  the  statute,  and 
insisting  that  her  share  in  the  estate  should  be  governed  by 
a  marriage  settlement.  That  bill  prayed  that  she  might  be 
restrained  from  taking  or  receiving  more  than  a  child's  share 
of  the  estate.  No  writ  of  injunction  was  granted  or  sued  out 
of  that  court.  This  bill  did  not  ask  to  restrain  appellant  from 
filing  her  account  current,  nor  would  such  an  injunction  have 
been  granted,  even  had  it  been  sought;  nor  did  the  bill  ask 
that  she  should  be  restrained  from  paying  over  any  or  all  of 
the  money  she  claimed  as  her  share  of  the  estate.  This  bill, 
then,  could  have  had  no  effect  to  prevent  her  from  rendering 
her  account  current,  or  the  probate  court  from  ordering  a 
distribution  of  the  same  to  the  heirs. 

It  is  again  contended,  that  Epler,  the  attorney  who  filed 
the  bill,  notified  E.  B.  Leonard  that  an  injunction  would  be 
sued  out  if  appellant  attempted  to  settle  the  estate;  and  there 
is  some  evidence  in  the  record  that  he  had  so  stated;  but  he 
denies  all  recollection  of  giving  any  such  notice,  and  we  think 
the  witnesses  must  have  misapprehended  the  purport  of  what 
was  said,  as  the  bill  does  not  ask  an  injunction  to  restrain  a 
settlement  or  a  payment  to  each  heir  of  his  share  of  the 
fund.  Again,  he  denies  that  he  was  the  attorney  of  the  heirs 
-when  the  county  judge  and  E.  B.  Leonard  attribute  to  him 
the  notice  of  which  they  speak,  as  occurring  in  the  autumn 
of  1868,  or  the  spring  of  1869.  If  he  was  not  then  their 
attorney,  anything  he  might  have  said  could,  in  nowise,  affect 
their  rights.  And  as  to  the  subsequent  notice,  to  which  E.  B. 
Leonard  swears,  we  have  seen  that  he  must  have  been  mis- 
taken, as  Epler  could  not  reasonably  have  given  notice  that 
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an  injunction  would  issue  for  more  than  was  prayed  for  in  the 
bill,  and  that  was  to  restrain  her  from  receiving  more  than  a 
child's  part. 

Upon  the  record  we  regard  the  order  as  strictly  in  accord- 
ance with  the  law ;  but  when  appellant  comes  to  pay  the 
money  into  the  probate  court,  she  will,  of  course,  be  allowed 
to  retain  of  the  fund  any  sum  she  may,  on  an  adjustment  of 
all  of  her  accounts  as  administratrix,  be  entitled  to,  as  the 
widow  of  deceased,  as  well  as  any  just  credits  she  may  be  en- 
titled to  deduct. 

Perceiving   no    error  in  the   record,  the  judgment   of  the 

court  below  must  be  affirmed. 

Judgment  affirmed. 


Irwin  Z.  Smith 

V. 

The  Chicago,  Alton  and  St.  Louis  R.  R.  Co. 

1.  Right  op  way — of  the  notice  of  the  proceedings  to  condemn — on  whom 
to  he  served.  Where  the  Belleville  and  Illinoistown  Railroad  Company, 
whose  charter  was  approved  June  21,  1852,  in  1854  instituted  proceedings 
to  condemn  land  under  its  charter,  gave  notice  thereof  to  a  former  owner 
of  a  life  estate  therein,  but  who  had  previously  conveyed  his  title,  and 
whose  deed  was  duly  recorded:  Held,  that  the  proceedings  were  invalid 
for  the  reason  that  tliey  were  not  instituted  against  the  owner. 

2.  Eminent  domain — liahility  for  rightful  acts  done  in  the  exercise  of 
the  right.  Where  a  railroad  corporation,  in  exercising  the  right  of  emi- 
nent domain  conferred  by  law  upon  it,  commits  an  injury  to  the  land  of 
another  by  entering  upon  it  in  order  to  make  preliminary  surveys,  or' by 
taking  materials  therefrom,  or  the  like,  in  pursuance  of  the  powers 
vested  in  it,  and  the  law  under  which  such  acts  are  done  prescribes  a 
mode  for  assessing  damages  for  such  injuries,  an  action  of  toit  will  not 
lie  therefor,  but  the  statutory  remedy  must  be  pursued — such  remedy,  la 
general,  being  exclusive. 
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3.  But  this  is  upon  the  ground  that  the  statute  conferring  authority- 
has  been  complied  with.  In  such  a  case,  there  can  be  no  injury  to  the 
rights  of  the  party,  and  therefore  no  action,  as  for  a  tort,  can  arise.  As 
compensation  is  made  for  what  is  legally  taken,  the  party  can  not  com- 
plain that  a  wrong  is  done,  for  his  property,  in  such  case,  is  taken  accord- 
ing to  the  law  of  the  land. 

4.  Ejectment — lies  against  railroad  company  for  land  taken  without 
legal  condemnation.  Ejectment  will  lie  against  a  railway  corporation  by 
the  owner,  for  land  taken  and  used  by  it  for  the  purposes  of  its  road, 
where  the  land  has  not  been  condemned  under  proceedings  instituted  for 
that  purpose,  in  the  mode  prescribed  by  the  constitution,  and  laws  enacted 
in  conformity  therewith. 

5.  Where  a  railway  corporation  has  taken  possession  of  the  land  of 
another  without  his  consent  and  without  condemnation,  and  wrongfully 
holds  the  same  for  the  use  of  its  road,  the  law  affords  the  owner  two  rem- 
edies— an  action  of  ejectment  or  an  action  to  recover  the  value  of  the  land 
taken.  He  is  not  driven  to  proceedings  by  mandamus  to  compel  a  con- 
demnation. 

6.  Same — when  notice  to  quit  is  necessary.  Where  the  entry  of  a  rail- 
way corporation  upon  land,  and  its  use  for  the  track,  etc.,  of  its  road,  is 
with  the  assent  of  the  owner,  or  is  made  under  proceedings  properly  in- 
stituted for  its  condemnation,  and  the  consent  of  the  owner  can  be  pre- 
sumed, though  the  condemnation  money  has  not  been  paid,  it  seems  that 
the  corporation  will  be  entitled  to  notice  to  quit  before  ejectment  will  lie. 

7.  Mandamus — hy  owner  to  compel  railway  corporation  to  condemn  Ms 
land.  It  not  being  the  duty  of  a  railroad  corporation,  after  having  ob- 
tained possession  of  land  for  its  track,  and  in  the  use  of  it,  to  institute 
proceedings  to  condemn  it,  mandamus  is  not  a  proper  remedy  for  the 
owner  to  compel  the  institution  of  such  proceedings. 

8.  Publication  of  notice — proof  of  how  made.  The  certificate  of  a 
publisher  of  a  newspaper,  of  the  publication  of  a  notice  required  by  law 
to  be  published,  after  he  has  ceased  to  be  the  publisher,  is  not  admissible 
as  evidence  of  the  publication.  After  he  ceases  to  be  the  publisher,  he 
can  only  verify  the  fact  by  his  testimony  as  a  witness.  It  also  seems  com- 
petent to  produce  the  several  numbers  of  the  paper  containing  such  no- 
tice, and  prove  by  any  competent  person  the  publication  of  the  same. 

.Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Messrs.  Gillespie  &  Smith,  for  the  appellant 
Mr.  Charles  P.  Wise,  for  the  appellee. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  in  the  Madison  circuit 
court,  brought  by  Irwin  Z.  Smith,  against  the  Chicago,  Alton 
and  St.  Louis  Railroad  Company,  to  recover  the  possession 
of  a  certain  tract  of  land,  being  part  of  claim  484,  survey 
623,  situate  in  the  American  bottom,  near  to  and  opposite 
St.  Louis,  and  which  the  defendants  were  occupying  as  a 
part  of  the  track  of  their  railroad. 

There  were  several  trials  of  the  issue  made  up  between  the 
parties,  the  first  resulting  in  a  verdict  for  the  plaintiff.  A 
new  trial  having  been  awarded  the  defendants  under  the  stat- 
ute, a  verdict  was  rendered  in  their  favor  on  the' next  trial, 
which,  on  motion  of  the  plaintiff,  was  set  aside,  and  a  new 
trial  awarded  to  him  under  the  statute.  This  trial  resulted 
in  favor  of  the  defendants,  and  judgment  entered  against  the 
plaintiff  for  costs.  To  reverse  this  judgment  the  plaintiff 
brings  the  record  here,  and  assigns  several  errors. 

No  question  is  made,  on  the  argument,  of  the  sufficiency 
of  plaintiff 's  title  to  the  land  in  controversy.  He  deduces  his 
title  by  unquestioned  conveyances  from  the  United  States, 
but  the  defendants  take  the  ground  that  the  possession  of  the 
railroad  company  can  not  be  attacked  in  the  action  of  eject- 
ment.    This  is  the  broad  ground  assumed  in  the  defense. 

It  is  also  insisted  by  the  defendants  that  they  are  in  posses- 
sion of  the  land  by  a  regular  condemnation  of  the  same,  un- 
der the  statute,  for  the  use  of  their  railroad.  No  question  is 
made  that  defendants  are  a  railroad  corporation,  with  power 
to  condemn  or  otherwise  acquire  land  for  their  purposes  ; 
nor  is  it  questioned  that  they  might  legally  occupy  the  land 
by  lease  or  other  authority  from  any  other  railroad  company 
having  acquired  authority  from  the  owner,  or  by  proof  of 
condemnation.  The  plaintiff  takes  the  ground  that  the  land 
has  never  been  condemned  by  any  railroad  company,  nor  a 
right  to  it  obtained  from  any  person  competent  to  grant  it. 
13— 67th  III. 
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It  appears  the  defendants  claim  whatever  rights  they  may 
have  in  the  land  in  controversy,  in  virtue  of  certain  proceed- 
ings instituted  by  the  Belleville  and  Illinoistown  Railroad 
Company,  a  corporation  created  by  the  act  of  the  general 
assembly  of  this  State,  approved  June  21,  1852. 

It  appears,  from  the  record,  that  this  corporation  did,  in 
1854,  institute  proceedings  to  condemn  this  land,  the  notice 
being  given  to  Matthew  Kerr  as  the  then  supposed  owner, 
when  he  was  not  such  owner,  he  having  conveyed  his  title  in 
1852,  the  deed  of  which  was  on  record  in  the  proper  county 
in  December  of  that  year.  The  question  of  condemnation  is 
therefore  removed  from  the  controversy. 

It  is  insisted  by  appellees,  very  strenuously,  that  the  rail- 
road company,  being  in  the  actual  possession  of  the  land  on 
which  they  have  constructed  a  track,  and  are  running  cars 
upon  it  for  the  public  convenience,  are  not  subject  to  an  ac- 
tion of  ejectment.  The  proposition  is,  when  the  general  as- 
sembly, in  conferring  the  right  of  eminent  domain  for  works 
of  public  use,  authorize  an  act  or  a  series  of  acts  to  be  done, 
the  natural  consequence  of  which  will  be  injurious  to  third 
persons,  and  prescribe  a  mode  for  assessing  damages  for  those 
injuries,  an  action  of  tort  will  not  lie  at  common  law,  but 
the  statutory  remedy  must  be  pursued.  Numerous  authori- 
ties, English  and  American,  are  cited  in  support  of  the  propo- 
sition. 

We  have  no  disposition  to  controvert  these  authorities,  and 
•concede,  if  a  statute  has  given  a  remedy  to  land  owners  for 
injuries  sustained  by  taking  land  for  railway  purposes,  such 
remedv  is,  in  general,  exclusive,  and  not  cumulative  merelv. 
But  we  fail  to  seethe  application  of  this  principle  to  the  case 
before  us.  This  is  not  an  action  for  injury  to  the  land  of  the 
plaintiff  by  entering  upon  it  for  a  fleeting  or  temporary  pur- 
pose in  order  to  make  preliminary  surveys,  and  such  like 
purposes.  In  such  cases,  we  think,  under  the  authorities 
cited,  the  remedy  provided  by  statute,  if  one  was  provided, 
must  be  pursued.    We  agree  with  Justice  Paekee,  in  Stearns 
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V.  Iliddlesex  Canal  Co.  16  Mass.  466,  that,  when  railroad  cor- 
porations act  lawfully  under  their  charters,  they  will  not  sub- 
ject themselves  to  an  action  for  an  injury,  but,  so  far  as  they 
can  not  lawfully  act,  they  ought  to  refrain  from  acting  ;  that, 
whenever  lawful  authority  is  given  to  take  property  for  pub- 
lic use,  the  act  is  justifiable. 

This  is  upon  the  ground  that  the  statute  conferring  author- 
ity has  been  complied  with.  In  such  case,  there  can  be  no 
injury  to  the  rights  of  the  party,  and  therefore  no  action,  as 
for  a  tort,  can  accrue.  As  the  learned  judge  says,  recom- 
pense is  made  for  what  is  legally  taken,  and  the  party  can  not 
complain  that  a  wrong  is  done,  for  his  property  is  taken  ac- 
cording to  the  laws  of  the  land.  Unfortunately  for  appellees, 
they  have  not  legally  taken  appellant's  land.  The  power  to 
do  so  has  not  been  exercised  by  the  company.  No  proceed- 
ings were  ever  commenced  against  the  owner  to  justify  the 
entry  upon  his  land,  building  a  railroad  upon  it,  and  using  it 
for  such  purpose.  We  are  at  a  loss  to  understand  why  eject- 
ment will  not  lie  in  such  case,  unless  it  is  conceded  such  cor- 
porations have  rights  and  immunities  not  accorded  to  the  in- 
dividual man.  That  they  can  enter  upon,  and  take  and  keep 
possession  of  the  laud  of  another,  on  which  their  chartered 
powers  have  not  been  exercised,  with  impunity,  is  inconceiv- 
able to  us,  and  can  not  be  admitted.  Such  a  claim  strikes 
fatally  at  the  foundation  of  property  rights,  leaving  them 
valueless.  Doing  this  under  the  pretense  that  these  corpora- 
tions are  quasi  public  institutions,  gives  no  additional  force  to 
the  pretension,  for  the  State  itself  can  not,  dare  not,  take  pos- 
session of  the  property  of  the  citizen  and  subject  it  to  their 
own  public  uses  and  wants,  unless  it  be  in  the  exercise  of  the 
power  of  eminent  domain,  and  in  the  mode  prescribed  by  the 
constitution,  and  laws  enacted  in  conformity  therewith. 

It  is  contended  by  the  appellees  that  the  rightful  remedy 
in  this  case  is  by  mandamus,  to  compel  the  corporation  to  con- 
demn  the  land.     They  urge,  in  effect,  that  the  owner  of  the 
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land  must  take  the  initiative,  when,  by  the  statute,  the  corpo- 
ration must,  in  such  cases,  be  the  actor ;  the  owner  having  no 
duty  to  perform,  he  is  passive.  It  is  not  denied  that  man- 
damus will  lie  to  compel  railroad  corporations  to  perform  a 
duty  enjoined  upon  them  by  statute,  but  it  can  hardly  be 
said  this  is  one  of  them.  It  is  not  the  duty  of  a  railroad  cor- 
poration, after  having  obtained  possession  of  land  for  their 
track,  and  are  using  it  for  their  purposes,  to  institute  pro- 
ceedings to  condemn  the  land.  It  was  their  right,  and  their 
duty  in  the  first  instance,  before  constructing  their  road,  to 
institute  the  proper  proceedings.  They  were  required,  and 
were  bound  to  take  the  initiative.  No  burden  is  thrown  upon 
the  owner  of  the  land  by  the  law.  Whilst  mandamus  is  the 
proper  remedy  in  many  cases  against  such  a  corporation,  this 
is  not  one  of  them.  Here,  the  corporation  has,  without  au- 
thority of  law,  taken  possession  of  appellant's  land,  and  the 
question  is,  shall  they  be  allowed  to  rob  appellant  at  defiance 
and  compel  him  to  institute  proceedings  by  which  he  is  to  be 
deprived  of  his  land  ?  Two  remedies,  it  seems  to  us,  were 
open  to  appellant — this  action  of  ejectment,  or  an  action  to 
recover  the  value  of  the  land  taken.  He  has  resorted  to  the 
first,  and  we  have  been  unable  to  see  why  he  should  not  re- 
cover. 

Many  cases  are  found  in  the  books,  both  English  and 
American,  where  the  action  has  been  maintained;  but  it  is 
only  necessary  to  cite  one  in  this  court,  G.  B.  and  Q.  JR.  B. 
Co.  V.  The  Pi^esident  and  Trustees  of  Knox  College,  34  111.  195^ 
which  was  argued  by  able  counsel,  no  one  of  whom  suggested 
that  the  action  of  ejectment  would  not  lie.  In  that  case,  it 
was  shown  the  company  had  permission  to  enter  upon  the 
laud  to  construct  their  road,  and  their  possession  was  long 
continued.  The  company  was  not,  therefore,  a  wrong-doer, 
and  was  entitled  to  notice  to  quit  before  action  brought.  It 
is  nowhere  intimated  in  the  case  that  the  action  of  ejectment 
is  not  the  proper  remedy  by  the  owner  of  the  land  to  recover 
the  possession  of  it. 
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It  is  urged  by  appellees,  in  this  case,  that  they  were  entitled 
to  notice  to  quit  before  action  brought.  Had  they  entered 
upon  the  land  with  the  assent  of  the  owner,  or  under  pro- 
ceedings properly  instituted  for  the  condemnation  of  the  land, 
and  the  assent  of  the  owner  could  be  procured  though  the 
condemnation  money  was  not  paid,  there  would  be  grounds 
for  claiming  a  right  to  notice  before  action.  It  is  said  there 
was  a  condemnation  of  the  interest  of  Matthew  Kerr  in  the 
land.  Proof  may  be  made  of  that  fact  on  another  trial,  but 
as  the  record  now  stands,  it  does  not  so  appear. 

The  certificate  of  the  publisher  of  the  paper  in  which  the 
notice  is  alleged  to  have  been  published,  made  years  after  he  had 
ceased  to  be  the  publisher,  was  wholly  inadmissible  in  evidence, 
and  that  being  the  foundation  of  the  proceeding,  removing  it 
destroys  the  fabric  based  upon  it.  The  law,  when  making  the 
certificate  of  the  publisher  of  a  newspaper  evidence  of  the 
publication  of  a  notice  required  by  law  to  be  published  in  a 
newspaper,  evidently  contemplates  the  publisher  of  a  current 
newspaper.  When  he  ceases  to  be  such  before  he  has  given 
a  certificate  of  the  fact,  his  statement  of  the  fact  must  be  veri- 
fied by  his  oath — he  must  be  sworn  as  a  witness  to  the  fact. 
It  would,  doubtless,  have  been  competent  to  have  produced 
the  several  numbers  of  the  paper  containing  the  notice,  and 
proved  by  any  competent  person  the  publication.  We  can 
not  perceive  any  ground  on  which  to  support  condemnation 
proceedings,  even  as  against  Matthew  Kerr,  who  had  a  life 
estate  in  the  land.  He  died  in  1857.  If  it  appeared  by  this 
;  record  that  the  corporation  had  proceeded  legally  against  his 
1  interest,  and  entered  and  constructed  their  road  with  knowl- 
edge of  the  owners  of  the  reversion,  and  occupied  and  used  the 
same  without  objection  from  them,  we  would  be  inclined  to 
,  hold,  the  entry  being  legal  as  to  the  life  estate,  and  no  objec- 
tion being  made  by  the  reversioners,  that  appellees  would  have 
been  entitled  to  notice  to  quit  before  action  brought.  The 
record  shows  that  appellant,  who  surrendered  to  the  reversion. 


198  Smith  v.  C.  A.  &  St.  L.  R.  R.  Co.  [Jan.  T, 

Opinion  of  the  Court. 

importuned  this  corporation,  time  and  again,  for  compensa- 
tion for  the  land  they  occupied,  and  could  obtain  no  satisfac- 
tion. They  asked  for  delay,  holding  out  hope  of  a  satisfac- 
tory adjustment,  until  it  was  dissipated  by  a  letter  from  the 
attorney  of  the  railroad  company,  in  which  an  action  at  law, 
by  appellant,  was  anticipated,  if  not  invited.  Every  reason- 
able indulgence  has  been  extended  to  appellees,  and  no  obsta- 
cle interposed  to  enable  them  to  acquire  title  to  the  land, 
but  they  have  declined  making  any  effort  whatever  to  that 
end.  What  equities  they  may  have  in  the  case,  can  not  avail 
in  this  action.  Appellant  has  an  undoubted  right  to  be  put 
in  possession  of  his  own,  and  as  the  entry  by  appellees  was 
tortious  as  to  him,  they  were  not  entitled  to  a  formal  notice 
to  quit. 

Viewed  in  every  light  in  which  we  are  able  to  regard  this 
case,  we  are  clearly  of  opinion,  upon  the  facts  as  they  now 
appear,  that  the  appellant  was  entitled  to  the  favorable  judg- 
ment of  the  court  below.  That  court  entertaining  a  different 
opinion,  the  judgment  must  be  reversed,  aud  the  cause  re- 
manded for  a  new  trial. 

Judgment  reversed.^ 

*lRwiN  Z.  Smith  v.  the  Indianapous  and  St.  Louis  Kailkoad  Compant. 

This  case  is  like  the  next  preceding  one. 
Mr.  JusTiCK  Breese  delivered  the  opinion  of  the  Court : 

This  case  is  identical  in  its  principal  features  with  the  next  preceding  case,  and  must  be- 
decided  in  the  same  way. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 
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The  Toledo,  Wabash  and  Western  Railway 

Company 


Stephen  Green. 

1.  Abatement  of  private  ntjisance.  Wliere  a  hedge  planted  by  the 
owner  on  his  own  land  is  suffered  to  grow  and  extend  over  the  right  of 
way  of  a  railway  companj-  so  as  to  obstruct  it,  the  company  will  have  the 
clear  right,  and  it  is  their  duty,  to  trim  such  hedge,  doing  no  unnecessary 
damage. 

2.  Contract — to  purchase  hedge  as  inferred  from  acts  of  ownership 
Where  the  owner  of  land  adjoining  a  right  of  way  of  a  railway  company 
set  out  and  raised  a  hedge  upon  his  own  land,  but  near  to  the  right  of 
way,  before  any  law  requiring  railway  companies  to  fence  their  road,  and 
the  company,  with  the  assent  of  the  owner,  had  the  same  trimmed,  on  the 
assumption  that  it  obstructed  their  right  of  way,  in  a  suit  by  the  owner  to 
recover  the  value  of  the  hedge,  on  the  ground  of  a  sale  and  purchase, 
where  no  grant  of  the  realty  had  been  made  and  no  express  contract  was 
shown:  Held,  that  the  acts  of  the  company  did  not  establish  the  fact  of  a 
purchase,  as  they  were  susceptible  of  a  different  explanation. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Stephen  Green  against 
the  Toledo,  Wabash  and  Western  Railway  Company,  The 
facts  of  the  case  appear  in  the  opinion  of  the  court. 

Messrs.  Hay,  Greene  &  Littler,  and  jNIr.  William  H. 
Barnes,  for  the  appellant. 

Mr.  Thomas  G.  Taylor,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

It  is  admitted  that  appellee  is  entitled  to  recover  for  a  cer- 
tain number  of  rods  of  corduroy  fence,  and  a  small  amount 
for  repairing  fence,  as  per  contract,  but  the  controversy  is  in 
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regard  to  a  hedge  fence  which  it  is  claimed  appellant  pur- 
chased of  him. 

There  is  no  serious  dispute  in  the  evidence  as  to  the  facts. 
At  a  date  anterior  to  the  passage  of  any  law  requiring  rail- 
road companies  to  construct  and  maintain  fences  on  either 
side  of  the  right  of  way,  appellee  had  planted  a  hedge  near 
the  line  of  the  right  of  way  of  appellant's  road,  but  still  on 
his  own  land.  The  hedge  had  grown  to  such  proportions  it 
in  some  degree  obstructed  the  right  of  way,  at  least  the  com- 
pany thought  it  did,  and  desired  to  have  it  trimmed,  and  sent 
the  hands  to  do  the  work. 

In  case  the  hedge  had  grown  over  the  right  of  way,  so  as 
to  obstruct  it,  the  company  would  have  the  clear  right,  and 
it  would  be  their  duty,  to  trim  it,  doing  no  unnecessary  dam- 
age. 

There  is  no  express  contract  of  purchase  proven,  but  it  is 
said  the  company  took  possession  of  the  hedge,  and  did  other 
acts  from  which  a  contract  might  be  inferred. 

The  hedge  stands  upon  the  land  of  appellee,  and  it  is  not 
perceived  how  the  company  could  take  possession  of  it  with- 
out a  grant  of  the  realty,  and  there  is  no  pretense  that  the 
land  itself  has  been  conveyed  to  it.  The  acts  done  by  its 
agents  were  done  by  the  consent  of  appellee,  and  do  not  estab- 
lish tlie  fact  of  a  purchase.  All  the  acts  proven  are  suscepti- 
ble of  another  explanation,  and  it  is  difficult  to  comprehend 
how  a  contract  of  sale  can  be  inferred  from   them. 

After  a  careful  consideration  of  the  evidence,  we  are  of 
opinion  that  it  fails  to  sustain  the  verdict  to  the  extent  found 
by  the  jury.  It  is  so  palpably  against  the  weight  of  the  evi- 
dence, as  to  the  right  of  appellee  to  recover  for  the  value  of 
the  hedge  as  on  a  contract  of  sale,  that  we  deem  it  unneces- 
sary to  comment  on  the  instructions  given  at  the  trial. 

For  the  reasons  indicated,  the  judgment  is  reversed  and  the 

cause  remanded. 

Judgment  reversed. 
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The  Jacksonville,  Northwestern  and  South- 
eastern Railway  Company 

V. 

Isaac  H.  Brown. 

1.  Variance.  Where  the  declaration  upon  a  contract  of  subscription 
described  the  contract  as  containing  the  ordinary  dollar  mark  prefixed  to 
the  figures  500.00,  set  opposite  the  defendant's  name,  a  contract,  without 
such  mark  prefixed  to  the  figures,  or  to  any  in  the  column,  and  where 
there  is  nothing  in  the  instrument  to  indicate  that  the  sum  set  opposite 
the  defendant's  name,  meant  so  many  dollars,  is  variant  from  that  de- 
scribed, and  not  admissible  in  evidence  under  the  pleadings. 

3.  It  was  insisted,  that  as  the  defendant  had  given  his  note  for  fifty 
dollars,  which  stated  that  the  sum  therein  mentioned  was  ten  per  cent  of 
his  subscription  to  the  capital  stock  of  the  company,  which  was  declared 
on  in  another  count,  would  explain  the  contract  of  subscription,  but  it 
was  Md,  that  it  could  not  avoid  the  variance.  If  the  plaintiflE"  had  de- 
clared generally,  in  the  indebitatus  counts,  for  calls  or  installments  due, 
and  proved  the  execution  of  the  instrument,  the  indebtedness  might  have 
been  established  by  the  recital  in  the  note. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  the  appellant  against 
the  appellee,  upon  a  subscription  paper,  whereby  the  sub- 
scribers agreed  to  pay  the  amounts  set  opposite  their  respect- 
ive names,  in  such  installments  as  might  be  ordered,  etc. 

The  declaration  declared  specially  upon  the  subscription, 
with  a  count  on  a  promissory  note.  The  defendant  pleaded 
the  general  issue.     The  other  ficts  are  stated  in  the  opinion. 

Messrs.  Morrison  &  Whit  lock,  for  the  appellant. 

Mr.  AViLLiAM  Brown,  and  Mr.  C.  Epler,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

The  declaration  in  this  case  contains  two  special  counts 
upon  a  contract  of  subscription  to  the  capital  stock  of  appel- 
lant.    In  each  count  the  contract  is  described  as  containing 
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the  ordinary  dollar  mark  prefixed  to  the  figures  500.00  set 
opposite  to  appellee's  name.  The  contract  offered  in  evidence 
had  no  such  mark  prefixed  to  these  figures,  or  to  any  in  the 
column,  nor  was  there  anything  in  the  instrument  to  indicate 
that  the  sum  set  opposite  appellee's  name  meant  so  many  dol- 
lars. When  oflPered,  the  instrument  was  objected  to  as  inad- 
missible, on  the  ground,  amongst  others,  that  there  was  a 
variance  between  it  and  the  contract  described.  The  court 
sustained  the  objection  and  excluded  the  evidence.  It  is 
insisted,  upon  this  appeal,  that,  notwithstanding  there  was  no 
dollar  mark  to  indicate  what  the  figures  meant,  still  appellant 
had  the  right  to  rely  upon  the  recital  or  admission  contained 
in  the  note  set  out  in  its  last  count,  to  establish  the  contract 
of  subscription  to  the  amount  of  $500. 

If  appellant  had  declared  in  the  indebitatus  counts  for  calls 
or  installments  due,  as  in  Feake  v.  The  Wabash  Railroad  Co. 
18  111.  88,  and  proved  the  execution  of  the  instrument,  the 
indebtedness  might  have  been  established  in  that  way.  But 
here  was  a  variance  between  the  instrument  described  and 
that  oflPered  in  evidence,  which  the  recital  in  the  note  could 
not  help  out.  The  recital  might  aid  in  establishing  a  general 
liability,  if  there  had  been  any  count  in  the  declaration 
adapted  to  such  a  state  of  the  case.  But,  inasmuch  as  it  does 
not  refer  to  the  contract  described  in  the  special  counts,  it  is 
not  a  part  of  such  contract,  and  if  a  part  of  it,  then  it  should 
have  been  set  out  as  such. 

Finding  no  error  in  the  record,  the  judgment  of  the  court 

below  must  be  affirmed. 

Judgment  ajirmed. 
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George  W.  Cook 

V. 

Robert  Timmons. 

1.  Constable's  sale — property  not  present.  Where  a  constable  sold  a. 
crop  of  corn  under  executions,  some  three  miles  away  from  the  property, 
but  with  the  assent  of  the  execution  debtor  and  all  the  creditors,  it  was 
held  that  the  sale  was  not  void. 

2.  In  such  a  case,  where  the  junior  execution  creditor  bid  off  the  prop- 
erty under  an  agreement  that  the  prior  execution  creditors  should  give 
him  time,  and  he  would  paj--  them  the  amount  of  their  debts,  if  they  would 
wait  on  him  until  he  could  sell  the  same:  Held,  that  the  agreement  was 
valid  and  binding  on  him. 

Writ  of  Error  to  the  Circuit  Court  of  Macon  county;  the 
Hon.  A.  J.  Gat.lagher,  Judge,  presiding. 

This  was  an  action  by  Robert  Timmons  against  George  W, 
Cook,  originally  brought  before  a  justice  of  the  peace,  and 
taken  to  the  circuit  court  by  appeal,  in  which  court  a  trial 
was  had  before  the  court  without  a  jury.  The  court  found 
the  issue  for  and  rendered  judgment  in  favor  of  the  plaintiff,, 
from  which  the  defendant  prosecuted  this  appeal. 

Mr.  L  A.  Buckingham,  for  the  plaintiff  in  error. 

Mr.  A.  B.  BuNN,  for  the  defendant  in  error. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

In  this  case  the  officer  sold,  to  satisfy  executions  in  his 
hands,  a  crop  of  growing  corn,  at  a  place  about  three  miles 
from  the  field  in  which  the  corn  had  been  planted.  The  par- 
ties to  this  suit,  the  execution  debtor,  the  officer  and  others,^ 
were  present,  and  the  sale  commenced  and  was  completed  with 
the  assent  of  all  parties. 

Cook's  execution  was  junior  to  the  others,  and  he  had^ 
therefore,  no  interest  in  the  proceeds  of  the  sale  until  the  exe- 
cutions having  a  prior  lien  were  satisfied. 
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Timraons  bid  the  amount  of  his  execution  and  another  one 
which  he  controlled,  and  then  Cook  agreed  that  he  would  bid 
an  amount  sufficient  to  satisfy  all  the  executions,  if  the  cred- 
itors would  wait  on  him  until  he  could  sell  the  corn.  This 
Avas  assented  to,  and  Cook  became  the  purchaser. 

The  court  below  rendered  judgment  in  favor  of  Timmons 
for  the  amount  of  his  execution.  This  was  manifestly  right, 
and  in  accordance  with  the  agreement  and  undertaking. 

There  is  no  force  in  the  objection,  that  the  sale  was  void. 
The  sale  was  had  at  a  place  away  from  the  corn,  with  the 
consent  of  all  persons  interested.  To  declare  the  sale  void, 
under  such  circumstances,  would  be  a  denial  of  the  right  to 
make  an  agreement. 

The  parties  who  alone  had  an  interest  in  the  sale  assented 
to  it,  and  Cook,  who  concurred,  and  who  might  have  received 
the  greatest  benefit  from  the  agreemeut,  can  not  be  permitted 
to  complain.  This  would  be  both  bad  law  and  bad  morals.  He 
might  have  obtained  the  corn  and  realized  enough  money  to 
pay  all  the  creditors ;  and  having  neglected  to  do  so,  must  be 
lield  to  his  bargain. 

The  judgment  is  affirmed. 

Judgment  ajirmed. 


William  Villars 

V. 

Levin  T.  Palmer,  Admr.  et  al.    . 

1.  SuKETT — what  will  discharge.  It  is  a  well  settled  principle  that 
mere  delay  on  the  part  of  the  creditor  to  proceed  against  the  principal, 
does  not  discharge  the  liability  of  the  surety.  All  that  the  surety  has 
the  right  to  require  of  the  creditor,  in  the  absence  of  any  statute  pro- 
vision, is  that  no  affirmative  act  shall  be  done  that  will  operate  to  Ms 
prejudice. 


1873.]  ViLLAES  V.  Palmer  et  al.  205- 

Opinion  of  the  Court. 

2.  Where  the  principal  debtor  in  a  promissory  note  dies,  the  neglect 
of  the  holder  to  present  the  same  against  his  estate  until  all  remedy 
against  the  estate  is  lost,  will  not  discharge  the  surety  from  its  payment, 
where  the  same  was  given  prior  to  the  act  of  March  4, 1869.  That  statute 
providing  a  different  rule,  applies  only  to  cases  arising  after  its  passage. 

3.  Same — sureties^  remedies  in  such  a  case.  In  such  a  case  the  surety 
may  pay  the  debt,  and  sue  the  principal  himself,  or  he  may  go  into  a  court 
of  equity  after  the  debt  becomes  due,  and  obtain  a  decree  that  the  princi- 
pal pay  it,  or  he  may,  under  the  statute,  give  the  creditor  written  notice 
to  bring  suit,  and  thus  compel  him  to  sue  the  principal. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the 
Hon.  James  Steele,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  William  Villars,  against 
Levin  T.  Palmer,  administrator  of  the  estate  of  Guy  Merrill,, 
deceased,  and  John  G.  Leverich,  to  enjoin  proceedings  at  law 
by  Palmer  as  administrator  of  the  estate  of  Merrill,  for  the 
use  of  Leverich,  upon  a  promissory  note,  given  by  one  George 
W.  Taylor  as  principal,  and  signed  by  the  complainant  as 
surety,  and  payable  to  said  Guy  Merrill  as  master  in  chan- 
cery. The  bill  showed  that  the  estate  of  Taylor  was  solvent,, 
and  that  the  debt  could  have  been  made  if  the  claim  had 
been  presented  before  it  was  barred  by  the  two  years  limita- 
tion. The  court  below  dismissed  the  bill,  and  the  complain- 
ant appealed. 

Messrs.  Townsend  &  Young,  and  Mr.  E.  S.  Terry,  for 
the  appellant. 

Mr.  O.  L.  Davis,  and  Mr.  J.  B.  Mann,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  claim  on  the  part  of  the  surety  in  this  case  is,  that,  as 
by  the  neglect  of  the  creditor  to  present  his  claim  against  the 
estate  of  Taylor,  the  principal,  all  remedy  in  respect  to  the 
debt  has  been  lost  against  the  estate  of  the  principal,  that 
should  operate  to  discharge  the  surety. 

The  complaint  is  of  mere  delay,  not  of  any  affirmative  act 
on  the  part  of  the  creditor,  whereby  the  surety   has  been 
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affected.  But  it  is  the  well  established  principle,  that  mere 
delay  on  the  part  of  the  creditor  to  proceed  against  the  prin- 
cipal does  not  discharge  the  responsibility  of  the  surety. 

In  cases  of  this  sort,  there  is  not  any  duty  of  active  dili- 
gence incumbent  on  the  creditor.  All  that  the  surety  has  the 
right  to  require  of  the  creditor,  in  the  absence  of  any  statute 
provision,  is,  that  no  affirmative  act  shall  be  done  that  will 
operate  to  his  prejudice.  It  is  his  business  to  see  that  the 
principal  pays. 

The  law  furnished  the  surety  here  with  ample  remedies  for 
his  protection.  He  might  have  paid  the  debt  according  to 
his  undertaking,  and  have  sued  the  principal  himself;  or  he 
might  have  gone  into  a  court  of  equity  after  the  debt  became 
due,  and  obtained  a  decree  that  the  principal  should  pay  it; 
or  he  might,  under  the  statute,  have  given  to  the  creditor 
written  notice  to  put  the  note  in  suit,  and  thus  have  com- 
pelled him  to  sue  the  principal. 

If  he  has  seen  fit  to  lie  by,  and  the  neglect  to  proceed  agarnst 
Ihe  principal  in  his  life  time,  or  against  his  estate  after  his 
decease,  has  been  the  means  of  depriving  the  surety  of  his 
indemnity,  he  must  abide  by  the  loss,  and  can  not  throw  it 
upon  the  creditor. 

Without  more,  we  need  but  to  refer  to  the  cases  of  The 
People  y.  J]^ite  et  al  11  111.  342,  and  Taylor  v.  Beck,  13  id. 
376,  where  the  subject  is  fully  considered  and  the  authorities 
cited.  In  the  former  case,  the  very  point  made  by  the  surety 
here  is  decided  adversely  to  him. 

Under  the  statute  of  March  4,  1869,  Sess.  Laws  1869,  p. 
305,  where  the  principal  maker  of  a  joint  note  has  departed 
this  life,  it  is  made  the  duty  of  the  holder  of  the  note  to  pre- 
sent the  same  against  the  estate  of  the  decedent  for  allowance, 
to  the  proper  court,  within  two  years  after  the  granting  of 
the  letters  of  administration.  But  that  statute  is  too  late  to 
affect  the  present  case. 

The  decree  of  the  court  below  dismissing  the  bill  is  affirmed. 

Decree  affirmed. 
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Richard  Peakce 

V. 

Frederick  Pearck. 

1.  Parties — non-joinder  of  a  co-defendant  in  action  ex  contractu.  In  an 
action  ex  contractu,  the  non-joinder  of  a  co-defendant  can  be  taken  advan- 
tage of  only  by  a  plea  in  abatement.  Therefore,  in  an  action  against  a 
single  defendant,  to  recover  money  loaned,  it  is  erroneous  to  instruct  the 
jury,  that  if  the  loan  was  made  to  the  defendant  and  another  jointly,  and 
not  jointly  and  severally,  nor  to  the  defendant  alone,  they  must  find  for 
the  defendant,  where  no  plea  in  abatement  is  filed  setting  up  such  non- 
joinder. 

2.  Implied  promise — in  case  of  a  loan.  In  a  suit  to  recover  money 
loaned,  the  court  instructed  the  jury,  that  before  they  could  find  for  the 
plaintiff,  they  must  believe,  from  the  evidence,  that  the  plaintiff  loaned 
the  money  to  the  defendant,  and  that  the  latter  had  promised  to  pay  the 
plaintiff  the  same:  Held,  that  the  instruction  went  too  far,  as  the  jury 
probably  understood  it  as  requiring  proof  of  an  express  promise,  which 
was  not  necessary. 

Appeal  from  the  Circuit  Court  of  Clay  county;  tiie  Hon. 
Richard  S.  Canby,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Richard  Pearce 
against  Frederick  Pearce.  The  declaration  contained  the 
common  counts  only.  The  defendant  pleaded  the  general 
issue  and  notice  of  set-off. 

On  the  trial  the  plaintiff  asked  the  following  instruction, 
which  was  refused : 

"  The  court  instructs  the  jury,  that,  under  the  pleadings, 
the  fact  that  Edward  Pearce  is  not  joined  as  a  co-defendant, 
can  not  be  taken  advantage  of.  It  makes  no  difference  whether 
Edward  is  joined  or  not." 

The  court,  at  the  request  of  the  defendant,  gave  the  follow- 
ing instructions: 

"  1.  Before  you  can  find  for  the  plaintiff,  you  must  believe, 
from  a  preponderance  of  the  testimony,  that  the  plaintiff  loaned 
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the  money  in  question  to  the  defendant,  and  that  the  defend- 
ant has  promised  to  pay  the  plaintiff  the  money." 

"2.  If  you  believe,  from  the  evidence,  that  the  money  in 
question  was  loaned  to  Edward  Pearce  and  Frederick  Pearce 
jointly,  and  not  jointly  and  severally,  nor  to  Frederick  Pearce 
alone,  then  you  should  find  for  the  defendant." 

Verdict  and  judgment  for  defendant,  and  plaintiff  appealed. 

Messrs.  Cope  &  Boyles,  for  the  appellant. 
Messrs.  Hagle  &  Chesney,  for  the  appellee. 

Per  Curiam  :  The  first  instruction  asked  by  the  plaintiff, 
and  refused,  should  have  been  given,  and  that  given  for  the 
defendant  should  have  been  refused.  There  was  no  plea  in 
abatement,  and  the  non-joinder  of  a  co-defendant  can  only 
be  taken  advantage  of  by  plea  in  abatement.  The  other  in- 
struction for  defendant  goes  too  far  in  requiring  the  jury  ta 
believe,  not  only  that  the  plaintiff  loaned  his  money  to  the 
defendant,  but  that  the  defendant  promised  to  repay  it.  The 
jury  would  probably  understand  this  as  requiring  proof  of 
an  express  promise,  which  would  not  be  necessary. 

The  judgment  of  the  court  below  is  reversed. 

Judgment  reversed. 


David  Swearei^^gen 


GrILBERT  GrULICK   et  al. 

1.  JuKiSDiCTiON — administrator'' s  sale  of  land.  In  a  proceeding  by  an 
administrator,  in  1847,  for  an  order  to  sell  the  lands  of  his  intestate  to  pay 
debts,  the  circuit  court,  on  the  cross-bill  of  the  widow,  in  the  decree  of 
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sale  directed  her  dower  to  he  set  ofl"  in  the  premises:  Held,  that,  as  the 
court  acquired  jurisdiction  to  order  the  sale  by  the  petition  of  the  admin- 
istrator, it  could  not  be  ousted  of  the  same  by  the  widow's  cross-bill  for 
dower  and  the  proceedings  under  it. 

2.  Same — when  presumed.  It  is  a  rule  of  uniform  application,  that,  in 
relation  to  superior  courts,  or  courts  of  general  jurisdiction,  nothing  is 
presumed  to  be  out  of  their  jurisdiction  but  that  which  specially  appears 
to  be  so;  but,  on  the  contrary,  nothing  shall  be  intended  to  be  within  the 
jurisdiction  of  an  inferior  court  but  that  which  is  expressly  alleged.  This 
rule  is  limited  to  collateral  proceedings,  and  when  the  record  of  a  judg- 
ment or  decree  is  relied  on  collaterally  jurisdiction  must  be  presumed  in 
favor  of  a  court  of  general  jurisdiction,  although  it  be  not  alleged  or  fail 
to  appear  in  the  record. 

3.  Same — presumption,  liow  overcome.  Where  a  judgment  or  decree  is 
silent  as  to  service,  and  the  summons  in  the  case  shows  a  want  of,  or  an 
insufficient  service,  the  presumption  of  jurisdiction  will  be  overcome. 
Such  presumption  is  liable  to  be  rebutted. 

4.  Where  the  papers  and  files  were  lost  in  a  proceeding  by  an  admin- 
istrator to  sell  land  to  pay  debts,  and  the  record  showed  only  a  decree  of 
sale,  it  was  held,  in  a  collateral  proceeding  attacking  the  sale,  that  it  would 
be  presumed  that  the  circuit  court  ordering  such  sale  had  jurisdiction  of 
the  persons  of  the  heirs  at  law  of  the  intestate. 

5.  Administrator's  sale — heirs  need  not  he  made  formal  parties.  In  an 
application,  under  the  Revised  Statutes  of  1845,  by  an  administrator  for 
an  order  to  sell  land  to  pay  debts,  it  was  not  essential  to  the  jurisdiction 
of  the  court  that  the  heirs  of  the  intestate  should  be  made  formal  parties 
to  the  record,  and  therefore  the  fact  that  their  names  do  not  appear  in  the 
decree  will  not  aS'ect  the  jurisdiction  of  the  court. 

6.  Evidence — secondary — contents  of  deed.  Where  the  existence  of  a 
lost  unrecorded  deed  is  clearly  shown,  and  proof  of  diligent  search  there- 
for is  made,  it  is  not  erroneous  to  admit  parol  evidence  of  its  contents  by 
a  witness  familiar  with  the  same. 

Appeal  from  the  Circuit  Court  of  Champaign  county;  the 
Hon.  James  Steet.e,  Judge,  presiding. 

This  was  an  action  of  ejectment,  by  Gilbert  Gulick  and 
others,  the  heirs  at  law  of  Stephen  Gulick,  deceased,  against 
David  Swearengen.  The  land  in  dispute  had  been  sold  bv 
the  administrator  of  Stephen  Gulick,  deceased,  on  December 
24,  1847,  under  a  decree  of  the  circuit  court  of  Champaign 
county,  rendered  at  the  September  terra  thereof,  1847,  for  the 
14— 67th  III. 
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purpose  of  paying  the  debts  of  the  deceased.     On  a  trial,  the 
plaintiffs  recovered  judgment,  and  the  defendant  appealed. 

Mr.  C.  B.  Smith,  and  Mr.  George  Gere,  for  the  appellant. 

Mr.  J.  S.  Jones,  and  Mr.  J.  R.  Gulick,  for  the  appellees. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  brought  by  appellees,  in 
the  circuit  court  of  Champaign  county,  against  appellant,  to 
recover  a  tract  of  land  containing  eighty  acres.  Appellees 
claim  to  derive  title  as  heirs  and  descendants  of  Stephen  Gu- 
lick. deceased;  and  appellant  claims  to  derive  title  from  the 
same  source,  under  a  decree  of  the  Champaign  circuit  court 
licensing  the  administrator  to  sell  the  lands  of  deceased  for 
the  payment  of  debts  against  the  estate,  and  a  sale  and  con- 
veyance by  the  administrator,  and  mesne  conveyances  from 
him  and  others  to  appellant. 

The  files  in  the  case  are  proved  to  have  been  lost,  and 
nothing  remains  but  the  decree  and  master's  report  of  the 
sale. 

It  is  first  objected  that  the  circuit  court  ordering  the  sale 
<lid  not  have  jurisdiction  to  render  the  decree,  because  the 
widow's  dower  was  directed  to  be  assigned  in  the  decree 
authorizing  the  sale  to  pay  debts ;  that  there  was  no  statute 
then  in  force  which  authorized  the  allotment  of  dower  in  the 
proceeding  for  the  sale  of  the  land. 

It  is  not,  nor  can  it  be  denied,  that  the  circuit  court  could, 
'under  the  statute,  take  jurisdiction  to  order  the  sale  of  real 
•estate  for  the  payment  of  debts  against  the  estate  of  a  deceased 
person;  and  halving,  by  the  petition,  acquired  jurisdiction  of 
the  subject  matter,  it  could  not  be  ousted  of  that  jurisdiction 
by  the  widow  filing  a  cross-bill  for  her  dower.  The  court, 
by  the  petition,  obtained  jurisdiction  to  hear  and  c'eterraine 
the  application  by  the  adniinistrutor. 
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The  title  of  the  proceeding,  as  it  appears  in  the  record,  is, 
*'In  tlie  matter  of  the  petition  of  John  Gilliland,  adminis- 
trator of  the  estate  of  Stephen  Gulick,  deceased,  to  sell  real 
estate."  The  title  shows  that  the  main  proceeding  was  for 
the  sale  of  the  real  estate,  and  that  the  cross-bill  was  but  in- 
cidental, and,  we  may  infer,  was  filed  by  the  widow  to  obtain 
the  admeasurement  of  her  dower.  And  whether  the  court  ob- 
tained jurisdiction  or  not  to  assign  dower  in  that  proceeding, 
it  could  in  nowise  affect  the  jurisdiction  to  order  the  sale  of 
the  real  estate.  The  court  could,  of  course,  and  no  doubt  did, 
consider  and  determine  each  application  on  its  merits,  unaf- 
fected by  the  other;  and  we  see  that  separate  decrees  were 
rendered,  although,  no  doubt,  on  the  same  paper  and  under  the 
same  title  of  the  case.  We  perceive  no  force  in  this  objec- 
tion. 

We  now  come  to  the  consideration  of  the  more  difficult 
question,  whether  the  decree  imports  and  is  evidence  that  the 
court  had  jurisdiction  of  the  persons  of  the  defendants  in  the 
]>etition.  It  has  been  held  that  it  is  not  essential  to  the  juris- 
diction of  the  court  that  the  heirs  be  made  formal  parties  to 
a  proceeding  of  this  character.  Gibson  v.  Roll,  27  111.  88 ; 
Mason  v.  Wait,  4  Scam.  127.  So  the  fact  that  the  names  of 
the  defendants  do  not  appear  in  the  decree  does  not  affect  the 
jurisdiction. 

Had  there  been  a  notice  and  certificate  of  publication  found 
in  the  record,  or  had  the  decree  recited  that  publication  had 
been  made,  then  the  case  would  have  been  free  from  doubt. 
But  neither  of  these  appears  in  the  record.  It,  however,  is  a 
rule  of  uniform  application  that,  in  relation  to  superior  courts, 
or  courts  of  general  jurisdiction,  nothing  is  presumed  to  be 
out  of  their  jurisdiction  but  that  which  specially  appears  to 
be  so:  but,  on  the  contrary,  nothing  shall  be  intended  to  be 
within  the  jurisdiction  of  an  inferior  court  but  that  which  is 
expressly  alleged.  1  Wm,  Saund.  27;  2  Ld.  Raymond,  796; 
Beaubien  v .  Brinckerhoff,  2  Scam.  269;  Kenney  v.  Greer,  13  111. 
432.     This  rule  is  limited  to  collateral  proceedings,  and  where 
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the  record  of  a  judgment  or  decree  is  relied  on  collaterally 
jurisdiction  must  be  presumed  in  favor  of  a  court  of  general 
jurisdiction,  although  it  be  not  alleged  or  fails  to  appear  in 
the  record. 

The  rule  has  been  announced  in  a  number  of  cases  in  this 
court,  that,  where  the  judgment  or  decree  is  silent  as  to  ser- 
vice, and  the  summons  in  the  case  shows  want  of,  or  insufficient 
service,  then  the  presumption  of  jurisdiction  will  be  overcome ; 
that  the  question  of  service  is  primary,  and  must  be  deter- 
mined before  proceeding  to  adjudicate,  and  it  will  be  presumed 
in  all  collateral  proceedings,  that  a  court  of  general  jurisdic- 
tion heard  evidence  aud  determined  that  there  was  suffi- 
cient service.  But  this  presumption  is  liable  to  be  rebutted. 
Clark  V.  Thompson,  47  111.  25,  and  other  cases  might,  if  deemed 
necessary,  be  cited  in  which  the  same  rule  is  announced. 

According,  then,  to  this  rule,  we  must  presume  that  the 
court  below  had  jurisdiction  of  the  persons  of  the  defend- 
ants before  the  decree  was  rendered,  and  there  being  no  evi- 
dence to  rebut  that  presumption,  it  must  be  held  that  the 
decree  and  sale  were  amply  sufficient  to  pass  the  title  from  the 
heirs  to  Somers,  the  purchaser  at  the  administrator's  sale. 

It  is  urged  that  the  court  erred  in  admitting  parol  evidence 
of  the  contents  of  the  deed  from  the  administrator  to  Som- 
ers. After  carefully  examining  the  record,  we  think  that  the 
former  existence  of  the  deed  and  its  subsequent  loss,  was  suf- 
ficiently shown  to  authorize  proof  of  its  contents.  It  was  not 
recorded,  and  Somers  swears  to  having  made  diligent  search 
for  the  original,  and  that  it  could  not  be  found.  He  says  he 
had  seen  the  deed  within  twelve  months  of  the  time  he  testi- 
fied, and  he  seems  to  be  familiar  with  its  contents,  and  on 
that  his  evidence  is  quite  satisfactory. 

We  think  there  was  no  error  in  admitting  parol  evidence 
of  the  contents  of  the  deed,  and  that  the  conveyance  of  the 
land  by  the  deed  is  sufficiently  proved.  It,  then,  follows  that 
the  sale  and   conveyance   by  the   administrator   divested  the 
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heirs  of  Gulick  of  all   title   to  the  land,  and   they  failed  to 
show  title,  and  could  not  rightfully  recover. 

The  judgment,  even  had  their  claim  been  established,  was 
not  for  the  proper  amounts  counted  for  in  each  count  of  the 
declaration,  and  failed  to  properly  describe  the  several  share 
of  each  plaintiff.  But,  in  the  view  we  have  taken  of  the  case, 
it  is  not  necessary  to  discuss  that  or  the  question  of  limitation. 

Forasmuch  as  appellees  failed  to  show  a  right  to  recover,  the 
judgment  of  the  court  below  is  reversed  and  the  cause  re- 
manded. 

Judgment  rever^sed. 


Andrew  J.  Thomas 
f. 
Thomas  O.   Rutledge  et  al.  Trustees,  etc. 

1.  New  trial — on  finding  as  to  facts.  In  a  case  tried  by  the  court 
without  a  jury,  in  which  the  court  is  required  to  weigh  all  the  testimony, 
the  same  force  and  effect  will  be  given  to  the  finding  of  the  court  as  to 
that  of  a  jury.  In  such  a  case,  where  the  evidence  is  conflicting  and  the 
finding  is  not  against  the  preponderance  of  the  evidence,  it  will  not  be 
disturbed. 

2.  Evidence — admission  of  persons  in  interest  not  parties  to  the  record. 
In  general,  the  admissions  of  any  party  represented  by  another  are  receiv- 
able in  evidence  against  his  representative;  but  in  a  suit  against  the  trus- 
tees of  an  incorporated  church  society  acting  for  the  congregation,  the 
admissions  of  certain  members  of  the  association  are  not  admissible  as 
evidence  against  the  trustees.  The  united  admissions  of  the  congrega- 
tion, expressed  by  a  vote  or  by  a  resolution  had  in  conformity  with  the 
rules  of  the  association,  might  be  evidence  against  the  trustees. 

3.  Same — admissions  of  agents.  In  a  suit  against  the  trustees  of  a 
church  to  recover  for  money  paid  for  the  building  of  a  church,  it  was 
urged  that  the  admissions  of  the  building  committee  appointed  by  the 
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congregation,  made  after  the  work  was  completed,  was  competent  evi- 
dence  against  the  defendants:  Held,  that  the  committee  were  special  agents 
for  a  special  purpose,  and  beyond  that  purpose  could  not  do  or  say  any 
thing  to  bind  the  trustees. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Andrew  J.  Thomas, 
against  Thomas  O.  Rutledge,  Thomas  Buckles,  and  Robert 
Semple,  trustees  of  the  LeRoy  congregation  of  the  Cumber- 
land Presbyterian  Church. 

The  plaintiff  was  pastor  of  the  church,  and,  through  his 
efforts,  a  church  building  was  erected  in  LeRoy,  McLean 
county,  at  a  cost  of  about  $3600.  The  contractors  refused  to 
give  up  the  building  until  they  were  paid,  and  the  plaintiff 
became  personally  responsible  for  the  balance  due  them.  He 
claimed  that  he,  under  this  arrangement,  paid  $300  more  than 
he  ever  ffot  back.  The  evidence  as  to  whether  the  whole  sum 
was  collected  and  paid  him,  was  conflicting.  The  cause  was 
tried  by  the  court  without  a  jury,  who  found  for  the  defend- 
ants, and  judgment  was  rendered  accordingly,  and  the  plain- 
tiff appealed. 

Messrs.  Gapen  &  Ewing,  for  the  appellant. 

Messrs.  Weldon  &  Benjamin,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

After  a  careful  examination  of  this  record,  we  are  not  pre- 
pared to  say,  that  the  court,  in  trying  the  cause,  found  against 
the  weight  of  the  evidence.  The  testimony  was  somewhat 
conflicting.  As  this  court  said,  in  Wood  v.  Price,  AQ  111.  435,  so 
must  we  now  repeat,  in  a  case  tried  by  the  court  without  a 
jury,  in  which  the  court  was  required  to  weigh  all  the  testi- 
mony, as  much  force  and  effect  should  be  given  to  the  finding 
of  the  court  as  to  the  finding  of  a  jury.  The  circuit  judge 
is  in  a  more  favorable  position  to  weigh  the  evidence  than  we 
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can  be,  and   his  finding  not  being  against  the  preponderance 
of  the  evidence,  it  must  stand. 

The  defendants  were  sued  as  trustees  of  this  church.  What- 
ever statements  the  members  of  the  congregation  may  have 
made  in  relation  to  the  matters  in  difference,  could  not  be 
used  in  evidence  against  the  trustees,  for  the  reason  they  are 
not  parties  to  the  controversy.  The  doctrine  invoked  by 
appellant,  as  found  in  1  Greenleaf  on  Ev.  sec.  180,  in  which 
is  discussed  the  question  of  admissions  of  persons  who  are 
not  parties  to  the  record,  but  yet  are  interested  in  the  subject 
matter  of  the  suit,  is  not  applicable  here.  Though  the  law 
in  regard  to  this  source  of  evidence  looks  chiefly  to  the  real 
parties  in  interest,  and  gives  to  their  admissions  the  same 
weight  as  though  they  were  parties  to  the  record,  it  is  very 
clear,  from  the  examples  given  under  this  head,  this  is  not  such 
a  case.  The  examples  are,  the  admissions  of  the  cestui  que 
trust  of  a  bond — those  of  the  persons  interested  in  a  policy 
effected  in  another's  name  for  their  benefit — those  of  the  ship 
owners  in  an  action  by  the  master  for  the  freight,  and  the 
like.  In  general,  the  admissions  of  any  party  represented  by 
another  are  receivable  in  evidence  against  his  representative, 
but  this  has  no  application  to  the  trustees  of  a  church  acting 
for  the  congregation.  The  united  admissions  of  the  congre- 
gation, expressed  by  a  vote  or  by  a  resolution  had  in  con- 
formity with  the  rules  of  the  association,  might  be  evidence 
against  the  trustees,  but  not  the  admissions  of  certain  mem- 
bers of  the  association. 

It  is  also  urged  by  appellant,  that  there  was  a  building 
committee  appointed  by  the  congregation  for  the  erection  of 
the  church  building,  and  that  they  were  the  agents  of  the 
congregation,  and  their  admissions  made  within  the  scope  of 
their  authority  would  be  admissible  against  these  defendants. 

The  building  committee  have  no  authority  from  their  posi- 
tion to  make  any  admissions  which  could  bind  the  trustees. 
They  could  bind  themselves,  only,  by  admissions.  The  com- 
mittee were  special  agents  for  a  special  purpose  ;  beyond  that 
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purpose  they  could  not  do  or  say  anything  to  bind  the  trustees. 
These  officers  control  the  property  of  the  church,  and  might 
be  affected  by  admissions  of  their  own  agents,  but  not  those 
of  others.  The  declarations  of  inhabitants  of  an  incorpo- 
rated town,  it  will  not  be  contended  could  be  used  as  evidence 
against  the  board  of  trustees. 

On  consideration  of  the  evidence,  it  does  not  appear  to  us 
that  appellant  has  the  least  ground  of  claim  of  the  nature  he 
seeks  to  establish.  The  proof  is  quite  satisfactory  he  had 
collected  money  enough  to  discharge  all  the  indebtedness 
upon  the  building. 

We  think  justice  has  been  done,  and  affirm  the  judgment. 

Judgment  affirmed. 


The  Rockford,  Rock  Island  and  St.  Louis  Rail- 
road Company 

V. 

Thomas  B.   Connell. 

Railroad — liaMUty  for  stock  Mlled — negligence.  Where  stock  was  killed 
by  the  engine  of  a  railroad  companj'^  on  its  track,  and  the  road  was  not 
open  for  use  six  months  prior  to  the  killing,  it  was  7ieM,  that  it  was  incum- 
bent on  the  owner  of  the  stock  to  show  negligence  on  the  part  of  the 
servants  of  the  company,  before  a  recovery  could  be  had  against  the  com- 
pany. 

Appeal  from  the  Circuit  Court  of  Schuyler  county;  the 
Hon.  Chauncey  L.  Higbee,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Thomas  B.  Connell 
against  the  Eockford,  Eock  Island  and  St.  Louis  Eailroad 
Company,  for  the  killing  of  a  mule  of  the  plaintiff.  The 
facts  of  the  case  are  stated  in  the  opinion.  "Verdict  and  judg- 
ment for  the  plaintiff  for  $140,  and  the  defendant  appealed. 
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Mr.  J.  S.  Bailey,  and  Mr.  C.  M.  Osborn,  for  the  appel- 
lant. 

Messrs.  Warren  &  Vail,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  evidence  shows  appellant's  road  was  not  open  for  use 
six  months  prior  to  the  date  of  killing  the  stock,  and  if  the 
company  is  liable  at  all  it  must  be  on  account  of  the  negli- 
Pfence  of  the  ao;ents  and  servants  in  chars^e  of  the  train. 

In  the  C.  and  N.  W.  R.  R.  Co.  v.  Barrie,  55  111.  226,  it  was 
said,  ''the  law  requires  evidence  beyond  proof  of  the  killing 
of  stock  on  the  road  by  the  engine  and  carriages  of  the  com- 
pany, to  create  a  liability  for  the  death  of  the  stock.  There 
must  be  proof  of  negligence  on  the  part  of  the  agents  and 
servants  of  the  company  in  charge  of  the  train  at  the  time. 
The  party  alleging  negligence,  takes  upon  himself  the  burden 
of  making  such  proof."  The  principles  of  that  case  are  con- 
clusive of  the  one  at  bar. 

It  was  incumbent  on  appellee  to  show  negligence  on  the 
part  of  the  servants  of  the  company.  This,  he  has  not  done. 
No  one  saw  the  killing.  Whether  the  accident  occurred  in 
daylight  or  at  night,  does  not  appear.  The  manner  of  the 
killing  is  not  described  by  any  witness.  The  only  facts  relied 
on  to  charge  the  company,  other  than  the  killing  itself,  are 
that  tracks,  supposed  to  have  been  made  by  the  mule,  were 
discovered  on  the  road  bed  for  a  distance  of  a  hundred  and 
fifty  yards  from  where  it  was  struck,  and  leading  in  the  same 
direction,  and  the  tracks  indicated  the  mule  had  been  run- 
ning. The  evidence  affords  no  explanation  as  to  when  the 
tracks  were  made,  whether  as  the  train  was  advancing,  or  at 
a  time  anterior.  There  is  not  a  fact  or  circumstance  proven, 
that  shows  or  even  tends  to  show,  the  engineer  saw,  or,  bv  the 
exercise  of  reasonable  diligence,  could  have  seen  the  mule  in 
time  to  stop  or  even  slacken  the  speed  of  the  train  so  as  to 
have  avoided  the  accident. 
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This  is  not  a  case  presenting  a  conflict  of  evidence.  It  is 
simply  a  total  want  of  evidence  to  support  the  verdict. 

The  circuit  court  ought  to  have  awarded  a  new  trial,  and 
for  this  error  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


The  Chicago  and  Alton  Railroad  Co. 

V. 

Catharine  McMorrow. 

Negligence— /'<z7wre  to  fence.  In  an  action  to  recover  for  the  killing 
of  a  horse  by  the  defendant's  train,  brought  under  the  act  of  1855,  con- 
cerning the  fencing  of  railroads,  where  the  evidence  showed  the  entire 
sufficiency  of  the  fences,  and  that  the  horse  was  killed  at  the  crossing  of 
a  public  road  where  the  company  had  constructed  and  maintained  suit- 
able cattle  guards,  and  that  he  got  upon  the  track  from  the  road :  Held, 
that  under  such  a  state  of  facts  the  company  could  not  be  held  liable, 
except  upon  the  ground  that  the  act  was  wilful  or  the  result  of  negli- 
gence. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Catharine  McMorrow, 
against  the  Chicago  and  Alton  Railroad  Company,  to  recover 
for  the  killing  of  plaintiff's  horse  by  the  defendant's  train  of 
cars.  The  plaintiff"  recovered  a  verdict  and  judgment  for 
$130  and  costs,  and  the  defendant  appealed.  The  facts  are 
stated  in  the  opinion. 

Mr.  Charles  P.  Wise,  for  the  appellant. 

Mr.  J.  H.  Yager,  for  the  appellee. 
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Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

The  motion  for  a  new  trial,  made  on  behalf  of  appellant, 
defendant  below,  should  have  been  granted.  The  action  was 
brought  by  appellee  upon  the  statute  of  1855,  concerning  the 
fencing  of  railroads,  for  killing  her  horse. 

The  bill  of  exceptions  contains  all  the  evidence,  which  we 
have  carefully  examined.  The  evidence  introduced  on  behalf 
of  plaintiff,  scarcely  tended  to  show  a  cause  of  action,  while 
that  for  the  defense  clearly  established  the  fact  of  the  entire 
sufficiency  of  the  fences;  that  the  horse  was  killed  at  the  cross- 
ing of  a  public  road  where  the  company  had  constructed  and 
maintained  suitable  cattle  guards,  and  that  he  got  upon  the 
track  from  the  road.  Under  such  a  state  of  facts  the  appel- 
lant could  not  be  held  liable,  except  upon  the  ground  that 
the  act  was  wilful  or  the  result  of  negligence,  as  to  which 
there  was  no  evidence  whatever. 

For  the  error  in  denying  the  motion  for  a  new  trial,  the 
judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  O'Neall  et  al, 

V. 

John  Y.  Calhoun. 

1.  Practice — allowing  jury  to  take  evidence  on  retirement.  "Where  the 
record  of  a  prior  suit,  relating  to  the  same  matter  in  litigation,  but  not 
between  the  same  parties,  and  the  bill  of  exceptions  taken  on  the  trial 
of  the  former  suit,  were  admitted  in  evidence  by  consent :  Held,  that  it 
was  not  error  to  permit  the  jury  to  carry  such  record  to  their  room,  as 
such  consent  did  not  assimilate  the  record  to  a  deposition. 
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2.  Evidence— Z)?7?  of  exceptions.  The  statements  of  witnesses  upon 
another  trial,  as  contained  in  the  bill  of  exceptions,  are  not  evidence  in 
a  difierent  suit  without  the  consent  of  the  parties. 

3.  New  twlkl— finding  of  facts.  Where  the  evidence  is  conflicting, 
and  there  is  evidence  sufficient  to  justify  the  finding  of  the  jury,  and 
there  is  no  error  in  the  instruction  as  against  the  party  complaining,  a 
new  trial  will  not  be  granted. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

This  was  an  action  by  John  Y.  Calhoun,  against  William 
O'Neall,  John  C.  O'Neall  and  William  Beeler,  upon  a  prom- 
issory note.     The  facts  of  the  case  appear  in  the  opinion. 

Messrs.  Weldon  &  Benjamin,  for  the  appellants. 
Messrs.  Stevenson  &  Ewing,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

Calhoun  sold  thirty  fine  goats  to  the  O'Nealls  in  consid- 
eration of  $500,  paid  in  hand,  and  of  two  notes  for  $1000 
each. 

One  of  the  notes  was  assigned  to  Stevenson,  who,  in  1871, 
obtained  a  judgment  upon  it  for  $363.63,  debt,  and  $128.17, 
damages,  when,  at  that  time,  the  amount  due  by  the  face  of 
the  note  was  over  $1400.  The  same  defense  was  made  in 
that  as  in  this  case — that  the  goats  were  warranted  to  be 
sound,  their  wool  warranted  to  be  worth  from  $8  to  $15  per 
pound,  and  that  there  was  a  breach  of  warranty.  The  sum 
of  nearly  $1000  was  allowed  as  damages  for  a  breach  of  the 
warranty. 

The  errors  relied  upon  for  a  reversal  of  the  judgment  in 
this  case,  are : 

First — The  court  erred  in  permitting  the  record,  in  the 
Stevenson  case,  to  be  carried  by  the  jury  to  their  room. 

Second — That  there  should  have  been  a  new  trial  granted, 
because  the  evidence  showed  a  total  failure  of  the  considera- 
tion of  the  note. 
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Third — That  the  record  in  the  Stevenson  ease  was  no  bar 
to  the  right  of  appellants  to  set  up  a  failure  of  consideration. 

The  record  in  the  case  of  Stevenson  against  the  O'Nealls, 
was  founded  upon  a  note  given  at  the  same  time  and  for  the 
same  property  as  the  note  sued  on  in  this  case,  and  a  copy  of 
it  was  used  upon  the  trial  by  the  agreement  of  the  parties. 
Into  the  record,  as  thus  used,  was  copied  the  bill  of  excep- 
tions, from  which  appellants  read  to  the  jury.  The  state- 
ments of  witnesses  upon  another  trial,  as  contained  in  the 
record,  were  not  evidence  without  the  consent  of  the  parties. 
Consent  that  they  might  be  read  to  the  jury,  did  not  assimi- 
late the  record  to  a  deposition.  It  was  introduced  by  agree- 
ment, and  contained  more  evidence  in  favor  of  appellants 
than  against  them.  We  can  not  regard  it  as  a  paj)er  excluded 
by  force  of  the  statute,  from  the  jury,  or  by  virtue  of  the  de- 
cision in  Rawsonw.  Curtiss,  19  111.  456.  It  was  not  a  deposi- 
tion read  in  evidence  without  the  assent  of  the  opposite 
party,  but  a  statement  of  the  pleadings  and  testimony  in 
another  suit,  admitted  by  mutual  acquiescence.  We  can  per- 
ceive no  injury  which  could  have  possibly  resulted  to  appel- 
lants in  permitting  the  jury  to  take  the  record,  and  do  not 
think  it  was  error. 

The  other  two  points  may  be  considered  together. 

The  entire  evidence  in  the  case  in  which  Stevenson  was 
plaintiff,  as  well  as  the  evidence  introduced  upon  the  trial  of 
the  case  at  bar,  was  before  the  jury.  There  is  no  sufficient 
cause  to  disturb  the  finding  upon  the  facts.  The  jury  have 
determined  that  there  was  not  a  total  failure  of  the  consider- 
ation, and  the  evidence  justified  the  verdict. 

Concede  that  a  warranty  and  its  breach  were  fully  proved, 
still  the  testimony,  as  to  the  amount  of  damages,  was  con- 
flicting. The  proof  did  not  establish  a  total  failure  of  the 
consideration  of  the  notes,  and  the  effect  of  the  verdict  was, 
that  sufficient  damages  had  been  allowed  in  the  former  suit 
to  amply  compensate  for  the  breach  of  the  warranty. 
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In  the  view  in  which  this  case  is  presented  by  the  instruc- 
tions, it  is  not  necessary  to  decide  whether  the  defense  made 
is  res  adjudicata,  or  whether  it  is  indivisible. 

The  jury  were  informed,  by  instructions  given  in  behalf 
of  plaintiif,  as  well  as  defendants,  that,  upon  proof  of  war- 
ranty and  breach,  the  defendants  should  be  allowed  such 
damages  as  the  proof  showed  they  were  entitled  to,  and 
which  had  not  been  allowed  in  the  former  suit.  The  in- 
structions may  not  have  been  correct,  but  appellants  can  not 
complain  of  them.  Even,  therefore,  if  the  theory  of  appel- 
lants be  correct,  that  the  defense  under  the  breach  of  warranty 
may  be  split  up,  they  are  not  injured.  They  had  the  full  ben- 
efit of  the  law  as  they  claim  it  to  be.  Under  their  own  in- 
structions, tlie  jury  had  the  right  to  allow  them  all  damages 
which  they  had  sustained  by  reason  of  the  breach  of  the  war- 
ranty, and  which  had  not  already  been  allowed  to  them  as 
.against  the  other  note,  growing  out  of  the  same  transaction. 

We  are  of  opinion  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


Saxdford  Eichards  et  al, 

V. 

Samuel  Shaw. 

1.  Contract  to  sell  and  DEiiivER — recovery  upon  paH  performance.  It 
is  a  rule,  supported  by  a  very  respectable  weight  of  modern  authority, 
that,  if  the  vendee  of  a  specific  quantity  of  goods  sold  under  an  entire 
contract,  receive  a  part  thereof,  and  retain  it  after  the  vendor  has  refused 
■to  deliver  the  residue,  there  is  a  severance  of  the  entirety  of  the  contract, 
and  the  vendee  becomes  liable  to  the  vendor  for  the  price  of  such  part. 
But  he  may  reduce  the  vendor's  claim  by  showing  that  he  has  sustained 
■damage  by  the  vendor's  failure  to  fulfill  his  contract. 
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3.  So,  where  a  plaintiff  bargained  with  the  defendants  for  the  sale  and 
delivery  to  the  latter  of  500  bushels  of  corn  at  a  specified  price  per  bushel, 
and  only  delivered  391  bushels  of  the  same,  and  part  of  that  after  the  time 
fixed  for  delivery,  it  was  held,  that  the  plaintiff  was  entitled  to  his  action 
as  upon  an  implied  contract,  for  the  portion  of  the  corn  he  did  deliver,  not- 
withstanding his  failure  to  complete  the  contract. 

Appeal,  from  the  Circuit  Court  of  Champaign  county ;  the 
Hon.  James  Steele,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Samuel  Shaw  against 
Sandford  and  Seldon  Richards,  to  recover  the  price  of  corn 
sold  and  delivered.     The  facts  appear  in  the  opinion. 

Messrs.  Sweet  &  Lothrop,  for  the  appellants. 

Mr.  James  S.  Jones,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  to  recover  for  391  bushels 
of  corn  sold  and  delivered.  The  declaration  contained  a 
special  count  on  a  contract  for  the  sale  of  the  corn,  and  also 
the  common  counts.  The  plaintiff  below,  Shaw,  recovered  a 
verdict  and  judgment  for  $115. 

The  testimony  in  the  case  showed  a  contract,  on  the  part 
of  Shaw,  made  in  March,  1867,  to  sell  to  Sandford  and  Sel- 
don Richards  500  bushels  of  corn  at  the  price  of  50  cents  per 
bushel.  Shaw  delivered  only  391^05  bushels  of  the  corn, 
about  30  bushels  of  it  the  last  of  April,  1867,  and  the  rest  in 
June,  1867.  The  price  of  corn  on  the  5th  of  May,  1867, 
which  the  Richards  claim  to  be  the  time  of  delivery,  was  75 
to  80  cents  per  bushel;  and  in  June,  1867,  at  the  time  Shaw 
delivered  all  but  the  30  bushels,  it  was  45  to  48  cents  per 
bushel. 

There  seems  to  be  no  material  contradiction  in  the  testi- 
mony, except  upon  one  point,  the  time  of  delivery  under  the 
contract.  Shaw  testified  that  the  time  of  delivery  was  not 
fixed  by  the  contract,  although  he  admits  that  about  the  first 
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of  May  was  understood  to  be  the  time  for  the  delivery  of  the 
corn,  but  that  he  would  not  make  a  positive  agreement  for  the 
delivery  at  that  time.  Sandford  and  Seldon  Richards  both 
testified  positively  that,  by  the  contract,  the  corn  was  to  be 
delivered  by  the  5th  day  of  May,  1867,  and  Orin  Eichards 
testified  that  it  was  to  be  delivered  the  first  of  May. 

The  clear  weight  of  the  testimony  is,  that  the  time  of  de- 
livery was  fixed  by  the  contract  to  be  by  the  5th  of  May^ 
1867. 

The  appellants  make  two  points  for  reversal  of  the  judg- 
ment: First,  that  the  plaintiff  below  could  not  recover  with- 
out showing  the  completion  of  the  contract  under  which  the 
corn  was  delivered.  Second,  that  the  verdict  is  against  the 
evidence. 

There  was  a  manifest  failure  on  the  part  of  Shaw  to  com- 
plete his  contract,  yet  we  are  inclined  to  hold  that  he  was  en- 
titled to  his  action,  as  upon  an  implied  contract,  for  the  por- 
tion of  the  corn  he  did  deliver. 

It  is  a  rule,  supported  by  a  very  respectable  weight  of 
modern  authority,  that,  if  the  vendee  of  a  specific  quantity  of 
goods  sold  under  an  entire  contract,  receive  a  part  thereof,  and 
retain  it  after  the  vendor  has  refused  to  deliver  the  residue, 
this  is  a  severance  of  the  entirety  of  the  contract,  and  the 
vendee  becomes  liable  to  the  vendor  for  the  price  of  such 
part;  but  he  may  reduce  the  vendor's  claim  by  showing  that 
he  has  sustained  damage  by  the  vendor's  failure  to  fulfill  his 
contract.  Oxendale  v.  Wetherell,  9  Barn.  &.  Cressw.  386 ;  ISkip- 
ton  V.  Casson,  5  ib.  378;  Booth  v.  Tyson,  15  Yt.  515;  2  Story 
Con.  sec.  847;  2  Parsons  Con.  668,  and  cases  cited  in  note; 
Bowker  v.  Hoyt,  18  Pick.  555. 

Although  this  rule  may  be  a  relaxation  of  the  earlier  and 
more  generally  received  doctrine,  that  the  entire  perform- 
ance, on  the  part  of  the  vendor,  of  such  a  contract  as  the  one 
in  question,  is  a  condition  precedent  to  the  payment  of  the 
price,  and  the  maintenance  of  an  action  for  its  recovery,  the 
rule  seems  to  be  a  fair  and  just  one,  and  we  are   disposed  to 
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give  it  our  acquiescence.  It  seems  heretofore  to  have  re- 
ceived recognition  by  this  court.  Evans  v.  Chi.  and  R.  I.  R. 
Co.  26  111.  189. 

-Assuming  that  the  time  fixed  by  the  contract  for  the  deliv- 
ery of  the  corn  was  by  the  5th  day  of  May,  the  verdict  was 
manifestly  against  the  evidence. 

Tlie  damage  sustained  by  the  defendants  below  by  the  fail- 
ure to  deliver  470  bushels  of  corn  within  the  time  specified 
by  the  contract,  when  corn  was  worth  75  to  80  cents  per  bushel, 
would  amount  at  least  to  some  $117.  Defendants  had,  besides, 
an  undisputed  set-off  of  $40.90.  These  two  items  deducted 
from  the  contract  price  of  the  corn  delivered  would  leave  only 
about  $40  due  the  plaintiff  below,  instead  of  $115,  as  found 
by  the  jury. 

The  judgme^nt  must,  therefore,  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


John  C,  Brockenbrough 

V. 

Parker  Dresser  et  ah 

Chancery — evidence — how  preserved.  Where  copies  of  judgments  and 
executions  affecting  title  to  land  in  dispute  are  copied  into  the  record  of 
a  chancery  case,  which  are  not  exhibits  filed  with  the  bill,  or  any  of  the 
depositions,  and  there  is  in  the  record  no  certificate  of  evidence  by  the 
court,  nor  any  statement  of  the  facts  proven  in  the  decree,  this  court  can 
not  notice  the  same.  The  clerk's  certificate,  that  the  record  contains  a 
"correct  copy  of  all  the  papers  on  file,  all  of  the  orders  of  court  and  rec- 
ords used  in  evidence,"  in  such  a  case  is  of  no  avail. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  A.  J.  Gallagher,  Judge,  presiding. 
15_67th  III. 
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Messrs.  Hay,  Greene  &  Littler,  for  the  plaintiff  in  er- 


ror. 


Messrs.  Jones  &  Gardner,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Laweence  delivered  the  opinion  of  the 
Court: 

We  are  obliged  to  affirm  this  decree  without  reference  to 
the  merits,  upon  the  first  point  made  by  the  appellee.  The 
certified  copies  of  the  attachments,  judgments  and  executions 
which  we  find  set  out  in  the  record,  are  not  properly  there. 
They  are  not  exhibits,  filed  with  the  bill,  or  any  of  the  depo- 
sitions, and  there  is  in  the  record  no  certificate  of  evidence 
by  th'e  court  nor  any  statement  of  the  facts  proven  in  the 
decree.  The  clerk  certifies  that  the  record  contains  a  "cor- 
rect copy  of  all  the  papers  on  file,  all  of  the  orders  of  court 
and  records  used  in  evidence,"  but  his  certificate  is  of  no 
avail.  This  documentary  evidence  lies  at  the  foundation  of 
the  case.  The  facts  to  be  proven  by  it  are  not  admitted  in 
the  answer  of  Pierce,  whose  title  it  was  sought  to  take  away, 
and  the  proof  was  therefore  indispensable.  This  proof  is  not 
in  the  record  in  such  shape  that  we  can  properly  notice  it, 
and  we  have  no  alternative  but  to  affirm  the  decree.  The 
•objection  is  taken  by  counsel,  and  we  can  not  disregard  it. 

The  decree  is  affirmed. 

Decree  affirmed. 
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Ivory  H.  Pike 

V. 

Samuel  Colvin. 

1.  Remedy— for  wrongfull&oy  on  property.  Where  an  oflBcer,  under  an 
■execution,  seizes  the  goods  of  some  other  person  than  the  defendant  in 
the  execution,  the  owner  may  maintain  an  action,  and  trespass  is  the  usual 
remedy  of  the  owner,  but  trover  may  be  maintained  in  many  cases  as 
well  as  case,  and  replevin  will  lie.  The  owner  is  not  bound  to  resort  to  a 
ti'ial  of  the  right  of  property. 

2.  Same — remedy  of  mortgagee  against  officer  seizing  the  property  for 
mortgagor's  debt.  Where  an  officer  levies  an  execution  upon  mortgaged 
chattels  in  the  possession  of  the  mortgagor,  before  default  in  the  condi- 
tion authorizing  the  mortgagee  to  take  possession,  and  sells  the  interest 
of  the  mortgagor,  the  mortgagee  can  not  maintain  trover  against  the  offl' 
cer.  In  such  case,  the  mortgagee  should  try  the  right  of  property,  or 
bring  replevin,  before  the  sale,  against  the  officer. 

3.  Process — w7icn  no  protection  to  officer.  Where  a  sheriff  or  consta- 
ble, having  an  execution  against  one  person,  levies  upon  the  property  of 
another,  he  becomes  a  wrong-doer,  and  his  execution  is  no  protection.  It 
only  protects  him  to  the  extent  that  he  obeys  the  command  of  the  writ, 
and  no  further.  When  he  goes  beyond  such  command,  he  becomes  lia- 
ble as  though  he  had  acted  without  any  writ. 

4.  Officer — acts  at  his  peril.  A  sheriff  or  constable,  having  a  fieri 
facias,  is  compelled  to  act  at  his  peril.  If  the  property  seized  is  not  that 
of  the  defendant,  he  incurs  liability  by  levying  and  taking  the  property. 
On  the  other  hand,  if  the  property  is  that  of  the  defendant,  and  he  knows 
of  it,  or  can  know  it  by  reasonable  effort,  and  is  required  by  the  plaintiff 
to  levy  on  it,  and  he  fails  or  refuses  to  do  so,  he  becomes  liable  to  the 
plaintiff  in  the  execution. 

5.  Execution — what  interest  subject  to  levy  under.  Until  a  breach  of 
the  condition  of  a  chattel  mortgage,  the  mortgagor  holds  a  contingent  in- 
terest in  the  property  that  is  liable  to  levy  and  sale  on  execution  or  attach- 
ment. But  after  the  maturity  of  the  debt,  or  the  failure  of  the  condition 
upon  which  the  mortgagor  may  retain  possession,  the  mortgagee  has  the 
right  to  reduce  the  same  to  possession,  and  having  done  so,  he  has  the 
legal  right  to  retain  it,  and  an  execution  or  attachment  can  not  deprive 
him  of  it. 

6.  Chattel  mortgage — right  of  purchaser  of  mortgagor's  int&rett. 
Where  the  interest  of  the  mortgagor,  under  a  chattel  mortgage,  is  sold 
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under  execution,  the  mortgagee  may  recover  it  of  the  purchaser,  who  will, 
on  its  sale,  be  entitled  to  the  surplus,  if  anything  remains  after  the  pay- 
ment of  the  mortgage  debt. 

7.  Same — interest  of  mortgagoi — 7ww  readied  when  the  mortgagee  takes 
possession.  If  the  mortgagee  reduces  the  property  to  possession  before  a 
levy,  or  if  he  takes  it  from  the  officer  after  a  levy,  in  such  case,  the  execu- 
tion creditor's  only  remedy  is  by  garnishee  process  against  the  mortgagee.. 
He  can,  by  this  means,  reach  any  surplus  in  his  hands.  This  is  the  rule 
where  the  mortgage  requires  a  sale,  and  the  payment  of  the  surplus  to  the 
mortgagor. 

8.  Same — entry  of  acknowledgment  in  justice's  docket.  The  entry  of  the 
acknowledgment  of  a  chattel  mortgage  by  the  justice,  in  a  special  docket 
kept  for  that  purpose,  instead  of  in  his  general  docket,  is  a  substantial 
compliance  with  the  statute. 

9.  3AME^-pa7'ol  evidence  to  identify/  property.  Parol  evidence  is  admis- 
sible to  identify  the  chattels  included  in  a  chattel  mortgage.  The  de- 
scription of  the  property  will  be  sufficient  if  it  is  so  particular  that  it  can 
be  identified  as  that  described  in  the  mortgage,  and  answers  the  general 
description. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  action  of  trover,  by  Samuel  Colvin,  against 
Ivory  H.  Pike,  a  constable  of  McLean  county. 

The  defendant  levied  upon  the  property  claimed  by  the 
plaintiff,  under  two  executions,  against  one  George  Cornelius, 
and  advertised  and  sold  the  same.  The  plaintiff  claimed  the 
mule  levied  on,  under  a  chattel  mortgage  given  by  Cornelius 
to  one  William  H.  Miller,  and  assigned  by  Miller  to  plain- 
tiff. He  made  a  demand  of  the  property  before  the  sale,  and 
the  constable  replied  that  he  could  not  give  up  the  property 
on  mere  demand,  and  advised  the  plaintiff  to  replevy  the 
same  and  thereby  try  his  claim  of  ownership. 

The  mortgage  provided  that  the  mortgagor  might  retain 
possession  and  have  the  use  of  the  chattels  until  the  day  of 
payment,  etc.,  and  also  that,  in  case  the  said  goods,,  "or  any 
part  thereof,  in  the  meantime,  shall  become  less  valuable  by 
misuse,  or  shall  be  attached  or  levied  upon  by  any  other 
creditor  or  creditors  of  the  said  George  Cornelius,  etc.,  then, 
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whether  said  notes  shall  be  due  or  not,  the  said  William  H. 
Miller,  or  his  attorney,  agent  or  assigns,  or  heirs,  etc.,  shall 
have  the  right  to  take  immediate  possession  of  said  goods  and 
chattels,  and  sell  the  same  at  public  sale,"  etc.  The  levy 
was  made  before  the  maturity  of  the  last  note,  and  while  the 
property  was  in  the  possession  of  the  mortgagor. 

The  cause  was  tried  by  the  court  without  a  jury,  who  found 
the  issues  for  the  plaintiff,  and  assessed  his  damages  at  $75, 
and  rendered  judgment  for  that  sum,  and  costs,  from  which 
the  defendant  appealed. 

Messrs.  Straight  &  Straight,  for  the  appellant. 

Messrs.  Rowell  &  Hamilton,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

P  It  is  contended  that  trover  will  not  lie  for  the  recovery  of 
property  wrongfully  levied  upon  under  an  execution,  but  tlie 
owner  is  compelled  either  to  replevy  or  try  the  rights  of  prop- 
erty under  the  statute.  This  is  not  the  law.  Where  a  sheriff 
or  a  constable,  having  an  execution  against  one  person,  levies 
upon  the  property  of  another  person,  he  becomes  a  wrong- 
doer, and  his  execution  is  no  protection.  It  only  protects  him 
to  the  extent  that  he  obeys  the  command  of  the  writ,  and  no 
further.  The  writ  only  commands  him  to  seize  the  goods  and 
chattels  of  the  defendant  in  execution,  and  when  he  goes  be- 
yond the  command  of  the  writ,  he  becomes  liable  as  though 
he  had  acted  without  any  writ. 

Such  an  officer,  having  a  fier-i  facias,  is  compelled  to  act  at 
his  peril.  If  the  property  seized  is  not  that  of  the  defendant, 
he  incurs  liability  by  levying  and  taking  the  property.  On 
the  other  hand,  if  the  property  is  that  of  the  defendant,  and 
he  knows  of  it,  or  can  know  it  by  reasonable  effort,  or  is  re- 
quired by  the  plaintiff  to  levy  on  it,  and  he  fails  or  refuses 
to  do  so,  he  becomes  liable  to  plaintiff  in  the  execution.  He 
may  frequently  be  placed  in  peril,  as,  if  he  levies,  he  will  be 
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sued  by  the  claimant,  and  if  he  refuses,  by  the  plaintiff  in 
execution.  But,  like  all  other  officers,  he  must  perform  his 
duty  whatever  the  danger  of  suits  and  liabilities  may  be. 
Because  he  is  armed  with  an  execution  against  the  property 
of  one  man,  he  does  not  thereby  derive  immunity  for  seizing 
the  property  of  another. 

When  an  officer  seizes  the  goods  of  some  other  person  than 
the  defendant  in  execution,  the  owner  may  maintain  an  ac- 
tion, and  trespass  is  the  usual  remedy  of  the  owner,  but  tro- 
ver may  be  maintained  in  many  cases  as  well  as  case,  the  writ 
forming  no  justification.  In  the  modern  practice,  replevin 
may  be  employed  in  all  such  cases,  and,  as  an  additional 
remedy,  the  owner  may  resort  to  the  more  speedy  and  less 
expensive  remedy  of  a  trial  of  the  right  of  property  under 
the  statute.  Some  of  these  remedies  may  be  resorted  to  in  all 
such  cases,  and  others  in  some  of  them.  Counsel  are  mistaken 
when  thev  suppose  that  a  trial  of  the  right  of  property  is  the 
onlv  remedy  in  such  cases.  The  statute  does  not  make  it  so,. 
and  the  uniform  practice  has  regarded  the  statutory  remedy 
as  simply  cumulative  to  that  given  by  the  common  law. 

In  the  case  oi  Beach  v.  Derby,  19  111.  617,  it  was  held  that 
the  levy  of  an  attachment  is  subordinate  to  the  rights  of  the 
mortgagee  where  the  mortgage  is  legal  and  binding.  The 
rule  has  been  followed  in  other  cases,  and  from  the  applica- 
tion of  the  rule  in  its  spirit,  it  must  be  held  to  apply  with 
equal  force  ro  levies  under  executions.  Until  a  breach  of  the- 
condition  in  the  mortgage,  the  mortgagor  holds  a  contingent 
interest  in  the  property  that  is  liable  to  levy  and  sale  on  ex- 
ecution or  attachment,  and  the  purchaser  becomes  the  owner 
to  the  extent,  only,  of  the  mortgagor,  and  succeeds  to  all  of 
his  rights.  But  where  the  conditions  of  the  mortgage  become 
forfeited,  the  title  to  the  property  becomes  absolute  in  the 
mortgagee,  and  he  then  is  invested  with  the  legal  title  and 
may  proceed  under  the  mortgage  to  sell  if  required  by  the 
mortgage,  and  after  paying  the  mortgage  debt,  pay  the  sur- 
plus, if  any,  to  the  person  designated  in  the  mortgage.    After 
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the  maturity  of  the  debt,  or  the  failure  of  the  condition  upon 
which  the  mortgagor  may  retain  possession,  the  mortgagee 
has  the  legal  right  to  reduce  the  property  to  possession,  and 
having  done  so,  he  has  the  legal  right  to  retain  it,  and  an  ex- 
ecution or  attachment  can  not  deprive  him  of  it.  '^ee  Prior  v. 
White,  12  111.  261,  Merritt  v.  Niks,  T^  111.  283. 

Where  the  mortgage  provides  that  the  mortgagor  may  re- 
tain the  possession  until  default  in  payment,  unless  seized 
under  execution  or  attachment,  where  the  mortgagee  may 
take  the  property  into  possession,  if  levied  on  under  such  a 
writ,  he  may  at  once  possess  himself  of  the  property  by  a  writ 
of  replevin  ;  or,  if  he  fail  to  do  so,  and  it  is  sold,  he  may  re- 
cover it  from  the  purchaser,  who  will,  on  its  sale,  be  entitled 
to  the  surplus  if  anything  remains  after  the  payment  of  the 
mortgage  debt. 

If,  however,  the  mortgagee  reduces  the  property  to  posses- 
sion before  a  levy,  or  if  he  takes  it  from  the  officer  after  the 
levy,  in  such  case,  the  execution  creditor's  only  remedy  is  by 
garnishee  process  against  the  mortgagee.  He  can,  by  that 
means,  reach  any  surplus  in  his  hands,  but  can  not  deprive 
him  of  the  property  or  its  possession,  because  he  has  acquired 
it  legally  under  a  contract  which  is  lawful.  What  we  have 
here  said,  applies  to  cases  where  the  possession,  by  the  terms 
of  the  mortgage,  remains  with  the  mortgagor,  and  where  it 
provides  that  the  mortgagee  shall  sell  the  property  and  pay 
the  surplus  to  the  mortgagor. 

It  is  objected  that  the  mortgage  was  invalid,  because  the 
justice  of  the  peace  who  took  the  acknowledgment  of  the 
mortgage,  did  not  make  the  entry,  required  by  the  statute,  in 
his  general  docket,  but  in  a  special  docket  or  book  kept  ex- 
pressly for  such  entries.  We  fail  to  perceive  any  force  in 
this  objection.  It  is  a  substantial  compliance  with  the  stat- 
ute, and  enables  creditors  and  purchasers  to  acquire  notice  of 
the  mortgage  as  readily,  or  more  so,  than  if  it  had  been  placed 
upon  his  general  docket,  and  no  reason  is  urged  why  it  should 
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not  have  the  same  effect,  except  we  are  asked  to  give  the  stat- 
ute the  narrowest  possible  construction.  Neither  justice  nor 
policy  requires  such  a  construction. 

It  is  next  urged,  that  the  description  of  the  property  em- 
braced in  the  mortgage  is  too  uncertain,  and  it  was  error  to 
admit  evidence  to  identify  the  property.  It  would  seem  to  be 
a  proposition  that  all  could  see,  on  its  mere  announcement, 
that  it  is  almost,  if  not  entirely  impossible,  to  describe  per- 
sonal property  with  such  certainty  as  not  to  require  identifi- 
cation. Where  there  are,  in  the  county,  doubtless,  many 
mules  of  the  same  general  color,  and  about  the  same  age, 
could  any  one  make  a  description  so  minute  and  accurate  as 
to  enable  any  person  to  know  it  from  others  of  similar  age, 
color  and  size  ?  Counsel  have  not  even  suggested  that  it  may 
be  done,  and  have  not  attempted  to  show  that  it  can.  There 
is  no  force  in  this  objection,  the  description  being  as  particu- 
lar as  the  law  requires.  It  is  so  particular  that  the  property 
can  be  identified  as  that  described  in  the  mortgage,  and  answers 
the  general  description. 

The  interest  of  the  mortgagor  in  this  property  was  subject 
to  levy  and  sale  under  the  execution  in  the  hands  of  appellant. 
Appellee  having  failed  to  try  the  right  of  property  or  replevy 
it,  the  officer  was  authorized  to  sell  it  subject  to  the  mortgage, 
as  he  seems  to  have  done.  If  he  abused  his  process,  or  wrong- 
fully aided  in  depriving  appellee  of  his  property  so  that  it 
became  lost  to  him,  the  latter  might,  no  doubt,  have  his  action 
on  the  case;  but  the  officer  was,  and  is  protected  by  the  com- 
mand of  his  writ  in  selling  whatever  interest  the  defendant 
in  execution  held  in  the  property,  and  hence  the  action  of 
trover  will  not  lie. 

Appellee  has,  so  far  as  this  evidence  shows,  the  right  to  re- 
claim the  possession  of  the  property  and  subject  it  to  the  pay- 
ment of  his  debt,  and  may,  no  doubt,  maintain  replevin  for 
it  against  the  purchaser  or  person  having  its  possession ;  or, 
as  the  title  has  vested  in  appellee,  he  may,  after  demand  and 
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refusal,  maintain  trover  against  the  person  having  its  pos- 
session. 

We  have  no  hesitation  in  saying  that  this  action  was  mis- 
conceived, and  the  judgment  of  the  court  below  must  be  re- 
versed. 

Judgment  reversed. 


JoAB  York 


William  Kile  et  al. 

IsTOifCTioif— judgment  under  $20.  By  statute,  no  writ  of  injunction  is 
allowed  to  stay  Jjroceedings  under  a  judgment  of  a  justice  of  the  peace 
for  a  Slim  not  exceeding  $20  besides  the  costs,  and  where  such  judgment 
is  under  that  sum,  it  is  not  error  to  dissolve  an  injunction  granted  on  the 
:filing  of  the  bill. 

Writ  of  Error  to  the  Circuit  Court  of  Edgar  county;  the 
Hon.  James  Steele,  Judge,  presiding. 

Messrs.  Trogdon  &  McKinlay,  for  the  plaintiff  in  error. 

Mr.  Thomas  C.  W.  Sale,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  injunction  staying  a  judgment  at  law,  the  amount 
of  which  was  ten  dollars  and  forty-four  cents,  obtained  before 
a  justice  of  the  peace. 

Section  8  of  the  act  entitled  "Ne  Exeat  and  Injunctions," 
Ch.  72,  R.  S.  1845,  provides  in  express  terms  that  no  writ  of 
injunction  shall  be  granted  to  stay  proceedings  under  a  judg- 
ment obtained  before  a  justice  of  the  peace  for  a  sum  not  ex- 
ceeding twenty  dollars  besides  the  costs. 
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The  circuit  court  decided  properly  in  dismissing  the  bill;, 
and  the  decree  must  be  affirmed.  We  have  looked  into  the 
merits,  as  the  testimony  is  before  us,  and  think  it  greatly  pre- 
ponderates in  favor  of  appellee. 

Decree  affirmed. 


William  W.  Chapman 

V. 

John  Hukd. 

1.  Mistake — whether  chancery  will  correct  mistake  in  entering  amount  of 
judgment.  On  bill  filed  to  correct  an  alleged  mistake  in  entering  a  judg- 
ment for  the  proper  amount  found  by  the  court,  the  court  say,  that  if  the 
mistake  was  clearly  shown,  and  that  it  occurred  without  any  negligence 
on  the  part  of  the  complainant,  it  may  be  that  equity  would  assist  Tiim  ta 
have  the  error  corrected. 

2.  Same — inust  be  clearly  shown.  In  the  absence  of  evidence,  showing 
clearly  that  the  court  trying  a  common  law  case,  by  mistake  entered  the 
judgment  for  too  small  a  sum,  the  presumption  will  be  in  favor  of  the 
correctness  of  the  judgment.  Where  the  party  complaining  fails  to  pre- 
sent the  evidence  heard  on  the  trial  of  the  suit  at  law,  this  court  can  not 
determine  whether  the  court  entered  the  judgment  for  the  correct  amount 
or  not. 

Appeal  from  the  Circuit  Court  of  Scott  county  ;  the  Hon. 
Charles  D.  Hodges,  Judge,  presiding. 

Messrs.  Chapman  &  Henderson,  for  the  appellant. 

Mr.  N.  M.  Knapp,  and  Mr.  James  M.  E,iggs,  for  the  ap- 
pellee. 

Mr.  Justice  Scott  delivered  the  opinion    of  the   Court: 

This  bill  was   to  correct  an  error  said  to  have  occurred  in 
the  rendition  of  a  judgment  at  law. 
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It  is  alleged  that  appellant  purchased  of  appellee  a  note^ 
which  he  endorsed,  on  James  and  John  Wilson.  Subsequently- 
appellant  recovered  a  judgment  against  the  Wilsons  on  the 
note  for  §499.06  and  costs,  on  which  an  execution  was  issued, 
and  returned  not  satisfied  for  want  of  property.  He  then 
brought  a  suit  against  the  appellee  on  his  endorsement.  The 
cause  was  submitted  to  the  court,  by  consent  of  parties,  for 
trial,  and  judgment  was  rendered  in  favor  of  appellant  for 
$352.33. 

It  is  insisted,  that,  in  entering  up  this  judgment,  the  judge 
inadvertently  used  the  iigure  "  3,"  instead  of  "  5  ;"  that  the 
judgment  should  have  been  for  about  $552.  This  is  the  error 
complained  of.  On  the  hearing,  the  court  dismissed  the  bill,^ 
and  that  decision  is  assigned  as  error. 

If  it  was  made  to  appear  there  was,  in  fact,  a  mistake  in  the 
rendition  of  the  common  law  judgment,  and  that  it  occurred 
without  any  negligence  on  the  part  of  appellant,  it  may  be, 
equity  would  assist  him  to  have  the  error  corrected.  But  the 
misfortune  is,  it  does  not  appear  that  any  error  intervened  in 
the  rendition  of  the  judgment.  There  was  a  trial  by  the 
court,  and  a  finding  in  favor  of  appellant.  Whether  the  court 
found  correctly  or  not,  we  have  no  means  of  knowing.  We 
will  })resume  it  did,  until  the  contrary  is  made  to  appear. 

It  is  true,  the  judgment  against  appellee,  as  endorser,  is 
not  as  large  as  the  judgment  against  the  makers  of  the  note. 
That  fact,  itself,  is  not  conclusive  evidence  there  was  a  mis- 
take in  the  judgment  against  the  endorser.  The  judgment 
against  the  makers  may  have  been  reduced  by  fair  credits 
which  did  not  appear  on  the  record,  but  may  have  been  proven 
on  the  trial. 

This  record  does  not  disclose  what  evidence  was  heard  on 
the  common  law  trial,  so  it  is  impossible  for  us  to  determine 
whether  the  court  entered  the  judgment  for  the  correct 
amount.  In  the  absence  of  evidence,  showing  clearly  there 
was    a    mistake,   the  presumption   will    be    in   favor    of  the 


236  Hicks  et  al.  v.  Chapin.  [Jan.  T. 

Opinion  of  the  Court. 

correctness  of  the  judgment.  Crafts  v.  Hall,  3  Scam.  131; 
Buntain  v.  Blackburn,  27  111.  406;  Hewitt  v.  Lucas,  42  111. 
296. 

The  bill  was  properly  dismissed,  and  the  decree  is  affirmed. 

Judgment  affirmed. 


Elizabeth  Hicks  et  al. 


Samuel  J.  Ohapih^. 

Partition — snfflciency  of  evidence  of  title.  In  a  proceeding  for  partition 
against  parties  in  possession  claiming  title  to  the  whole,  where  the  an- 
swer expressly  denied  that  the  petitioner  had  any  title  or  interest  iu  the 
premises,  the  only  evidence  was  contained  in  the  master's  report  of  the 
oral  statements  of  a  witness  as  to  the  title  of  each  of  the  parties,  which 
was  corroborated  by  the  master's  report  as  to  his  examination  of  the  rec- 
ord, there  being  no  documentary  evidence  whatever:  Held,  that  the  evi- 
dence was  wholly  incompetent  and  insufficient  to  support  a  decree  in 
favor  of  the  petitioner,  under  the  issues. 

Wbit  of  Error  to  the  Circuit  Court  of  Mason  county ;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

Messrs.  Lacey  &  Wallace,  for  the  plaintiffs  in  error. 

Mr.  Hugh  Fullerton,  for  the  defendant  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  a  petition  under  the  statute,  filed  in  the  Mason 
circuit  court,  by  Chapin,  the  defendant  in  error,  against  plain- 
tiffs in  error,  for  partition  of  the  west  half  of  north-east  quar- 
ter of  section  1,  township  21;  range  5,  in  Mason  county,  the 
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petition  alleging  that  petitioner  and  Elizabeth  Hicks  were 
owners  of  the  premises  in  fee  simple,  and  as  tenants  in  com- 
mon, and  that  Elizabeth  Hicks  was  in  the  possession  of  the 
same. 

An  answer  was  filed  by  plaintiffs  in  error  denying  that 
Chapin  had  any  valid  title  or  interest  in  or  to  said  premises, 
and  averring  that  the  title  was  in  respondents;  that  they  were 
owners  in  fee  of  the  land,  admitting  possession  in  respondents, 
but  denying  every  other  allegation  of  the  petition. 

Upon  replication  being  filed,  the  cause  was  referred  by  the 
court  to  a  master  in  chancery  to  take  and  report  the  evidence 
to  the  court. 

Under  this  reference,  petitioner  produced  as  a  witness  be- 
fore the  master  one  Wm.  S.  Leonard,  who  gave  mere  oral 
statements  as  to  the  title  of  Elizabeth  Hicks  and  as  to  the 
title  of  Chapin.  His  statements  were,  that  Chapin  obtained 
his  interest  of  y^  from  Britt,  Dills  &  Co.,  who  purchased  of 
R.  A.  Leeper  at  sheriff's  sale.  At  the  sale,  Britt,  Dills  &  Co. 
bought  20  acres,  but  he  afterwards  compromised  with  Moses 
Hicks,  and  agreed  to  take  15  acres  in  lieu  of  20  acres  pur- 
chased at  sheriff's  sale,  and  this  15  acres  is  the  land  deeded  by 
Britt,  Dills  &  Co.  to  Samuel  J.  Chapin. 

The  master  in  chancery  appended  to  the  testimony  of  Leon- 
ird,  which  was  the  only  evidence  produced  before  him,  a  re- 
port of  his  own,  that,  on  examination  of  the  records,  the  state- 
ments of  the  witness,  Wm.  S.  Leonard,  are  found  to  be  as 
stated,  in  reference  to  the  interest  of  the  parties  in  the  land, 
except  that  the  deed  from  Harvey  B.  Leeper  to  Elizabeth 
Hicks  of  Ys  of  the  land  does  not  appear  of  record.  But  the 
statement  of  the  witness  is  relied  upon  as  correct. 

This  report  of  the  master,  containing  simply  Leonard's  oral 
statements  as  to  the  title  of  each  of  the  parties,  corroborated 
by  the  master's  report  as  to  his  examination  of  records,  with- 
out the  production  of  one  item  of  documentary  evidence,  con- 
stituted the  sole  basis  for  the  decree  of  partition  in  this  case^ 
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It  is  scarcely  necessary  to  say  that  the  evidence  was  wholly 
incompetent  and  insufficient  to  support  a  decree,  under  the 
issues  in  this  cause. 

The  decree  will  be  reversed  and  the  cause  remanded. 

•  Decree  reversed. 


Henry  Williams  et  al. 


Nicholas  S.  Baker. 

1.  CoNTnsruANCE — attorney  member  of  legislature,  and  absent.  An  affida^ 
vit  for  a  continuance,  on  the  ground  that  the  party's  attorney  was  a  mem- 
ber of  the  general  assembly,  and  absent  attending  its  session,  which  states 
that  the  party  can  not  safely  proceed  to  the  trial  of  the  cause,  because  the 
presence  of  his  attorney  "  is  necessary  to  a  trial  of  the  cause,"  is  insuffi- 
cient, as  the  statute  requires  that  it  shall  appear  by  affidavit  that  the  at- 
tendance of  the  attorney  is  "necessary  to  a  fair  and  proper  trial."  It 
should  state  facts  as  to  the  character  of  the  suit,  to  enable  the  court  to 
judge  intelligently,  or  pursue  the  language  of  the  statute. 

2.  Practice — consenting  to  a  trial,  a  tcaiver  of  demurrer.  Where  a  de- 
fendant, who  has  demurred  to  the  declaration,  consents  to  a  trial  of  the 
■  case,  and  it  is  tried  on  its  merits,  it  will  be  a  waiver  of  any  benefit  he 
might  otherwise  have  had  from  the  demurrer. 

3.  Pleading  and  evidence — variance.  In  an  action  by  Nicholas  S. 
Baker  upon  a  promissory  note,  the  note  offered  in  evidence  was  payable 
to  "N.  S.  Bake,"  which  was  objected  to  for  variance.  The  plaintiff  then 
proved  the  execution  of  the  note,  and  that  it  was  in  fact  delivered  to  him: 
Held,  that  the  proof  was  sufficient  to  admit  the  note  as  evidence  under  tho 
-common  counts. 

4.  Promissory  note — construed  in  respect  to  interest.  Where  a  promis- 
sory note  was  for  the  payment  of  a  certain  sum  of  money,  "with  ten  cent 
interest  from  date:"  Held,  that  these  words  could  not  be  rejected  as  sur- 
plusage, but  that  the  evident  intention  was,  that  the  note  should  bear 
interest  from  date  at  the  rate  of  ten  per  cent  per  annum. 
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Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tiptox,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Nicholas  S.  Baker 
against  Henry  Williams  and  F.  Kiraler,  upon  a  promissory 
note.  The  declaration  contained  a  special  count  upon  the 
note,  and  also  the  common  counts. 

At  the  January  term,  1872,  at  which  the  cause  was  tried, 
the  defendant  Williams  filed  his  affidavit  for  a  continuance, 
which,  after  giving  the  title  of  the  case,  was  as  follows: 

"Henry  Williams,  one  of  the  defendants  in  this  cause,  on 
oath,  says  that  he  can  not  safely  proceed  to  the  trial  of  the 
above  entitled  cause  at  this  term  of  court,  because,  he  says, 
that  the  presence  of  L.  H.  Kerrick  is  necessary  to  the  trial 
of  this  cause,  and  that  he  employed  the  said  L.  H.  Kerrick  as 
an  attorney  in  this  cause  before  the  present  session  of  the 
legislature  of  the  State  of  Illinois,  and  that  the  said  legisla- 
ture is  now  in  session,  and  that  the  said  L.  H.  Kerrick  is  now 
a  member  of  the  said  legislature,  and  in  actual  attendance 
upon  the  session  of  the  same." 

The  court  refused  the  continuance,  and  a  trial  was  had, 
resulting  in  a  judgment  in  favor  of  the  plaintiff  for  the 
amount  of  the  note  sued  on  and  ten  per  cent  interest  from  its 
date,  and  costs  of  suit.     The  defendant  appealed. 

Mr.  O.  W.  Aldrich,  for  the  appellants. 

Mr.  H.  G.  E-EEVES,  and  Mr.  O.  T.  Reeves,  for  the  appellee. 

Mr.  JuaTiCE  Thornton  delivered  the  opinion  of  the  Court: 

The  motion  for  a  continuance  was  properly  overruled.  The 
affidavit  was  defective.  It  only  stated  that  the  presence  of 
the  absent  attorney  was  "necessary  to  a  trial  of  the  cause." 
The  statute  requires  that  it  shall  appear  to  the  court,  by  affi- 
davit, that  the  attendance  of  the  attorney  "is  necessary  to  a 
fair  and  proper  trial." 


240  Williams  et  al.  v.  Baker.  [Jan.  T. 

Opinion  of  the  Court. 

The  party  had  an  attorney  in  court  who  seems  to  have  made 
every  available  defense.  The  case  was  exceedingly  simple^ 
and  could  have  been  defended  by  any  tyro  in  the  profession. 
We  must  presume  that  the  omission  to  state  any  facts  as  to 
the  character  of  the  suit,  to  enable  the  court  to  judge  intelli- 
gently, or  that  the  attendance  of  the  attorney  was  necessary 
to  a  fair  trial,  was  purposely  made,  and  that  the  affidavit  was 
purely  for  delay. 

The  plain  inference  from  the  whole  record  is,  that  Williams 
only  pleaded,  and  that  the  default  of  the  other  defendant  was 
entered  before  judgment.  When  the  defendant  who  had  filed 
a  demurrer  to  the  special  count,  consented  to  a  trial,  he 
waived  any  benefit  which  he  might  otherwise  have  had  from 
the  demurrer. 

A  trial  was  then  had,  and  the  note  was  offered  under  the 
common  counts,  after  proof  of  the  signatures. 

The  plaintiff's  name  was  N.  S.  Baker,  and  the  note  offered 
was  payable  to  ''N.  S.  Bake."  The  plaintiff^s  possession  of 
the  note,  and  the  proof  that  it  was  in  fact  executed  and  de- 
livered to  him,  were  sufficient  to  admit  it  as  evidence  under 
the  common  counts. 

The  note  was  for  so  much  money,  "with  ten  cent  interestfrom 

date."     These  words  can  not  be  rejected  as  surplusage,  and 

some   effect  must  be  given  to  them.     The  evident  intention 

was,  that  the  note  should  bear  interest,  and  the  words  must 

mean  ten  per  cent  interest.      Thompson  v.  Hoagland,  65  IlL 

310,  and  Gramer  v.  Joder,  id.  314. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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EzEKiEL  Carter 

V. 

Jacob  Braden 

Eyit)ENCE— finding  in  case  of  conflict.  On  a  bill  to  settle  a  partnership 
account,  the  defendant  claimed  to  have  made  a  payment  of  $1000  to  the 
firm.  Both  parties  were  sworn,  and  there  was  a  conflict  in  their  testimony 
on  the  point.  There  was  some  corroboration  of  the  defendant's  testimony 
furnished  by  his  account  books,  and  letters  between  the  parties:  Held, 
that  the  court  did  not  err  in  giving  credit  to  the  testimony  of  the  defend- 
ant. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the  Hon. 
James  Steele,  Judge,  presiding. 

This  was  a  bill  in  chancery,  brought  by  Ezekiel  Carter, 
against  Jacob  Braden,  for  the  settlement  of  their  partnership 
accounts.  The  defendant  claimed  to  have  advanced  $1000, 
which  was  denied.  The  court  below  allowed  the  same,  and 
the  complainant  appealed. 

Mr.  Henry  Tanner,  and  Mr.  George  Hunt,  for  the  ap- 
pellant. 

Mr.  James  A.  Eads,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  decree  in  a  suit  in  chancery 
brought  for  the  settlement  of  a  partnership  business. 

The  only  real  question  in  dispute,  is,  in  regard  to  an  item 
of  payment  of  $1000,  claimed  to  have  been  made  by  the 
defendant. 

Both  parties  were  sworn,  and  their  testimony  upon  the 
point  was  in  conflict.  Some  corroboration  of  the  testimony 
of  defendant  was  furnished  by  his  account  book,  and  letters 
16_67th  III. 
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between  the  parties.     The  court  saw  fit  to  give  credit  to  the 
testimony  of  the  defendant,  and  decreed  accordingly.     In  so 
doing,  we  can  not  say  that  it  erred. 
The  decree  is  affirmed. 

Decree  affirmed. 


William  MoMukcht 

V. 

William  S.  O'Hair,  for  use,  etc. 

Replevin  bond — estoppel  hy  recovery  in  replevin  suit.  Where  a  judg- 
ment of  retorno  habendo  was  rendered  in  an  action  of  replevin,  in  a  suit 
upon  the  replevin  bond,  the  defendants  offered  to  prove  that  the  property 
replevied,  in  fact,  belonged  to  the  plaintiff  in  replevin,  but  had  been 
delivered  by  him  to  the  defendant  in  that  suit  in  order  to  place  it  beyond 
the  reach  of  creditors,  and  had  been  levied  on  and  sold  by  said  creditors 
"vvhile  in  the  hands  of  the  plaintiff'  in  replevin:  Held,  that  the  defendants 
-were  concluded  by  the  judgment  in  the  replevin  to  question  the  owner, 
ship  of  the  property. 

Appeal,  from  the  Circuit  Court  of  Edgar  county;  the 
Hon.  James  Steele,  Judge,  presiding. 

This  was  an  action  of  debt  on  a  replevin  bond,  by  O'Hair, 
sheriff,  for  the  use  of  Francis  M.  Pattison,  against  William 
McMurchy,  Rebecca  McMurchy  and  Henry  E.  Rives.  A 
recovery  was  had,  and  McMurchy  appealed. 

Mr.  James  A.  Eads,  for  the  appellant. 

Mr.  E,.  N.  Bishop,  for  the  appellee. 
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Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  an  action  on  a  replevin  bond,  and  the  only  ques- 
tion presented  by  the  record  is,  as  to  the  admissibility  of  cer- 
tain evidence,  offered  by  the  defendants  for  the  purpose  of 
proving  that  the  property  replevied  belonged,  in  fact,  to  the 
plaintiff  in  the  replevin  suit,  but  had  been  delivered  by  him 
to  the  defendant  in  that  suit,  in  order  to  place  it  beyond  the 
reach  of  creditors,  and  had  been  levied  upon  and  sold  by  said 
creditors  while  in  the   hands  of  the  plaintiff  in  the  replevin. 

Apart  from  other  objections  to  this  evidence,  it  is  sufficient 
to  say,  that  the  parties  are  concluded  by  the  judgment  in  the 
replevin.  That  was  a  judgment  of  retorno  habendo.  It  is 
said  the  verdict  was  merely  "not  guilty,"  but  we  must  pre- 
sume, in  support  of  this  judgment,  when  coming  before  us 
collaterally,  that  the  pleadings  presented  an  issue  of  prop- 
erty in  the  defendant.  This  presumption  is  the  more  prob- 
able, as  the  judgment  offered  in  evidence  shows  a  jury  was 
waived.  There  was,  therefore,  no  technical  verdict,  and  the 
entry  of  a  finding  of  not  guilty  was  probably  an  error  of  the 
clerk  in  making  up  the  record,  the  retorno  habendo  being 
the  substantial  part  of  the  judgment.  In  any  event,  there 
was  a  trial,  in  which,  as  is  manifest  from  the  judgment,  this 
evidence  should  have  been  offered,  if  admissible  at  any  time, 
and  the  circuit  court  did  not  err  in  refusing  to  receive  it  in 
the  present  action.  The  parties  are  concluded  by  the  former 
judgment. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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William  Lle^dley 


William  T.  M.  Millek. 

1.  Recoupment — damages  against  rent.  In  an  ordinary  action  for  rent 
under  a  lease,  damages  sustained  by  the  tenant  by  a  breach  of  the  contract 
of  leasing  on  the  part  of  the  landlord,  may  be  set  up  by  the  tenant  byway 
of  recoupment,  and  deducted  from  the  sum  he  owes  as  rent.  And  the 
same  rule  applies  in  a  proceeding  by  distress  for  rent. 

2.  Replevy  of  goods  distrained  for  rent — plaintiff  may  show  damages 
equal  to  rent  due.  Where  a  distress  has  been  replevied,  the  tenant  may  show 
that  there  have  been  breaches  of  the  covenants  or  agreements  on  the  part 
of  the  landlord  which  have  produced  damages  equal  to  or  greater  than 
the  amount  of  the  rent  due,  and  thus  defeat  the  levy  of  the  distress  war- 
rant. 

3.  Same — replication  to  avowry,  justifying  under  distress  for  rent.  A 
replication  to  an  avowry  in  an  action  of  replevin  justifying  the  taking 
under  a  distress  for  rent  in  arrear,  which  avers  various  breaches  of  the 
contract  of  leasing,  whereby  the  tenant  sustained  great  damage,  is  fatally 
defective,  if  it  fails  to  aver  that  such  damages  are  equal  to  or  exceed  the 
rent  due.  The  naming  of  several  amounts  of  damages  which,  when  added 
together,  exceed  the  rent  claimed,  will  not  be  sufficient,  as  the  party  is 
not  bound  to  prove  such  sums  as  laid.  The  pleading  should  contain  a 
specific  averment  that  the  damages  are  equal  to  or  greater  than  the  rent 
in  arrear. 

4.  Distress  for  bent — legality  of.  Where  any  portion  of  the  rent  re. 
mains  due  and  unpaid,  the  landlord  has  the  undoubted  right  to  distrain. 
If  the  distress  is  excessive  and  oppressive,  the  landlord  may  be  liable  in 
an  action  on  the  case  for  damages,  but  this  will  not  render  the  distress 
illegal  so  as  to  justify  replevin  of  the  property. 

5.  Pleading — what  demurrer  admits.  Where  a  pleading  sets  up  dam- 
ages for  the  breach  of  a  contract  or  covenant,  a  demurrer  thereto  does  not 
admit  the  amount  of  the  damages  claimed.  It,  at  most,  only  admits  that 
some  damage  has  been  sustained. 

6.  Exemption — waiver  when  not  claimed  in  apt  time.  Where  property 
is  distrained  for  rent,  to  render  a  claim  that  the  same  is  exempt  from  levy 
availing,  the  selection  must  be  made  in  apt  time,  and  the  property  de- 
manded before  suit  brought. 

7.  Replevin — damages  to  property.  Where,  in  distraining  for  rent,  a 
horse  and  cow  not  levied  on  followed  the  other  stock  taken,  which  wa» 
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never  refused  to  be  delivered  up.  and  the  property  distrained  was  replevied 
by  the  tenant,  it  was  held,  that,  whatever  liability,  if  any,  the  landlord  in- 
curred in  reference  to  the  horse  and  cow  not  distrained,  it  could  not  be 
settled  in  the  action  of  replevin. 

Appeal,  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  W.  M.  Hatch,  for  the  appellant. 
Messrs.  Hughes  &  McCaet,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  appellant  had  rented  a  farm  of  appellee,  and 
lived  on  it  with  his  family,  and  cultivated  it.  The  lease  ex- 
pired March  1,  1871,  and  the  last  installment  of  rent  fell  due 
on  the  first  day  of  the  previous  February,  but  was  not  paid 
when  due.  After  the  maturity  of  the  rent,  and  before  the 
expiration  of  the  term,  appellee  issued  and  placed  in  the 
hands  of  a  bailiff,  a  landlord's  warrant,  to  distrain  for  the 
rent.  The  writ  was  executed  by  seizing  and  removing  the 
property  described  in  the  writ  of  replevin.  In  executing  the 
warrant,  and  driving  away  the  horses  and  cattle  levied  upon, 
one  horse  and  a  cow  not  levied  upon  followed  the  others  to 
the  place  where  the  stock  was  impounded,  and  let  into  the 
enclosure  with  the  other  stock.  Witnesses  swear  that  efforts 
were  made  to  drive  the  horse  and  cow  back,  but  they  were 
unable  to  prevent  them  from  following. 

The  next  day  the  bailiff  gave  appellant  notice  of  the  lew 
and  distress,  and  informed  him  that  the  horse  and  cow  were 
at  appellee's,  which  he  could  get  by  going  for  them. 

Before  bringing  this  suit,  appellant,  by  his  agent,  caused  a 
demand  to  be  made  of  all  the  property,  but  not  of  any  spe- 
cific portion  of  it.  Nor  was  any  claim  then  made  that  any 
portion  was  exempt,  nor  was  any  selection  then  made  as  being 
exempt  from  distress  for  rent.    The  property  was  not  restored, 
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and  appellant  brought  this  action  of  replevin  to  regain  posses- 
sion. Appellee  pleaded  non  detinet,  non  cepit,  property  in  de- 
fendant, and  an  avowry,  justifying  the  taking  of  the  goods 
mentioned  in  the  declaration  as  a  distress  for  rent  in  arrear. 

Appellant  thereupon  filed  a  replication  to  the  avowry,  in 
which  he  set  up  as  a  bar  that  appellee,  as  landlord,  had  failed 
to  keep  and  perform  the  terms  of  the  agreement  contained  in 
the  lease,  whereby  he  had  sustained  damage.  The  replication 
avers  a  breach  in  not  furnishing  lumber  to  build  a  fence,  the 
work  on  which  appellant  was  to  perform  and  be  paid  therefor 
out  of  the  rent;  that  he  had  lost  thereby  the  use  of  the  pas- 
turage of  the  ground  thus  agreed  to  be  fenced;  also  that  he 
had  failed  to  furnish  hedge  plants,  and  to  plaster  the  house 
on  the  farm.  And  there  are  averments  that,  by  reason  of 
these  several  breaches  of  contract,  appellant  had  sustained 
damage.  It  is  also  averred  that  appellee  owed  appellant  for 
labor,  but  it  is  not  averred  that  the  indebtedness  and  the 
damages  are  equal  to  or  exceed  the  amount  due  for  rent.  To 
this  replication  appellee  filed  a  general  demurrer,  which  was 
sustained  by  the  court. 

A  trial  was  had  on  the  issues  formed,  by  the  court  and  a 
jury,  when  a  verdict  was  found  for  the  defendant.  After 
overruling  a  motion  for  a  new  trial,  the  court  rendered  a 
judgment  for  costs  in  favor  of  appellee  and  awarded  a  writ 
of  retorno  hahendo,  and  the  case  is  brought  to  this  court  on 
appeal. 

The  principal  ground  relied  on  for  a  reversal  is,  sustaining 
the  demurrer  to  appellant's  replication  to  the  plea  of  justifi- 
cation. 

It  is  urged  by  appellee  that  unliquidated  damages  growing 
out  of  a  breach  of  the  covenants  contained  in  a  lease  by  the 
landlord,  can  not  be  recouped  in  a  proceeding  of  distress  for 
rent,  or  in  an  action  of  replevin  to  regain  possession  of  the 
property  distrained. 

Tn  such  a  proceeding,  the  cases  in  this  court  hold  that  the 
true  question   is,  what  amount  of  rent   is  due   the  landlord. 
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and  for  which  the  distraint  has  been  made.  In  ordinary- 
actions  for  rent  under  the  lease,  according  to  the  practice  in 
this  court,  damages  sustained  by  the  tenant  bv  a  breach  of 
the  contract  of  lease  on  the  part  of  the  landlord,  there  can 
be  no  question,  may  be  set  up  by  way  of  recoupment,  and 
be  deducted  from  the  sum  the  tenant  owes  for  rent.  This  is 
permitted  to  prevent  circuity  of  action,  delay,  and  consequent 
increased  expense  to  the  parties.  Where  the  whole  matter 
connected  with  the  transaction  can  be  settled  in  one  proceed- 
ing, and  when  permitted  by  the  statute,  there  is  no  reason 
why  there  should  be  a  number  of  separate  actions.  Conveni- 
ence and  the  tendency  to  promote  justice  at  a  saving  of  ex- 
pense to  the  parties,  have  induced  the  courts  to  give  a  liberal 
application  of  the  practice  allowing  recoupment,  where  the 
damages  sought  to  be  set  off  grow  out  of  the  same  transac- 
tion. 

If,  therefore,  this  had  been  an  action  of  debt  to  recover  the 
rent,  or  an  action  of  covenant  on  the  lease  against  appellant, 
there  would  be  no  doubt,  under  our  decisions,  that  such  dam- 
ages could  be  recouped  to  reduce  the  amount  of  the  recovery. 
And,  for  the  same  reason,  when  the  landlord  distrains  and 
the  court  proceeds  to  ascertain  the  amount  due  and  owing  from 
the  tenant,  of  course  all  payments  on  the  rent  are  to  be  de- 
ducted. And,  in  this  summary  proceeding,  no  reason  is  per- 
ceived why  a  landlord  should  be  permitted  to  sell  property  to 
raise  money  that,  Avhen  sued  on  his  covenants,  he  would  be 
required  to  refund.  It  could  only  lead  to  delay,  expense  and 
costs,  where  no  beneficial  or  just  purpose  could  be  attained. 
On  the  other  hand,  if  all  differences  growing  out  of  the  rela- 
tion are  settled  when  the  court  ascertains  for  what  sum  the 
distress  may  be  sold,  justice  is  more  completely  attained,  with 
less  expense,  and  more  promptly.  See  Streeter  v.  Streeter,  43 
111.  155. 

If  a  landlord,  by  reason  of  a  breach  of  his  covenants,  is 
liable  for  damages  to  an  extent  equal  to  the  rent,  does  the 
tenant  justly  owe  anything  for  rent?     On  the  other  hand,  it 
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is  not  in  accordance  with  the  practice  of  our  courts  to  permit 
unliquidated  damages  growing  out  of  other  and  distinct  trans- 
actions, to  be  recouped  in  an  action  for  the  recovery  of  rent, 
or  for  a  breacli  of  covenants  in  the  lease. 

In  such  cases,  the  damages  growing  out  of  the  contract  of 
leasing  can  be  set  up  as  a  defense.  And  so  it  must  be  limited 
in  the  trial  to  ascertain  the  sum  due,  and  for  which  the  dis- 
tress may  be  sold.  And  so,  where  the  distress  has  been  re- 
plevied, the  tenant  may  show  that  there  have  been  breaches 
of  the  covenants  or  agreements  on  the  part  of  the  landlord, 
which  have  produced  damages  equal  to  or  greater  than  the 
amount  of  rent  due,  and  thus  defeat  the  levy  of  the  distress 
warrant. 

But  the  replication  in  this  case  is  fatally  defective  in  fail- 
ing to  aver  that  the  damages  he  has  sustained  by  reason  of  the 
breach  of  appellee's  agreement  in  the  lease  are  equal  to  or 
exceed  the  rent  due.  The  right  to  distrain  exists  where  any 
portion  of  the  rent  is  due.  When  the  rent  is  in  arrear,  as  is 
claimed  in  this  case,  or  where  any  portion  of  it  remains  unpaid, 
the  landlord  has  the  undoubted  right  to  distrain,  and,  for 
aught  that  appears  in  this  replication,  a  large  portion  of  the 
rent  may  have  been  due.  If  so,  then  there  was  a  legal  right 
to  distrain.  If  the  distress  was  excessive  and  oppressive,  it 
mav  be  the  landlord  might  be  liable  for  any  damages  thus 
inflicted,  in  an  action  of  case.  But  still  the  levy  under  the 
distress  warrant  would  be  legal.  But  where  there  is  no  rent 
due,  the  landlord  has  no  right  to  distrain;  and  if  he  does  so 
the  tenant  may  replevy  the  property.  Hm-e  v.  Stegall,  60  111. 
380.  But  it  must  appear  on  the  trial  in  the  replevin  suit  that 
there  is  nothing  due  for  which  the  property  could  be  sold,  and 
the  replication  does  not  aver  that  there  is  no  rent  due,  or  that 
the  damages  sought  to  be  recouped  amount  to  as  much  or 
more  than  the  rent  in  arrear. 

It  is  true,  that  there  are  several  amounts  named  in  the  rep- 
lication, which,  when  added  together,  more  than  equal  the 
rent.     But  such  a  statement  of  amounts  in  a  pleading  is  not 
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binding,  but  under  them  the  party  may  prove  any,  even  but 
a  small  portion  of  the  amount.  And  the  demurrer  does  not 
admit  the  amount  claimed.  At  most,  it  but  admits  that  some 
damage  has  been  sustained.  There  should  have  been  a  spe- 
cific averment  that  the  damages  were  equal  to  or  exceeded 
the  rent.  Had  it  been  made,  it  would  have  been  traversable, 
and  on  the  trial  of  that  issue  would  have  depended  the  ques- 
tion whether  the  levy  was  or  not  legal.  The  court  did  not 
err  in  sustaining  the  demurrer. 

The  claim  that  appellant  should  have  recovered  a  portion 
of  the  property  because  it  was  exempt  from  distress,  is  with- 
out force.  No  portion  of  it  was  claimed  or  demanded  on  that 
<rrouud.  To  render  such  a  claim  availing;  the  selection  should 
have  been  made  in  apt  time,  and  the  property  should  have 
been  demanded  before  replevin  brought. 

No  specific  demand  was  made  for  any  particular  property, 
and  no  claim  was  made  that  any  of  it  was  exempt  when  de- 
manded. The  horse  and  cow  were  not  distrained  and  there 
was  no  refusal  to  deliver  them  up,  and  whatever  may  have 
been  the  liability  of  appellee,  if  any,  in  reference  to  that 
property,  this  is  not  an  appropriate  action  in  which  to  settle 
it.  If  appellee  became  liable  for  injury  any  of  the  property 
may  have  sustained,  that  question  can  not  be  settled  in  this 
action. 

The  only  question  involved  in  this  case  is,  whether  the  levy 
was  lawfully  made,  and  appellant,  to  show  it  was  not,  en- 
deavored, by  his  replication,  to  show  there  was  nothing  due 
for  which  the  property  could  be  distrained,  but  the  replica- 
tion was  insufficient  for  the  purpose. 

Perceiving  no  error  in  this  record,  the  judgment  of  the 
court  below  is  affirmed. 

Judgment  affi.r'med. 
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OCTAVIUS     LUMAGHI 
V. 

,  Sebastian  Neuber. 

Contract — services — promise  to  pay — employee  of  contractor.  The  defend- 
ant employed  a  party  to  sink  a  shaft  for  him,  and  such  other  party  em- 
ployed the  plaintiflF  as  a  laborer  to  assist.  Afterwards  the  defendant,  who 
was  furnished  with  the  account  of  the  time,  promised  the  plaintiff  to  pay 
him  his  wages,  paid  him  a  portion,  and  wrote  an  order  on  himself  for  the 
whole  amount  for  the  contractor  to  sign,  which  was  afterwards  done: 
Held,  that  the  defendant  was  clearly  liable  to  the  plaintiff  on  his  promise, 
and  that  it  was  his  duty  to  retain  such  amount  from  the  contractor  on  a 
settlement  with  him,  whether  such  order  was  signed  or  not. 

Appeat^  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  Joseph  Git.lespie,  Judge,  presiding. 

This  was  a  suit  by  Sebastian  Neuber,  against  Octavius 
Lnmaghi,  to  recover  for  services  and  upon  an  order  drawn 
upon  him  bv  Henry  James. 

It  appeared  that  the  defendant  employed  James  to  sink  a 
shaft  for  him,  and  that  James  employed  the  plaintiff.  The 
plaintiff  was  about  to  quit,  when  the  defendant  promised  to 
pav  him  $69.50,  the  amount  then  due  him,  and  paid  him  $35, 
and  gave  him  an  order  for  James  to  sign,  authorizing  the 
payment  of  the  whole  sum.  Tiiis  order  was  not  signed  until 
some  six  weeks  afterwards,  and  the  defendant  then  refused  to 
pay  the  balance. 

A  trial  was  had,  resulting  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  $34.50,  from  which  the  defendant 
appealed. 

Messrs.  Dale  &  Burnett,  for  the  appellant. 
Mr.  David  Gillespie,  for  the  appellee. 


1873.]  LuMAGHi  V.  Neuber.  251 

Opinion  of  the  Court. 

Mr.  Justice  Bueese  delivered  the  opinion  of  the  Court : 

This  record  presents  a  clear  case  for  appellee.  He  did  the 
work,  the  benefit  of  which  accrued  to  appellant,  and  for 
which  appellant  promised  to  pay  him.  After  the  first  of  Julv, 
the  payments  were  all  made  by  appellant.  He  Jiad  the  time 
accounts,  and  could  know  precisely  the  extent  of  each  la- 
borer's claim.  When  appellee  presented  his  claim  for  sixty- 
nine  dollars  and  a  half,  appellant  did  not  dispute  it,  but,  on 
the  contrary,  admitted  it,  and  paid  thirty-five  dollars  on  it, 
promising,  at  the  same  time,  to  pay  the  balance  when  James 
should  sign  the  order.  No  time  was  specified  when  the  sig- 
nature of  James,  to  the  order  which  appellant  had  himself 
drawn,  should  be  obtained,  but  the  law  would  require  that  it 
should  be  done  in  a  reasonable  time.  But  it  made  no  dif- 
ference to  appellant  when  it  was  signed,  for,  knowing  his 
promise  was  out  to  pay  appellee,  it  was  his  business  to  retain 
that  much  out  of  the  amount  going  to  James  on  the  settle- 
ment with  him.  His  failing  to  do  so  should  not  prejudice 
appellee.  His  claim  has  never  been  disputed.  There  is  some 
conflict  between  appellant's  testimony  and  that  of  appellee, 
but  we  think  there  is  a  great  preponderance  of  evidence  on. 
the  side  of  appellee,  and  the  jury  did  right  in  giving  to  him 
the  verdict. 

The  judgment  is  affirmed. 

Judgment  affi/rmed. 
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James  K.  Walkeb 

V. 

Adolph  Keebaum. 

1.  Assignment  op  sot^— sufficiency  of  indorsement.  A  promissory  note 
made  payable  to  the  Kalamazoo  Manufacturing  Corporation,  was  indorsed 
as  follows:  "For  value  received,  I  assign  this  note  to  Adolph  Krebaum, 
without  recourse  on  Kalamazoo  Mfg.  Cor:  "  Held,  that  there  was  a  mani- 
fest ellipsis  in  the  form  of  the  indorsement,  which,  when  supplied,  as 
might  be  done,  would  be  regular. 

2.  Same — authority  of  person  making — Jioio  questioned.  Where  a  note, 
payable  to  a  corporation,  was  indorsed  with  the  name  of  the  corporation 
on  its  back,  it  was  urged  in  defense,  that  it  was  not  shown  that  the  in- 
dorsement was  made  by  one  having  authority:  Held,  that  such  proof  was 
unnecessary  when  the  assignment  was  not  put  in  issue  by  plea  verified 
as  required  by  the  statute. 

Appeal  from  the  Circuit  Court  of  Mason  county;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

This  was  an  action,  by  Adolph  Krebaum,  against  James 
E,.  Walker,  originally  commenced  before  a  justice  of  the 
peace,  and  taken  by  appeal  to  the  circuit  court. 

On  the  trial  in  the  latter  court,  the  plaintiff  read  in  evi- 
dence a  promissory  note,  given  by  the  defendant  to  the  Kal- 
amazoo Manufacturing  Corporation,  with  the  following  in- 
dorsement thereon  : 

"For  value  received,  I  assign  this  note  to  Adolph  Kre- 
baum, without  recourse  on  Kalamazoo  Mfg.  Cor." 

The  defendant  objected  to  the  reading  of  the  note  and  in- 
dorsement in  evidence,  but  the  court  overruled  the  objection 
and  defendant  excepted.  The  court  then  found  the  issue  for 
the  plaintiff,  and  rendered  judgment  against  the  defendant 
for  the  sum  due  on  the  note,  from  which  he  appealed. 

Messrs.  Dearborn  &  Campbell,  for  the  appellant. 
Mr.  John  W.  Pittman,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  note  which  is  the  foundation  of  this  action  was  made 
payable  to  the  "Kalamazoo  Manufacturing  Corporation,"  and 
appellee,  claiming  to  be  the  assignee,  brought  the  suit  in  his 
own  name.  The  single  question  presented  is,^whether  the 
note  is  so  indorsed  as  to  invest  him  with  the  legal  title. 

There  is  manifestly  an  ellipsis  in  the  form  of  the  indorse- 
ment, which,  being  supplied,  it  would  be  regular.  This  may 
properly  be  done. 

It  is  urged,  however,  that  it  does  not  appear  the  name  of 
the  corporation  was  placed  on  the  back  of  the  note  by  any 
one  having  authority.  This  is  a  matter  of  defense,  and  it 
was  not  primarily  the  duty  of  appellee  to  make  such  proof. 
The  note  purports  to  have  been  indorsed  by  the  payee,  and 
the  assignment  not  having  been  put  in  issue  by  plea  verified 
as  required  by  statute,  it  will  be  presumed  it  was  made  by 
the  corporation  itself  by  one  having  competent  authority  to 
use  its  name  for  that  purpose.  Templeton  v.  Hayward,  65  111. 
178. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Henry  Heberer 

V. 

Margaret  Heberer  et  al. 

1.  Judicial  salb — inadequacy  of  price.  Where  lands  sold  under  a 
decree  of  partition  brought  very  nearly  their  appraised  value,  and  the 
proceedings  were  regular  in  all  respects,  and  the  sale  properly  advertised, 
there  being  no  proof  of  any  fraud  or  misrepresentation,  and  the  purchaser 
had  paid  the  money  required,  secured  the  balance  and  received  a  deed,  on 
motion  to  set  the  sale  aside,  it  appeared  that  two  persons  offered,  in  case 
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of  a  re-sale,  to  bid  |280  more  than  the  land  brought  at  the  sale.  The 
court  set  aside  the  sale :  Held,  that  the  court  erred  in  setting  aside  the  sale 
and  ordering  a  re-sale,  the  proof  failing  to  show  clearly  that  there  had 
been  a  sacrifice  of  the  property. 

2.  Inadequacy  of  price  is  not,  of  itself,  sufficient  to  set  aside  a  judicial 
sale,  unless  it  is  so  grossly  inadequate  as  to  establish  fraud. 

3.  Pkactice  in  Supreme  Cotxrt — cross-errors.  Where  a  judicial  sale 
was  set  aside  on  motion  in  the  circuit  court,  and  the  report  of  sale  not  con- 
firmed, on  appeal  by  the  purchaser  from  such  order,  the  other  party  can 
not  assign  cross-errors  attacking  the  original  decree  rendered  at  a  prior 
term,  under  which  the  sale  was  made. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  a  proceeding  by  Henry  Heberer,  the  appellant, 
.^gainst  Margaret  Heberer,  widow  of  George  H.  Heberer 
deceased,  and  Henry  Heberer,  Adam  Heberer,  Peter  Heberer, 
and  Charles  Heberer,  minor  heirs  of  said  George  H.  Heberer, 
for  the  partition  of  land.  The  commissioners  appointed  to 
make  partition  reported  that  the  premises  were  so  circum- 
stanced that  a  division  and  partition  could  not  be  made  with- 
out manifest  prejudice  to  the  proprietors  thereof,  and  ap- 
praised the  same  at  $3720.  The  decree  of  sale  found  that  the 
widow  was  entitled  to  hold  and  occupy,  during  her  natural 
life,  two  rooms  in  the  dwelling  house  as  a  homestead,  etc. 
The  lands  were  first  offered  separately,  and  there  being  no 
bids,  they  were  sold  en  masse  for  $3500.  The  other  facts  ap- 
pear in  the  opinion  of  the  court. 

Messrs.  Hay  &  Knispel,  for  the  appellant. 

Mr.  W.  C.  Kneffner,  for  the  appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

At  the  March  term,  1872,  this  cause  was  referred  to  the 
master  to  take  proof;  and  upon  the  coming  in  of  the  report, 
commissioners  were  appointed  to  make  partition.  At  the  same 
term  they  reported  that  division  could  not  be  made  of  the 
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premises,  and  appraised  the  land,  according  to  the  require- 
ment of  the  statute;  and  the  court  thereupon  rendered  a 
decree,  finding  all  the  proceedings  to  have  been  regular,  and 
that  the  allegations  of  the  bill  were  true,  and  ordered  a  sale. 

At  the  August  terra  following,  the  master  made  a  report 
of  the  sale,  from  which  it  appeared  that  there  had  been  due 
advertisement,  and  that  the  land  had  been  properly  offered 
at  public  auction,  and  purchased  by  appellant,  to  whom  a 
deed  had  been  executed.  The  bid  was  nearly  the  amount  of 
the  appraisement. 

Exceptions  were  filed  to  the  report  of  the  master,  that  the 
land  had  been  sacrificed;  that  there  was  no  competition  at 
the  sale;  that  the  appraisement  was  too  low;  and  a  motion 
was  made  to  open  the  bid,  and  for  an  order  for  a  re-sale. 

Two  witnesses  testified  that  the  lands  were  sold  at  less  than 
their  value,  and  two  other  persons  offered,  in  case  of  a  re-sale, 
to  bid  ^280  more  than  the  amount  bid.  The  exception  that 
there  was  no  competition,  was  not  sustained.  Another  bid 
was  made  besides  the  one  made  by  the  purchaser;  other  per- 
sons were  present  at  the  sale ;  proper  advertisement  was  made  ; 
and  the  purchaser  paid  the  money  required,  secured  the  bal- 
ance of  the  purchase  money,  and  received  a  deed.  There  is 
no  proof  of  fraud  practiced  or  misrepresentation  made. 

The  only  ground  for  setting  aside  the  sale,  is  the  inadequacy 
of  price.  The  proof  does  not  clearly  show  that  there  was  any 
srreat  sacrifice  of  the  land. 

Inadequacy  of  price  is  not,  of  itself,  sufficient  to  set  aside 
a  sale,  unless  it  is  so  grossly  inadequate  as  to  establish  fraud. 
The  proof  in  this  case  does  not  warrant  the  presumption  of 
fraud.  Comstock  v.  Pv/rple,  49  111.  158;  Duncan  v.  Sanders, 
50  111.  475. 

The  stability  of  judicial  sales  requires  that  the  report  of 
the  master  should  be  approved. 

This  appeal  is  prosecuted  from  the  order  of  the  court  set- 
ting aside  the  sale.  This  was  done  upon  motion  accompanied 
with  affidavits,  and  a  re-sale  was  ordered  of  the  premises, 
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in  accordance  with  the  original  decree,  and  in  pursuance  of 
the  motion  made. 

Appellees  now  assign  cross-errors,  and  attack  the  decree 
of  partition,  which  was  rendered  at  the  term  previous  to  the 
motion  and  order  appealed  from.  Upon  the  mere  motion  to 
set  aside  the  sale  for  the  causes  set  forth,  the  court  below  did 
not  and  could  not  regard  the  irregularities,  if  any  existed, 
preceding  or  in  the  decree  to  sell.  The  cross-errors  are, 
therefore,  not  properly  before  us  for  determination.  Dunning 
V.  Dunning,  37  111.  306-316. 

The  decree  setting  aside  the  sale  is  reversed  and  the  cause 
remanded. 

Decree  reversed. 


John  D,  Gillett 

V. 

The  Board  of  Supervisors  of  Logan  County  et  al. 

1.  Board  of  supervisors — -power  to  appoint  agents  for  county.  It  being 
the  right  and  duty  of  the  board  of  supervisors  to  protect  the  interests  of 
their  county,  they  have  the  power  to  appoint  agents  to  employ  counsel 
and  make  legal  contracts  for  procuring  information  and  evidence  neces- 
sary and  proper  in  defense  of  suits  against  the  county. 

2.  During  the  pendency  of  a  proceeding  by  manda/mus,  to  compel  a 
county  to  subscribe  a  certain  sum  to  the  capital  stock  of  a  railroad  com- 
pany, and  when  the  issue  of  fact  to  be  tried  M^as  whether,  at  a  prior  elec- 
tion on  the  question  of  subscription,  a  majority  of  the  legal  votes  cast 
were  in  favor  of  the  same,  the  board  of  supervisors  appointed  three  of 
their  number  a  committee,  and  authorized  them  to  use  their  discretion  in 
employing  such  further  agents  and  assistants,  in  addition  to  counsel  al 
ready  employed,  as  to  them  might  seem  expedient,  for  the  purpose  of 
defending  the  interests  of  the  county  in  trying  such  question  of  fact,  and 
preparing  necessary  evidence  therefor:  Held,  that  the  duties  of  the  com- 
mittee, although  they  might  include  the  making  of  contracts,  were  merely 
ministerial,  which  they  might  be  properly  appointed  to  perform. 
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3.  Same — successors  to  county  commissioners'  court.  The  board  of  su- 
pervisors are  the  legal  successors  to  the  county  commissioners'  court. 

4.  CoiiT'RACi:— legality  of.  A  contract  with  the  county  authorities  to 
hunt  up  and  prepare  testimony  for  the  county,  to  be  used  in  a  suit  against 
the  county,  by  which  the  party  is  to  receive  flOO  for  the  first  ten  votes 
cast  at  an  election,  shown  to  be  illegal,  $200  for  the  next  ten  votes  so  shown, 
etc.,  and  the  further  sum  of  $1200  in  addition  to  such  scale  of  prices,  to 
be  paid  only  after  the  courts  have  decided  in  favor  of  the  county,  is 
void  on  account  of  its  corrupt  tendency,  and  as  inconsistent  with  public 
policy. 

Appeal  from  the  Circuit  Court  of  Logan  county ;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

This  was  a  bill  for  an  injunction,  filed  by  John  D.  Gillett 
against  the  board  of  supervisors  of  Logan  county,  James  C. 
Hoblit,  county  clerk,  and  Christopher  C.  Burton,  Uriah  War- 
ren and  James  Tuttle,  a  committee  appointed  by  the  board  of 
supervisors,  to  enjoin  the  issue  of  an  order  referred  to  in  the 
opinion  of  the  court.  On  the  hearing  the  bill  was  dismissed, 
and  the  complainant  appealed. 

Messrs.  Beason  &  Blinn,  for  the  appellant. 

Messrs.  Hay,  Greene  &  Littler,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

It  appears  from  the  record  in  this  case  that,  at  the  time  the 
bill  of  complaint  was  filed,  evidence  was  being  taken  touch- 
ing an  issue  directed  by  this  court  in  the  matter  of  The  Peo- 
ple ex  rel  The  Pekin,  Lincoln  and  Decatur  R.  R.  Co.  v.  The 
Board  of  Supervisors  of  Logan  County;  that  the  issue  involved 
an  inquiry  whether  an  election,  held  in  said  county,  had  been 
carried  by  a  majority  of  legal  votes,  on  the  declared  result  of 
which  the  railroad  company  claimed  that  the  county  was 
bound  to  subscribe  and  pay  for  $300,000  of  its  capital  stock. 

The  board  of  supervisors  of  the  county  had  passed  a  reso- 
lution authorizing  a  committee  of  three  of  their  own  number 
17 — 67th  111.  ' 
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who  had  theretofore  been  appointed  for  the  purpose  of  em- 
ploying counsel  to  defend  the  interests  of  the  county,  to  use 
their  discretion  in  employing  such  further  agents  or  assist- 
ants as  might,  to  them,  seem  expedient,  for  the  purpose  of 
defending  the  interests  of  the  county  in  trying  said  question 
of  fact  and  preparing  necessary  evidence  therefor,  the  com- 
mittee being  empowered  to  contract  with  such  agents  or  as- 
sistants and  reduce  the  same  to  writing;  and  for  the  purpose 
of  defraying  the  necessary  and  contingent  expenses,  the  sum 
of  $5000  was  appropriated  to  the  committee. 

The  bill  was  filed  to  enjoin  the  county  clerk  from  issuing 
an  order  for  said  sum  of  $5000,  and  the  committee  from  mak- 
ing contracts  under  the  resolution.  On  final  hearing,  the 
court  dismissed  the  bill. 

The  first  ground  relied  upon  in  support  of  the  bill  is,  that 
the  foregoing  resolution  was  illegal;  that  the  board  of  super- 
visors had  no  right  to  delegate  to  a  committee  such  a  power 
as  was  given  by  the  resolution. 

It  was  the  right  and  duty  of  the  board  of  supervisors  to 
protect  the  interests  of  the  county  ;  to  that  end,  the  employ- 
ment of  agents  was  necessary  and  proper.  There  was  here  no 
delegation  to  this  committee  of  the  discretionary  authority  of 
the  board,  as  in  City  of  East  St.  Louis  v.  Wehrung,  50  111.  29, 
where  the  ordinance  delegated  to  the  city  treasurer  the  power 
to  fix  the  sum  to  be  paid  by  applicants  for  a  license  to  sell 
spirituous  liquor,  which  was  held  to  be  unwarranted.  But  the 
duties  of  the  committee,  although  they  might  include  the 
making  of  contracts,  were  merely  ministerial,  which  they 
might  properly  be  appointed  to  perform,  as  recognized  in 
City  of  Alton  v.  Midledy,  21  111.  76  ;  McClaughry  v.  Hancock 
County,  46  ib.  356. 

And  as  we  view  it,  there  was  the  warrant  of  direct  statu- 
tory authority  for  the  appointment  of  this  committee  by  the 
board.  The  statute  provides  that  "The  county  commission- 
ers' court  may  appoint  an  agent  or  agents  to  make  any  contract 
on  behalf  of  such  county,  for  erecting  any  county  building, 
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or  for  any  other  purpose  authorized  by  law.  The  contracts 
of  such  agent  or  agents,  duly  executed  for  and  on  behalf  of 
such  county,  shall  be  valid  and  effectual  to  bind  such  county 
to  all  intents  and  purposes."  Scates'  Comp.  sec.  17,  p.  299. 
The  board  of  supervisors  are  the  legal  successors  to  the  county 
commissioners'  court.      Green  v.  Wardicell,  17  111.  278. 

A  passage  from  the  testimony  of  James  Tuttle,  one  of  the 
members  of  the  committee,  shows  the  occasion  for  the  reso- 
lution: 

"Some  time  in  the  summer,  the  committee  went  to  work  to 
get  up  testimony.  We  have  examined  one  hundred  and  fifty 
to  one  hundred  and  seventy-five  witnesses;  the  witnesses  are 
found  all  over  the  county;  there  was  a  declared  majority  of 
two  hundred  and  forty-six  votes;  the  board  of  supervisors 
have  reason  to  believe  that  there  were  that  number  of  illegal 
votes  cast  at  that  election  ;  we  are  making  the  investigation 
with  that  belief;  we  thought  the  number  of  agents  employed 
were  necessary  to  get  up  the  testimony ;  we  got  the  poll  books 
and  found  men's  names  who  had  voted  four  or  five  times  ;  we 
then  saw  these  men,  or  had  some  one  else  do  so;  these  men 
are  scattered  all  over  the  county,  and  it  became  necessary  to 
have  some  one  to  see  them ;  it  would  be  impossible  for  three 
men  to  go  all  over  the  county  and  do  this  ;  we  never  aimed 
to  pay  any  one  more  than  was  reasonable  for  their  services  ; 
we  supposed  we  had  to  have  detectives,  and  they  had  a  hard 
job  of  work  to  do  ;  and  in  making  these  contracts,  we  had  to 
pay  such  prices  as  would  induce  them  to  work." 

The  position  taken  by  the  appellant  involves  the  absurd 
■consequence  that  this  board  of  supervisors,  composed  of  nine- 
teen members,  should  have  been  kept  in  constant  session  dur- 
ing the  progress  of  this  protracted  investigation,  in  order  that 
they  might,  from  day  to  day,  as  required,  make  bargains,  as  a 
body,  for  each  item  of  service  and  expense  incurred.  It  was 
unnecessary;  they  might  act  by  a  committee  appointed,  as  in 
the  present  mode. 
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The  other  ground  of  the  bill  wfXB,  that  the  money  was  to  be 
used  by  the  committee  as  a  corruption  fund  for  the  suborning 
of  witnesses,  and  that  the  contracts  made  by  the  committee 
were  against  public  policy. 

Two  of  the  contracts  were  introduced  in  evidence.  They 
•were  essentially  alike  in  their  objectionable  features,  and  the 
one  with  McNeal  is  of  the  following  purport : 

"That,  if  he  will  hunt  up  testimony  and  prepare  the  same^ 
and  present  it  to  the  proper  authorities  who  may  be  author- 
ized to  receive  it,  and  after  said  testimony  or  evidence  is  fully 
received  and  shall  be  acknowledged  as  legal,  then,  for  said 
services,  said  McNeal  is  to  receive  from  Logan  county  the 
following  amounts: 

For  ten  illegal  votes,  so  proved $100 

For  ten  other  illegal  votes,  so  proved 200 

«       "      "    ."     300 

«       «      "     "     400 

«       "      "     "     400 

«       "      "     "     400 

«       "      "     "     400 

The  above  mentioned  illegal  votes  must  be  in  place  of,  ans- 
wer to  or  represent  certain  unknown  names  on  the  East  and 
West  Lincoln  poll  books  of  the  election  above  mentioned. 
The  condition  of  this  obligation  is  such,  that  the  said  McNeal 
is  to  pay  all  his  own  individual  expenses  and  the  expenses  of 
anv  parties  whom  he  may  employ  in  preparing  such  testi- 
mony and  finding  such  testimony,  and  finding  such  witnesses, 
and  that  the  above  amount,  or  any  part  of  the  same,  shall 
not  be  due  or  payable  until  the  illegality  of  such  votes  is 
legally  proven.  It  is  further  agreed  that,  in  case  the  county 
of  Logan  is  finally  released  from  any  liability  to  pay  said  bonds 
now  in  dispute  between  said  county  and  the  P.,  L.  and  D. 
E,.  R.  Company,  by  means  of  proving  the  majority  in  said 
election  to  be  illegal,  the  county  of  Logan  further  agrees  to 
pay  said  M.  B.  McNeal  the  sum  of  twelve  hundred  dollars, 
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(vhich  said  amount  is  to  be  in  addition  to  the  scale  of  prices 
ibove  mentioned,  and  payable  only  after  the  courts  have  de- 
3ided  the  case  in  favor  of  the  said  county." 

The  evidence  disproved  the  actual  use,  by  the  committee, 
jf  any  corrupt  means,  or  any  corrupt  design,  on  their  part,  in 
:he  use  of  the  monev. 

But  the  contracts,  themselves,  are  pernicious  in  their  na- 
ture. They  created  a  powerful  pecuniary  inducement  on  the 
part  of  the  agents  so  employed,  that  testimony  should  be 
yiven  of  certain  facts,  and  that  a  particular  result  of  the  suit 
should  be  had.  A  strong  temptation  was  held  out  to  them  to 
nake  use  of  improper  means  to  procure  the  needful  testi- 
iiony,  and  to  secure  the  desired  result  of  the  suit.  The  na- 
ture of  the  agreement  was  such  as  to  encourage  attempts  to 
mborn  witnesses,  to  tamper  with  jurors,  and  to  make  use  of 
)ther  "base  appliances"  in  order  to  secure  the  necessary  re- 
jults  which  were  to  bring  to  these  agents  their  stipulated 
3ompensation. 

The  tendency  of  such  arrangements  must  be  to  taint  with 
jorruption  the  atmosphere  of  courts,  and  to  pervert  the  course 
)f  justice.  A  pure  administration  of  justice  is  of  vital  public 
::oncern.  It  tends  to  evil  consequences  that  any  such  venal 
igency,  as  is  constituted  by  these  contracts,  should  have  a 
aart  in  the  conduct  of  judicial  proceedings  where  the  attain- 
nent  of  right  and  justice  is  the  end. 

Should  contracts  of  this  character  receive  countenance,  we 
night,  among  the  multiplying  forms  of  agency  of  the  time, 
lave  to  witness  the  scandalous  spectacle  of  a  class  of  agents 
lolding  themselves  out  to  the  public  as  professional  pro- 
jurers  of  desired  testimony  for  litigants  in  court,  for  pay,  con- 
;ingent  upon  success  in  their  suits. 

In  Marshall  Y.  Baltimore  and  Ohio  R.  E.  Co.  16  How.  314, 
t  was  held  that  a  contract  for  a  contingent  compensation,  for 
)btaining  legislation,  was  void  by  the  policy  of  the  law. 
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With  much  greater  reason,  we  think,  should  the  contracts 
under  consideration  be  held  vicious.  We  can  not  sanction 
them.  On  account  of  their  corrupting  tendency,  we  must 
hold  them  to  be  void,  as  inconsistent  with  public  policy. 

As  there  is  reason  to  believe  that  this  appropriation  of 
$5000,  should  it  go  into  the  hands  of  this  committee,  would 
be  applied  by  them,  to  more  or  less  extent,  in  payment  of  the 
compensation  provided  for  by  these  and  similar  contracts,  we 
are  of  opinion  the  county  clerk  should  have  been  enjoined 
from  issuing  the  order  to  the  committee. 

We  hold  that  the  committee  had  the  power,  under  the  res- 
olution of  the  board,  to  make  lawful  contracts  for  the  pur- 
poses designated  in  the  resolution.  For  whatever  claims  may 
have  arisen  under  any  employment  by  the  committee,  not 
founded  on  any  illegal  contract,  the  claimants  must  be  left  to 
such  remedy  as  they  may  have  against  the  county. 

We  impute  no  actual  or  intended  wrong  to  any  person  con- 
cerned. It  is  this  species  of  contract  that  receives  our  con- 
demnation. 

The  decree  of  the  court  below  must  be  reversed,  and  the 

cause  remanded  for  further  proceedings  in   conformity  with 

this  opinion. 

Decree  reversed. 


The  Toledo,  Wabash  and  Western  Railway  Co. 


Andkew  J.   Grush. 

1.  Nbgliqence — duty  of  railroad  com.pa?iy  as  to  care  in  depots  and  sta- 
tions. The  obligation  of  care  on  the  part  of  a  railroad  company,  extends 
to  all  the  accessories  of  its  business,  among  which  are  stations  and  depots. 
These  must  be  constructed  and  arranged  with  care,  properl}' lighted  when 
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dark,  <and  otherwise  made  safe  and  convenient  for  persons  lawfully  enter- 
ing therein  for  the  transaction  of  business.  But  in  these,  as  in  other  mat- 
ters, the  company  is  only  bound  to  use  ordinary  care,  except  in  favor  of 
passengers. 

2.  Same — injury  from  defect  in  platform.  Where  there  had  been  a  de- 
fect in  the  floor  of  the  platform  of  a  railroad  company  for  nearly  two 
years,  occasioned  by  the  decaj'  of  a  plank,  exhibiting  a  hole,  which  fact 
was  known  to  the  station  agent  having  charge  during  that  time,  and  the 
plaintifl",  by  direction  of  his  employer,  to  look  after  freight  belonging  to 
the  latter,  lawfully  entered  upon  the  platform,  and  while  there,  between 
five  and  six  o'clock,  p.  m.,  for  such  purpose,  and  looking  for  the  agent,  he 
accidentally  stepped  through  the  hole  and  received  a  severe  internal  in- 
jury, he  being  free  from  negligence  on  his  part,  this  court  refused  to  set 
aside  a  verdict  in  favor  of  the  plaintifl"  for 


Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon. 
A.  J.  Gallagher,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Andrew  J.  Grush, 
against  the  Toledo,  Wabash  and  Western  Railway  Company, 
to  recover  damages  for  a  personal  injury  received  by  the 
former  in  stepping  through  a  hole  in  the  platform  of  defend- 
ant's station.  A  trial  was  had,  resulting  in  a  verdict  and 
judgment  of  $1000  for  the  plaintiff,  from  which  the  defend- 
ant appealed. 

Messrs.  Nelson  &  Roby,  for  the  appellant. 

Messrs.  Eden  &  Odor,  for  the  appellee, 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  an  action  on  the  case,  brought  by  appellee  in  the 
Macon  circuit  court,  against  appellant,  to  recover  for  an 
injury  received  by  the  former,  in  stepping  through  a  hole  in 
the  platform  of  appellant's  railroad  station.  Appellee  re- 
covered in  the  court  below,  and  the  only  question  made  upon 
this  appeal  is,  as  to  the  sufficiency  of  the  evidence. 
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This  case  is  not  like  that  of  Gillis  v.  Pennsylvania  R.  R. 
Co.,  59  Penn.  St.  R.  129,  cited  by  appellant's  counsel.  That 
was  a  case  where  the  plaintiff  went  upon  the  platform  from 
mere  curiosity  and  was  injured  by  its  fall.  It  was  held,  that 
not  being  upon  the  platform  lawfully,  as  a  passenger,  or  for 
the  transaction  of  business,  he  could  not  recover. 

In  the  case  under  consideration,  the  plaintiff  lawfully 
entered  upon  the  platform,  by  the  direction  of  his  employer, 
to  see  that  certain  freight  belonging  to  the  latter,  and  which 
had  arrived  at  the  station  by  appellant's  road,  was  properly 
taken  care  of,  and  while  upon  the  platform,  between  five  and 
six  o'clock  p.  m.,  for  that  purpose,  and  looking  for  the  agent, 
he  accidentally  stepped  through  a  hole  in  the  platform,  caus- 
ing a  severe  internal  injury,  most  satisfactorily  established  by 
the  evidence. 

He  being  lawfully  there,  and  free  from  negligence,  the  only 
question  remaining  is,  whether  the  circumstances  would  imply 
negligence  on  the  part  of  appellant  or  its  servants. 

The  obligation  of  care  on  the  part  of  a  railroad  company 
extends  to  all  the  accessories  of  its  business,  among  which 
are  stations  or  depots.  These  must  be  constructed  and 
arranged  with  care,  properly  lighted  when  dark,  and  other- 
wise made  safe  and  convenient  for  persons  lawfully  entering 
therein  for  the  transaction  of  business.  But  in  these,  as  in 
other  matters,  the  company  is  only  bound  to  use  ordinary 
care,  except  in  favor  of  passengers.  Shearm.  &  lied,  on  Neg. 
sec.  447.  The  record  contains  evidence  tending  to  show  that 
the  defect  in  the  floor  of  the  platform  where  appellee  was 
injured,  had  existed  for  nearly  two  years,  and  was  known  to 
the  agent  of  appellant  having  charge  during  that  tinie.  It  was 
occasioned  by  the  decay  of  a  plank,  and  exhibiting  a  hole  for 
the  length  of  time  stated. 

The  law  was  given  by  the  court  to  the  jury  quite  as  favor- 
ably for  the  appellant  as  it  was  entitled.  It  is  not  a  strong  or 
clear  case   upon   the  evidence,  yet  the  verdict  is  not  wholly 
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unsupported  by  the  evidence,  nor  is  it  so  manifestly  against 
its  weight  as  to  bring  the  case  within  the  rules  of  this  court 
as  to  setting  verdicts  aside. 

The  judgment  will  therefore  be  affirmed. 

Judgmemt  affirmed. 


William  Deniston  et  al. 

V. 

George  Hoagland,  Guardian,  etc. 

1.  Evidence — errors  in  the  admission  and  rejection  of.  Although  there 
may  be  errors  in  the  admission  and  rejection  of  evidence  in  a  chancery 
suit  heard  by  the  court,  yet,  if  there  is  sufficient  evidence  which  is  clearly 
competent  to  sustain  the  decree,  and  the  result  would  have  been  the  same 
if  the  rejected  evidence  had  been  considered,  the  decree  will  not  be  re- 
versed. 

2.  Specific  performance — sufficiency  of  evidence.  Where  the  proofs 
satisfactorily  established  a  verbal  contract  as  to  the  bargain  and  sale  of 
land,  possession  and  cultivation  of  the  premises  for  a  number  of  years, 
the  payment  of  the  purchase  money,  and  full  knowledge  on  the  part  of  a 
subsequent  purchaser,  prior  to  the  conveyance  to  him,  of  the  entire  trans- 
action, this  will  be  amply  sufficient  to  authorize  a  decree  for  the  specific 
performance  of  the  contract  and  setting  aside  of  the  conveyance  to  the 
subsequent  purchaser. 

3.  Witness — competency  of  widoio  of  a  deceased  party.  On  a  bill  for  spe- 
cific performance  of  a  contract  for  the  sale  of  land,  by  the  heirs  at  law  of 
the  vendee,  the  widow  of  the  vendee  is  a  competent  witness  for  the  heirs. 
The  fact  that  the  transaction  or  conversation,  sought  to  be  proved,  oc- 
curred during  the  marriage,  does  not  alone,  under  the  statute  of  1867,  re- 
lating to  evidence,  render  her  incompetent.  To  lender  her  so,  she  must 
be  called  as  a  witness  for  or  against  her  husband.  Section  two  of  that  act 
applies  only  where  either  the  husband  or  wife  is  a  party  to  the  suit. 

4.  Parties  in  chancery — advantage — hoic  taken — of  want  of  necessary 
parties.  Where  want  of  proper  parties  is  apparent  on  the  face  of  the  bill, 
the  proper  practice  is,  to  take  advantage  of  it  by  demurrer.     Where  the 
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rights  and  interests  of  the  persons  not  before  the  court,  can  not  be  ma- 
terially affected  by  the  final  decree,  it  will  not  be  reversed  for  the  omis- 
sion to  make  them  parties. 

5.  ^hMK—MUfor  specific  performance.  On  bill  for  specific  performance 
of  a  contract  for  the  sale  of  land,  by  the  heirs  at  law  of  the  deceased  ven- 
dee, against  the  vendor,  who  had  conveyed  the  land  to  a  third  person,  it 
was  held,  that  the  omission  to  make  the  widow  of  the  vendee,  and  the 
wife  of  the  vendor,  parties,  afforded  no  ground  for  reversing  the  decree 
for  specific  performance,  as  their  interests  could  not  be  materially  affected 
thereby. 

6.  Statute  op  Frauds — must  he  pleaded.  It  is  a  rule  well  established 
that  apartj^  to  avail  himself  of  the  Statute  of  Frauds,  must  plead  it,  or  re- 
ly upon  it  in  some  manner.  It  is  too  late  to  set  it  up  on  appeal  or  writ  of 
error  for  the  first  time. 

Appeal  from  theCircuit  Court  of  Mason  county  ;  the  Hon, 
Charles  Turner,  eTudge,  presiding. 

This  was  a  bill  in  chancery,  by  George  Hoagland,as  guar- 
dian of  John  Deniston  and  Aaron  Deniston,  against  William 
Deniston  and  Aaron  Pollard,  for  the  specific  performance  of 
a  contract  for  the  sale  of  land  made  by  William  Deniston  to 
Samuel  Deniston,  deceased,  the  father  of  John  and  Aaron 
Deniston,  in  his  lifetime,  and  to  set  aside  a  conveyance  of  the 
premises  made  by  William  Deniston  to  Aaron  Pollard,  as  in 
fraud  of  the  equitable  rights  of  the  complainants. 

The  bill  alleged,  in  substance,  that  one  John  Deniston, 
about  fourteen  years  before,  died  intestate,  seized  in  fee  of 
the  east  half  of  the  south-west  quarter  of  section  7,  township 
22  north,  range  7  west,  of  the  third  principal  meridian,  leav- 
ing Ann  Deniston,  his  widow,  and  Samuel  Deniston,  William 
Deniston,  Nancy  Pollard  (formerly  Deniston,)  and  Martha  J. 
Deniston,  since  intermarried  with  William  Derry,  his  chil- 
dren and  only  heirs  at  law  ;  that  no  partition  of  said  land  had 
ever  been  had,  or  assignment  of  dower  made  to  Ann  Deniston, 
the  widow  ;  that,  after  the  death  of  John  Deniston,  the  said 
Samuel  Deniston  held  possession  of  the  land  and  farmed  and 
improved  the  same,  taking  care  of  his  mother,  Ann,  until  his 
deatli,  which  was  about  March  1,  1870;  that  the  land  since 
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that  time  had  remained  in  the  possession  of  the  heirs  of  Sam- 
uel Deniston;  that  said  Samuel  left,  surviving  him,  Hannah 
Deniston,  his  widow,  and  John  and  Aaron  Deniston,  his  only 
heirs  at  law  ;  that  said  Ann  Deniston,  widow  of  John  Denis- 
ton, died  in  December,  1870;  tliat  about  six  years  before  the 
filing-  of  the  bill,  William  Deniston  sold  his  entire  undivided 
interest  in  said  land  to  said  Samuel  Deniston,  the  father  of 
the  complainants;  that  he  made  a  warranty  deed  to  Samuel 
for  the  same,  for  the  consideration  of  !^250,  all  of  which  had 
been  paid,  and  left  the  same  with  a  justice  of  the  peace  to  be 
acknowledged  by  his  wife,  Hannah,  but  that  such  acknowl- 
edgment was  never  taken  ;  and  that,  after  the  death  of  Sam- 
uel, William  took  the  same  away  and  sold  his  interest  in  the 
land  to  Aaron  Pollard  for  about  $500,  and  made  him  a  deed 
therefor,  and  that  said  Pollard  had  notice  of  the  facts  of  the 
case  before  his  purchase.  The  bill  prayed  to  set  aside  thi& 
conveyance,  and  for  specific  performance  of  the  contract. 
The  court  decreed  as  prayed,  from  which  the  defendants  ap- 
pealed. 

Messrs.  Dearborn  &  Campbell,  and  Messrs.  Lacey  & 
Wallace,  for  the  appellants. 

Messrs.  Fullerton  &  Rogers,  for  the  appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  bill  alleges  that  Deniston,  one  of  appellants,  bargained 
and  sold  his  interest  in  the  land  in  controversy  to  the  father 
of  appellees ;  that  the  purchase  money  was  fully  paid  ;  that 
the  purchaser,  at  the  time  of  the  sale,  was  in  possession,  and 
so  continued  for  a  number  of  years,  and  until  his  death,  cul- 
tivating and  improving  the  land  ;  and  that  appellant.  Pollard^ 
had,  before  his  pretended  purchase  and  conveyance,  full  no- 
tice and  knowledge  of  all  the  facts  concerning  the  sale. 

The  bill  prays  that  the  deed  to  Pollard  be  set  aside,  and 
that  Deniston  be  compelled  to  convey  to  appellees. 
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The  court  below  rendered  a  decree  in  accordance  with  the 
prayer  of  the  bill. 

Concede  errors  in  the  admission  and  rejection  of  testi- 
mony, there  was  evidence,  clearly  competent,  sufficient  to  sus- 
tain the  decree. 

The  court  rejected  the  testimony  of  appellant  Deniston, 
and  a  part  of  the  testimony  of  Pollard,  and  refused  to  ex- 
clude any  of  the  evidence  of  Mrs.  Kimner,  or  the  evidence 
of  Samuel  Deniston,  the  alleged  purchaser. 

AVe  may  consider  the  rejected  testimony  as  heard  and  con- 
sidered, and  the  decided  preponderance  of  the  evidence  justi- 
fies the  decree. 

Without  collating  the  evidence,  we  think  that  the  follow- 
ing facts  are  satisfactorily  established:  a  verbal  contract  as 
to  the  bargain  and  sale  of  the  land ;  possession  and  cultiva- 
tion of  the  premises  for  a  number  of  years  ;  the  payment  of 
the  purchase  money,  and  full  knowledge  on  the  part  of 
Pollard,  prior  to  the  conveyance  to  him,  of  the  entire  trans- 
action. 

These  conclusions,  however,  can  not  be  reached  without 
the  aid  of  the  testimony  of  Mrs.  Kimner. 

It  is  urged,  that  she  was  incompetent  as  a  witness  by  vir- 
tue of  section  five  of  the  act  of  1867.  Sess.  Laws  1867,  184. 
This  section  provides  that  no  husband  or  wife  shall  be  com- 
petent to  testify  for  or  against  each  other  as  to  any  transac- 
tion or  conversation  occurring  during  the  marriage,  whether 
called  as  a  witness  during  the  existence  of  the  marriage,  or 
after  its  dissolution,  except  in  certain  cases  specified.  This 
case  is  not  one  of  the  exceptions. 

The  section  has  no  application  to  this  case.  The  exclusion 
of  husband  or  wife  as  a  witness,  can  only  be  in  a  case  where 
one  or  the  other  is  a  party,  for,  only  under  such  circumstan- 
ces could  they  testify  for  or  against  each  other.  The  fact 
that  the  transaction  or  conversation  occurred  during  mar- 
riage, does  not  alone  constitute  the  prohibition.  The  wife 
must  also  be  called  as  a  witness  for  or  against  her  husband. 
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In  this  ease,  the  husband  was  dead  before  the  commence- 
ment of  the  suit,  and  could  not,  therefore,  be  a  party ;  and 
even  his  estate  has  no  interest  in  the  result. 

It  is  also  contended  that  the  decree  should  be  reversed  be- 
cause certain  persons,  whose  rights  might  be  affected,  were 
not  made  parties. 

The  bill  discloses,  upon  its  face,  that  Samuel  Deniston  left 
a  widow,  and  that  William  Deniston  has  a  wife.  Where  the 
want  of  proper  parties  is  apparent  on  the  face  of  the  bill,  the 
proper  practice  is,  to  take  advantage  of  it  by  demurrer.  But 
where  the  rights  and  interests  of  the  persons  not  before  the 
court,  can  not  be  materially  affected  by  the  final  decree,  it 
should  not  be  reversed  for  the  omission  to  make  them  parties. 

The  interest  of  the  wife  of  William  is  exceedingly  uncer- 
tain and  remote.  The  answer  shows  that  she  executed,  with 
her  husband,  the  deed  to  Pollard,  and  thus  barred  her  right 
of  dower  if  the  husband  owned  the  land.  If  he  sold  in  fraud 
of  the  rights  of  appellees,  as  heirs  of  Samuel  Deniston,  she 
may  possibly  have  a  dower  interest  in  the  future.  This  could 
only  happen  upon  the  death  of  the  husband,  before  her  death. 
Her  interest,  therefore,  depends  on  a  contingency  which  may 
never  occur. 

As  to  the  widow,  she  had  a  dower  only  in  an  equitable 
estate,  if  one  existed.  If  the  purchase  money,  or  some  por- 
tion of  it,  had  not  been  paid,  she  would  have  no  right  of 
dower.  The  object  of  the  bill  was,  to  establish  the  right  to  a 
title  in  her  husband.  A  decree  in  accordance  with  the  prayer 
was  no  injury  to  her,  but  a  benefit. 

The  interest  of  neither  the  wife  nor  the  widow  can  be  ma- 
terially affected  by  the  decree.  Neither  can  be  deprived  of 
the  right  of  dower,  if  it  exist,  but  both  are  actually  benefited 
by  the  decree.  The  wife  regains  a  right  of  dower,  depend- 
ent upon  a  contingency,  which  she  had  lost,  and  the  widow 
has  her  rights  established,  so  that  the  assignment  of  dower  to 
her,  by  force  of  the  decree,  is  a  simple  proceeding. 
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We  do  uot  think  the  decree  should  be  reversed  because 
they  were  not  made  parties. 

As  to  the  position  that  the  contract  was  not  in  writing,  and 
therefore  prohibited  by  the  Statute  of  Frauds,  we  have  only 
"to  say  that,  even  if  the  proof  does  not  take  the  contract  out 
of  the  statute,  the  defense  is  made  too  late. 

It  is  a  rule  well  established,  that  a  party,  to  avail  himself 
of  the  Statute  of  Frauds,  must  plead  it,  or  rely  upon  it  in 
some  manner.  As  this  was  not  set  up  upon  the  hearing,  it 
can  not  now  be  done. 

We  are  of  opinion  that  the  conveyance  to  Pollard  was  made 
in  fraud  of  the  rights  of  appellees,  and  affirm  the  decree. 

Decree  affirmed. 


GrEOKGE   OaRTER 

V. 

'S A.T'B.A.s  S.  Gunnels  et  al. 

1.  Fraud — sufficiency  of  proof  of  What  circumstances  will  amount  to 
proof  of  fraud  can  never  be  matter  of  general  definition.  The  legal  test 
is  the  sufficiency  of  the  evidence  to  satisfy  the  understanding  and  con- 
science of  the  jury.  Fraud  need  only  be  proved  like  any  other  material 
fact. 

2.  On  the  trial  of  an  issue  upon  a  bill  in  chancery  to  set  aside  a  con- 
veyance, as  in  fraud  of  creditors,  the  court  instructed  the  jury  that  the 
law  never  indulges  in  any  inferences  or  presumptions  of  fraud,  but  that 
it  must  be  proved  directly  or  by  such  facts  and  circumstances  as  would 
make  the  conclusion  reasonable  and  irresistible  in  the  mind  of  a  fair 
minded  and  reasonable  person,  that  a  fraud  had  been  committed  by  a  col- 
lusion of  parties :  Held,  that  there  was  no  warrant  in  the  law  for  saying 
that  the  testimony,  in  order  to  the  proof  of  any  particular  fact,  should 
possess  such  a  degree  of  force  as  to  be  irresistible. 

3.  Evidence — sufficiency.  Evidence,  even  of  sufficient  force  to  produce 
in  the  mind  nothing  more  than  a  mere  preponderance  of  assent  in  favor 
-of  the  fact  in  dispute,  can  not  be  pronounced  insufficient. 
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Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Charles  D.  Hodgks,  Judge,  presiding. 

This  was  a  creditor's  bill,  filed  by  George  Carter,  the  appel- 
lant, against  Nathan  S.  Gunnels,  and  the  heirs  at  law  of  Chris- 
topher Ashbaugh,  deceased,  to  subject  certain  real  estate  to 
the  payment  of  a  judgment  recovered  by  the  complainant 
against  Gunnels.  The  question  of  fraud,  in  a  conveyance  of 
Gunnels  to  said  Christopher  Ashbaugh,  was  submitted  to  a 
jury,  who  found  for  the  defendants.  The  court  refused  a 
new  trial  and  entered  a  decree  dismissing  the  bill,  and  com- 
plainant appealed. 

Messrs.  Morrison  &  Whitlock,  for  the  appellant. 

Mr.  I.  J.  Ketcham,  for  the  appellee. 

Mr.  Justice  Shef-don  delivered  the  opinion  of  the  Court : 

On  the  trial  of  the  issue  in  this  case,  which  was  one  of 
fraud,  a  portion  of  one  instruction  given  for  the  appellees, 
was  as  follows : 

"The  court  further  instructs  the  jury  for  the  defendants, 
the  surviving  children  of  Ashbaugh  and  other  defendants, 
that  the  law  never  indulges  in  any  inferences  or  presump- 
tions of  fraud,  but  fraud  must  be  proved  directly,  or  by  such 
facts  and  circumstances  as  would  make  the  conclusion  reason- 
able and  irresistible  in  the  mind  of  a  fair  minded  and  rea- 
sonable person,  that  a  fraud  had  been  committed  by  a  collu- 
sion of  parties.'' 

There  is  no  warrant  in  the  law  for  saying  that  testimony, 
in  order  to  the  proof  of  any  particular  fact,  should  possess 
such  a  degree  of  force  as  to  be  irresistible. 

The  jury,  in  this  case,  might  have  deemed  themselves  able 
to  resist  the  conclusion  of  fraud,  and  so  have  considered  that 
the  evidence  did  not  come  up  to   that  measure  of  strength 
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whicli  the  instruction  might  have  led  them  to  suppose  it  was 
required  to  have.  Whereas,  had  it  been  of  sufficient  force  to 
produce  in  the  mind  nothing  more  than  a  mere  preponder- 
ance of  assent  in  favor  of  the  fact  in  dispute,  it  could  not 
have  been  pronounced  insufficient.  Fraud  need  only  be 
proven  like  any  other  material  fact.  Meed  v.  Noxon,  48  111. 
323. 

What  circumstances  will  amount  to  proof  can  never  be 
matter  of  general  definition;  the  legal  test  is,  the  sufficiency 
of  the  evidence  to  satisfy  the  understanding  and  conscience 
of  the  jury.     1  Stark.  Ev.  514. 

For  error  in  giving  this  instruction,  the  decree  is  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


John  E,.  Feancis 

V. 

George  E.  Shrader. 

1.  Bailment — degree  of  care  required.  In  the  case  of  a  loan  without 
any  compensation  to  the  owner,  the  borrower  will  be  under  obligation  to 
take  extraordinary  care  of  the  thing  loaned  to  him;  but  where  the  owner 
of  a  mare  delivers  her  to  another  to  be  broken  to  service,  the  latter  will 
be  bound  only  to  ordinary  care. 

2.  Same — insti'uction  misleading  as  to  compensation.  Where  the  plain- 
tiff let  the  defendant  have  his  mare  to  be  broken  to  work,  and  she  wa» 
killed  by  running  away,  the  court,  on  the  trial  of  an  action  to  recover 
the  value  of  the  mare,  instructed  the  jury  that  the  defendant  was  uhder 
obligation  to  take  extraordinary  care  of  the  mare  if  she  was  loaned  by 
the  plaintiff  to  the  defendant  without  compensation :  Held,  that,  although 
the  instruction  stated  the  law  correctly,  it  was  calculated  to  mislead  the 
jury,  as  they  probably  understood  the  word  "compensation"  as  a  money 
compensation. 
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Appeal  from  the  Circuit  Com-t  of  Edgar  county ;  the  Hon. 
James  Steele,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  George  E.  Shrader 
against  John  R.  Francis,  to  recover  the  value  of  a  mare 
which  the  defendant  had  taken  from  the  plaintiiF  to  break 
for  him  for  her  use.  While  she  was  being  broken,  she  and 
the  defendant's  team  ran  away,  and  she  was  killed.  A  trial 
was  had,  resulting  in  a  verdict  and  judgment  against  the  de- 
fendant for  $100,  from  which  he  appealed. 

Messrs.  Trogdon,  MoKindlay  &  Bishop,  for  the  appel- 
lant. 

Mr.  James  A.  Eads,  for  the  appellee. 

Per  Curiam  :  We  are  not  satisfied  with  this  verdict  on  the 
evidence,  and  think  the  jury  must  have  been  misled  bv  the 
first  instruction  for  the  plaintiff.  They  are  told  the  defend- 
ant was  under  obligation  to  take  extraordinary  care  of  the 
mare  if  she  was  loaned  by  the  plaintiff  to  the  defendant  with- 
out compensation.  This  is  true  as  a  legal  proposition,  but 
the  objection  is,  that  the  mare  was  not  loaned  without  com- 
pensation, even  upon  the  plaintiff's  own  testimony.  The 
mare  was  delivered  to  the  defendant  to  be  broken  to  service, 
and  he  was  only  bound  to  ordinary  care.  The  jury  probably 
understood  the  word  ''compensation,"  used  in  the  instruc- 
tion, as  a  money  compensation.  Although  the  instruction  for 
defendant  stated  the  law  correctly,  we  think  the  jury  was 
misled  by  the  first  given  for  plaintiff. 

Judgment  reversed. 


18— 67th  III. 
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Andrew  B.  McConnell 

V. 

William  T.  Scott. 

1.  Chattel  moktgage.  A  chattel  mortgage  given  by  a  tenant  to  his 
landlord  to  secure  rent  already  due,  and  to  become  due  in  the  future,  it 
appearing  on  its  face  that  the  several  amounts  were  then  unadjusted, 
"where  the  debt  is  bona  fide,  is  valid  and  binding,  even  as  against  creditors 
of  the  mortgagor. 

2.  Where  a  chattel  mortgage  was  given  to  secure  a  debt  falling  du-e  at 
different  times,  the  mortgagee  is  not  bound  to  wait  until  the  last  payment 
matures  before  taking  possession  of  and  selling  the  mortgaged  chattels. 
But  if  the  law  were  otherwise,  no  one  but  the  mortgagor  can  complain 
that  the  mortgagee  seized  the  property  before  the  whole  debt  matured. 

3.  Same — notice  of  sale.  The  omission  to  state,  in  the  notice  of  the  sale 
■of  mortgaged  chattels,  whose  property  would  be  sold,  will  not  invalidate 
the  sale.  And  even  if  the  sale  was  irregular  and  failed  to  foreclose  the 
equity  of  redemption,  the  mortgagee  would  have  the  right,  on  default,  to 
reduce  the  property  to  possession  and  hold  the  same  until  his  debt  is 
paid  or  tendered  him. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  John  A.  McCleenand,  Judge,  presiding. 

Messrs.  CuLLOM  &  Zane,  for  the  plaintiff  in  error. 

Messrs.  Robinson,  Knapp  &  Shutt,  for  the  defendant  in 
error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  replevin,  brought  by  defendant  in 
error,  in  the  Sangamon  circuit  court,  against  plaintiff  in 
error,  to  recover  a  lot  of  stock  and  other  personal  property 
which  plaintiff  in  error  had  levied  upon  as  the  property  of 
N.  J.  Shropshire.  It  is  agreed  that  Shropshire  occupied  a 
farm  of  defendant  in  error,  situated  in  Sangamon  county,  and 
was  justly  indebted  for  rent  already  due,  and  for  rent  to  be- 
come due;  and  on  the  5th  day  of  January,  1871,  he  executed 
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to  defendant  in  error  a  chattel  mortgage  on  a  large  quantity 
of  personal  property,  to  secure  the  payment  of  rent  due  for  the 
use  of  the  farm  of  defendant  in  error,  the  time  for  the  pay- 
ment of  which  was  extended  until  the  4th  of  October,  1874, 
and  for  rent  that  would  accrue  during  that  year,  and  which 
was  payable  on  the  1st  day  of  January,  1872. 

The  mortgage  states  that  the  amount  of  the  rents  then  due 
had  not  been  adjusted,  nor  was  the  amount  of  rent  falling 
due  on  the  1st  of  January,  1872,  named  in  the  mortgage. 
The  condition  of  the  mortgage  was  for  the  payment  of  the 
rent  in  arrear  by  the  fourth  day  of  the  next  October,  and  for 
the  rent  that  was  to  accrue,  by  the  first  of  the  next  January, 
and  all  interest  that  should  accrue.  The  mortgage  provided 
for  the  retention  of  the  property  by  the  mortgagor  until  de- 
fault should  be  made,  and  if  the  money  should  not  be  paid  at 
the  times  mentioned,  the  mortgagor  was  required  to  surrender 
the  ])roperty  to  the  mortgagee,  and  on  failure  to  pay  the 
money,  etc.,  the  mortgagee  was  authorized  to  take  possession, 
and,  after  giving  five  days'  notice,  to  sell  the  same,  pay  the 
I'ents,  and  pay  to  the  mortgagor  any  surplus  that  might  re- 
main. The  mortgage  was  properly  executed,  acknowledged 
and  recorded. 

The  money  already  due  for  rents  not  having  been  paid  on 
the  4th  of  October,  the  date  to  which  the  payment  had  been 
extended,  on  the  5th,  defendant  took  possession  and  gave  no- 
tice that  the  property  would  be  sold,  at  which  time  it  was 
offered  and  bid  in  by  defendant  in  error  as  the  highest  bidder. 
The  amount  of  rent  in  arrear  was  ascertained,  before  the  prop- 
erty was  seized  by  the  mortgagee,  to  be  $2715.  The  pro- 
ceeds of  the  sale  did  not  satisfy  the  rent  that  was  then  due  to 
defendant  in  error. 

On  the  23d  of  September,  1871,  and  whilst  the  property 
was  still  in  possession  of  the  mortgagor,  an  execution  came 
to  the  hands  of  plaintiff  in  error  against  the  goods  and  chat- 
tels of  Shropshire,  and  on  the  6th  day  of  November,  1871, 
the  same  was  levied  on  the  property  named  in  the  mortgage, 
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and  purchased  at  the  sale  by  defendant  in  error.  He  there- 
upon replevied  the  same,  and  on  a  trial  the  circuit  court 
found  the  issues  in  his  favor  and  rendered  judgment  against 
plaintiif  in  error  for  the  costs  of  the  suit,  to  reverse  which 
this  writ  of  error  is  brought. 

It  is  first  urged  that  the  mortgage  was  void,  because  the 
sum  to  secure  which  it  was  given  was  not  specified  therein, 
but,  on  the  contrary,  was  stated  to  be  unadjusted. 

Tn  the  case  of  Speer  v.  Skinner,  35  111.  282,  after  reviewing 
the  authorities,  it  was  said  that  a  mortgage  might  be  given 
on  chattels  to  secure  future  advances  ;  and  it  was  held,  in  the 
case  of  Collins  v.  Carlile.  13  111.  254,  that  a  mortgage,  taken 
to  secure  future  advances,  is  valid,  although  it  does  not  show 
upon  its  face  the  real  character  of  the  transaction.  In  Speer's 
case  it  was  said,  in  this  regard  there  was  no  distinction  be- 
tween a  mortgage  on  real  estate  and  on  chattels  ;  that  there 
is  nothing  in  the  statute  or  in  principle  to  forbid  it.  All  that 
is  required  is,  that  the  transaction  should  be  bona  fide. 

In  such  cases,  as  well  as  in  those  where  the  debt  is  minutely 
described,  creditors  and  purchasers  are  compelled  to  see  one 
or  both  of  the  parties  to  ascertain  the  true  state  of  the  indebt- 
edness; and  in  this  case,  the  creditor  could  have  learned  by 
making  inquiry.  The  mortgage  on  record  pointed  him  to 
the  source  of  information,  and  he  only  had  to  pursue  it  to 
have  learned  the  extent  of  the  incumbrance. 

In  Michigan  Insurance  Co.  v.  Broion,  11  Mich.  271,  it  wa& 
held  that  a  mortgage  given  to  secure  all  debts  owing  by  the 
mortgagor  to  the  mortgagee,  was  valid,  and  binding  upon 
creditors  and  purchasers.  That  is  more  general  than  this,  as 
this  specifies  two  debts  for  rent — one  due,  and  the  other  to 
mature  in  the  future. 

In  this  case,  there  is  no  pretense  that  the  debt  was  not  just 
and  fairly  due  to  the  mortgagee.  On  the  contrary,  it  is  ad- 
mitted that  it  was  just.  Being  bona  fide,  we  can  not  do  other- 
wise than  hold  the  mortgage  valid  and  binding. 
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It  is  next  urged  that  defendant  in  error  had  no  right  to 
reduce  the  property  to  possession  until  the  rent  for  the  year 
1871  should  fall  due.  on  the  1st  of  January,  1872.  In  the 
case  o^  Barbour  \.  White,  37  111.  164,  it  was  held  that,  where 
several  notes,  maturing  at  different  dates,  were  secured  by  a 
chattel  mortgage,  and  the  condition  is  broken,  it  is  optional 
with  the  mortgagee  whether  he  will  take  possession  on  the 
first  default,  or  wait  until  the  last  note  falls  due.  So,  in  this 
case,  defendant  in  error  had  the  option,  Avhen  the  mortgagor 
failed  to  make  payment  on  the  4th  day  of  Qctober,  1871,  to 
take  possession  and  sell  the  property.  Although  the  mort- 
gage provides  that,  if  the  mortgagor  shall  make  default  in  the 
payment  of  the  money  at  the  times  it  should  fall  due,  he  should 
surrender  the  property  to  the  mortgagee,  yet  it  further  pro- 
vides that,  if  default  be  made  in  the  payment  aforesaid,  the 
mortgagee  might  take  possession  and  sell  it  in  the  manner 
therein  provided.  We  regard  the  power  as  having  been  prop- 
erly pursued  and  well  executed.  But,  if  defendant  in  error 
did  not,  according  to  the  strict  letter  of  the  power,  have  the 
right  to  take  possession  and  make  the  sale,  we  perceive  no 
wrong  to  plaintiff  in  error.  No  one  could  complain  but  the 
mortgagor,  and  he  seems  to  be  content.  Even  had  he  been 
entitled  to  retain  the  property,  unless  levied  upon  under  ex- 
ecution, until  the  first  of  the  next  January,  still,  had  a  lew 
been  made  prior  to  that  time,  then  the  mortgagee  would  have 
had,  by  the  terms  of  the  mortgage,  the  right  to  reduce  it  to 
possession,  and  plaintiff  in  error  would  have  been  in  no  better 
position. 

It  is  urged  that  the  notice  was  insufficient,  because  it  failed 
to  state  whose  property  would  be  sold.  This,  we  think,  should 
not  vitiate  the  sale  under  the  mortgage.  In  the  case  of  Waite 
V.  Dennison,  51  111.  319,  a  notice  of  such  a  sale,  which  failed 
to  name  the  owner  of  the  property,  and  was  less  full  in  other 
respects,  was  held  sufficient  to  sustain  the  sale.  We  can  per- 
ceive no  force  in  this  objection,  as,  even  if  the  sale  was  irreg- 
ular and    failed    to  foreclose  the  equity  of  redemption  of  the 
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mortgagor  or  his  creditors,  still  defendant  in  error  bad  the 
right  to  reduce  the  property  to  possession  and  hold  it,  and  the 
mortgagor  or  creditors  would  be  compelled  to  pay  him  his 
debt  before  he  could  be  dispossessed  of  the  property,  and 
there  is  no  pretense  that  it  was  paid  or  even  tendered. 
The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


The  City  of  Bloomis^gtok 


Henry  Heilaed. 

1.  Attorney  at  i^aw — cmthority  to  dispose  of  Ms  client's  money.  A 
party  •who  was  arrested  by  a  policeman  for  an  allecred  violation  of  an 
ordinance  of  a  citj^,  had  upon  his  person  a  sum  of  money,  which  was  taken 
from  him  by  the  officer,  and  a  part  of  it  placed  in  the  hands  of  the  city 
attorney.  Upon  being  brought  before  the  police  magistrate,  the  cause 
was  postponed  at  the  instance  of  the  prosecution,  the  magistrate  taking 
the  verbal  promise  of  the  accused  to  appear  at  the  time  appointed,  which 
he  failed  to  do ;  whereupon  the  attorney  employed  in  the  defense  directed 
the  money  of  his  client,  which  was  in  the  hands  of  the  city  attorney,  to 
be  paid  into  the  city  treasury:  Held,  im  an  action  by  the  owner  against 
the  city  to  recover  his  monej%  that  the  attornej^  had  no  authority,  merely 
because  he  was  retained  in  the  defense,  to  direct  any  such  appropriation 
of  monej^  belonging  to  his   client,  nor  had   the  city  any  right  to  retain  it. 

2.  Parol  recognizance — not  binding.  The  mere  verbal  promise  of 
the  accused  to  appear  for  trial,  was  not  legally  binding  upon  him.  A 
parol  recognizance  has  no  validity. 

3.  Practice — presence  of  accused  not  necessary  on  trial  for  breach  of  07" 
dinance  or  misdemeanor.  If  a  party  is  legally  arrested  for  a  misdemeanor 
or  breach  of  an  ordinance,  though  without  a  warrant,  and  notified  of  the 
hour  of  trial,  liis  presence  at  the  trial  is  not  indispensable,  but  he  maybe 
tried  in  his  absence. 
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4.  Same — special  verdict — submitting  questions  to  be  found  specially.  The 
practice  of  propounding  special  questions  to  the  jury  is  authorized  by 
sec.  51  of  the  Practice  Act  of  1872,  but  it  is  discretionary  with  tlie  court 
whether  it  will  do  so  or  not.  * 

Appeat.  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Henry  Heiland 
against  the  city  of  Bloomington.  The  declaration  contained 
the  common  counts  only.  The  facts  of  the  case  are  stated  in 
the  opinion  of  the  court.  The  plaintiti  recovered,  and  the 
defendant  appealed. 

Mr.  Ira  J.  Bt.oomfield,  for  the  appellant. 

Messrs.  Hughes  &  McCart,  and  Messrs.  Stevenson  & 
EwiNG,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  in  the  McLean  circuit 
court,  on  the  common  counts,  brought  by  Henry  Heiland 
against  the  city  of  Bloomington,  resulting  in  a  verdict  for  the 
plaintiff,  on  which  the  court  rendered  judgment.  To  reverse 
this  judgment  the  defendant  appeals. 

That  there  are  three  hundred  dollars  of  the  money  of  the 
plaintiff  in  the  city  treasury  is  not  denied;  the  question  is, 
has  the  city,  under  the  facts  of  the  case,  a  right  to  retain  it. 

The  facts,  briefly  stated,  are,  that  plaintiff,  a  stranger,  and 
a  German,  ignorant  of  our  language,  was  arrested  on  the  Sat- 
urday night  of  the  sixth  of  July,  1872,  by  a  policeman,  for 
an  alleged  violation  of  a  city  ordinance,  but  without  any  war- 
rant. He  was  taken  to  the  calaboose  and  detained  over  Sun- 
day, and,  while  so  in  confinement  and  under  duress,  the  police- 
man took  from  the  prisoner  his  money,  amounting  to  six  liun- 
dred  and  ninety-two  dollars,  three  hundred  dollars  of  which 
the  policeman  paid  over  to  the  city  attorney,  and  he  to  the 
city  treasury;  of  the  balance  he  made  a  special  deposit  in  the 
bank. 
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The  city  claims  the  right  to  retain  this  three  hundred  dol- 
lars, on  these  grounds:  On  Monday  following  the  event,  the 
accused  was  brought  before  the  police  magistrate.  The  pros- 
ecution not  being  ready  to  proceed  with  the  trial,  on  account 
of  the  absence  of  the  policeman,  the  magistrate  took  what 
was  deemed  the  recogizance  of  the  prisoner  in  the  sum  of 
three  hundred  dollars,  to  appear  at  two  o'clock  in  the  after- 
noon, and  released  him.  No  recognizance,  such  as  required 
by  law,  was  taken,  no  bond  being  entered  into,  nor  was  any 
entered  on  the  minutes  of  the  police  magistrate.  It  was  the 
mere  verbal  promise  of  the  accused  to  be  present  at  that  hour. 
When  the  hour  arrived  the  accused  was  called,  but  came  not; 
whereupon  the  policeman  who  had  taken  possession  of  the 
money,  doubtless  acting  under  the  direction  of  the  attorney 
of  the  accused,  paid  to  the  city  attorney  three  hundred  dol- 
lars, and  he  paid  it  into  the  city  treasury. 

It  is  clear,  from  the  proof,  the  attorney  of  the  accused  had 
no  authority  from  his  principal  to  cause  his  money  to  take 
this  course.  He  was  not  employed  for  any  such  purpose. 
The  accused  was  under  no  legal  obligation  to  appear,  and  in- 
curred no  legal  liability  for  failing  to  appear;  and,  for' the 
purpose  of  a  trial,  if  the  accused  was  legally  arrested,  his 
appearance  at  the  trial  was  not  indispensable.  For  a  mere 
misdemeanor,  as  was  the  offense  charged,  he  could  have  been 
tried  in  his  absence;  and  if  he  was  found  guilty,  and  judgment 
rendered  against  him,  an  execution  could  have  been  issued 
and  levied  on  the  money,  if  the  parol  undertaking  to  appear 
was  of  any  binding  force.  But  it  was  not  of  any  binding 
force  ;  yet,  under  these  proceedings,  of  no  validity,  the  accused 
was  deprived  of  his  money,  and  noAV  asks  the  city  to  restore 
it  to  him.  This  demand,  as  we  view  the  testimony  and  the 
law,  is  a  just  demand,  and  must  be  accorded  to  him. 

It  is  complained  by  appellant  that  the  court  refused  to  give 
two  instructions  asked  by  them,  the  first  of  which  was  sub- 
stantially embraced  in  other  instructions  given,  and  the  second 
is  not  the  law,  a  parol  recognizance  having  no  validity. 
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It  is  also  complained  that  the  court  refused  to  submit  these 
<juestions  specially  to  the  jury,  propounded  by  the  defendant: 

First — Was  the  money  in  question  paid  over  to  the  city  by 
the  free  and  voluntary  direction  of  the  plaintiff's  attorney? 

Second — Was  Wm.  Shackelford  authorized  by  Heiland  to 
act  for  him  in  relation  to  his  defense  before  the  police  court? 

This  practice  of  propounding  special  questions  to  the  jury 
is  authorized  by  section  51  of  the  Practice  Act,  approved 
February  22,  1872.  It  is,  however,  discretionary  with  the 
court,  and  it  might  well  refuse  the  first,  as  it  was  of  no  im- 
portance, if  the  attorney  had  directed  it,  as  he  had  no  author- 
ity to  give  such  direction;  and  as  to  the  second,  an  authority 
to  act  in  defense  of  an  accused  party  confers  no  authority  to 
appropriate  his  money,  and  it  would  have  answered  no  good 
purpose  had  the  jury  returned  special  answers  to  these  ques- 
tions. 

It  is  apparent,  from  the  record,  that  the  city  has  the  money 
of  appellee  which,  ex  equo  et  bono,  they  ought  not  to  retain,  and 
the  verdict  and  judgment  are  right. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


JosiAH  Thompson 


Edward  Pkince. 

1.  Limitation — as  against  the  United  States  and  its  grantee.  Where 
land,  the  title  to  which  was  in  ihe  United  States,  had  been  sold  for  taxes 
thereon,  and  the  purchaser  had  been  in  possession  under  his  tax  deed,  and 
paid  all  taxes  assessed  thereon  for  more  than  seven  successive  years  before 
suit  brought,  and  before  the  land  was  granted  by  patent  by  the  United 
States:  Held,  in  ejectment  by  the  patentee  against  such  party  in  possea- 
aion,  that  the  action  was  not  barred  b}'-  any  statute  of  limitations. 
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3.  Swamp  lands — title  did  not  pass  hy  act  of  Sept.  28tK  1850.  The  act 
of  Congress  of  Sept.  28,  1850,  relating  to  swamp  and  overflowed  lands,  did 
not,  of  itself,  operate  as  a  grant  of  such  lands  to  the  several  States  in  which 
they  were  situated,  without  any  act  of  segregation.  Under  such  act  lists 
and  plats  were  required  to  be  made,  and  a  patent  to  issue,  before  the  fee 
in  the  lands  should  be  vested  in  the  several  States. 

3.  Grant — where  patent  not  necessary.  Where  an  act  of  Congress  makes, 
in  express  terms,  a  grant  of  specific  lands  belonging  to  the  United  States, 
no  patent  or  other  assurance  is  necessary  to  pass  the  fee  to  the  grantee. 
But  if  anything  remains  to  be  done  by  the  grantor  or  grantee  to  consum- 
mate the  grant  after  the  passage  of  the  law,  it  will  not  take  eft'ect  and  vest 
the  title  until  such  act  has  been  performed. 

Appeal  from  the  Circuit  Court  of  Adams  county;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

This  was  an  action  of  ejectment,  commenced  March  17, 
1871,  by  Edward  Prince,  against  Josiah  Thompson,  the  appel- 
lant, for  the  recovery  in  fee  of  the  west  half  of  sec.  f34,  in 
township  3  south,  range  8  west,  in  Adams  county. 

A  trial  was  had  resulting  in  a  judgment  in  favor  of  the 
plaintiff,  from  which  the  defendant  appealed.  The  facts  rela- 
ting to  the  title  are  stated  in  the  opinion  of  the  court. 

Messrs.  Wheat  &  Marcy,  for  the  appellant. 

Messrs.  Browning  &  Bushnell,  for  the  appellee. 

Mr.  Justice  Scott  delivered    the  opinion  of  the  Court: 

The  certificate  of  entry  and  patent  granted  in  pursuance 
thereof,  which  were  offered  in  evidence,  constitute  proof  of 
pai:unc»unt  title  in  appellee  to  the  land  in  controversy,  if  the 
govi'i'iiinent  could  rightfully  sell  it  to  him.  On  the  trial, 
ap{)ellant,  against  the  objection  of  appellee,  proved  the  land 
had  het'u  listed  for  taxes  in  1857,  and  not  being  paid,  it  was 
sold  at  the  tax  sale  in  1858,  for  non-payment  thereof  He 
also  gave  in  evidence  tax  deeds,  regular  in  form,  issued  to 
him  in  pursuance  of  the  sale,  and  proved  he  had  been  in  the 
actual  possession^  and  paid  all  taxes  thereon^  since  1859. 
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It  is  in  evidence  tluit  the  land  and  every  legal  subdivision 
is  swamp  and  overflowed  land,  being  situated  near  the  Mis- 
sissippi river,  and  is  overflowed  as  often  as  once  in  every  two  or 
three  years.  Without  artificial  drainage  it  is  not  susceptible 
of  cultivation. 

The  land  was  entered  by  appellee  on  the  15th  day  of  June, 
1870,  and  no  period  fixed  by  statute  having  since  elapsed,  it 
is  not  insisted  in  this  court  that  appellee's  right  to  possession 
is  barred  by  any  statute  of  limitations. 

The  defense  relied  on  is,  the  land  is  swamp  and  overflowed 
land,  within  the  meaning  of  the  act  of  1850,  and  Congress,  by 
that  act,  having  granted  all  such  land  within  the  limits  of 
the  State  of  Illinois  to  the  State,  and  the  State  to  the  respect- 
ive counties  in  which  the  lands  are  situated,  the  paramount 
outstanding  title  is  now  in  the  county  of  Adams,  where  this 
land  is  located,  and  the  government  could  not  lawfully  sell  it 
to  appellee  after  having  previously  granted  it  to  the  State. 

The  question  involved  depends  upon  the  construction  that 
shall  be  given  to  the  act  of  Congress  of  September  28,  1850, 
entitled  '"An  act  to  enable  the  State  of  Arkansas  and  other 
States  to  reclaim  swamp  lands  within  their  limits."  9  Stat. 
at  Large,  519. 

It  is  urged,  by  virtue  of  the  grant  itself,  the  United  States 
parted  with  the  whole  title  to  all  that  class  of  lands  desig- 
nated in  the  act,  and  the  same  vested  on  its  passage  in  the 
several  States  to  which  it  was  by  its  terms  made  to  apply, 
without  any  act  of  separation  on  the  part  of  the  grantee  or 
any  officer  of  the  government. 

This  is  undoubtedly  true  where  Congress,  in  express  terms, 
makes  a  grant  of  specific  lands.  The  patent  is  simply  evi- 
dence of  the  grant,  and  performs  no  other  office.  Where 
Congress,  by  legislative  grant,  has  appropriated  specific  lands 
to  an  individual  or  a  State,  there  is  certainly  no  other  assur- 
ance needed  to  pass  the  fee. 

It  does  not  seem  to  us  to  be  the  true  construction  of  the 
Swamp  Land  Act  of  1850,  that,  of  itself,  it  grants  the  fee  of  all 
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swamp  and  overflowed  lands  to  the  several  States  in  which  they 
are  situated,  without  some  act  of  segregation.  Manifestly,  if 
any  thing  remains  to  be  done  by  the  grantor  or  grantee  to 
consummate  the  grant,  after  the  passage  of  the  law,  it  will  not 
take  eifect  and  vest  the  title  until  suc-li  act  has  been  per-  • 
formed. 

Our  view  will  be  aided  by  a  reference  to  the  law  itself. 
The  first  section  declares  all  swamp  and  overflowed  lands 
Avithin  the  limits  of  Arkansas  remaining  unsold  after  the 
passage  of  the  act  "shall  be,  and  the  same  are  hereby  granted 
to  said  State." 

The  second  section  provides  that  ''it  shall  be  the  duty  of 
the  Secretary  of  the  Interior,  as  soon  as  may  be  practicable 
after  the  passage  of  this  act,  to  make  out  an  accurate  list  and 
plats  of  the  lands  described  as  aforesaid,  and  transmit  the 
same  to  the  Governor  of  the  State,  >!<***  and  at  the 
request  of  the  said  Governor,  cause  a  patent  to  be  issued  to 
the  State  therefor,  and  on  that  patent  the  fee  simple  to  said 
lands  shall  vest  in  said  State,  *  *  *  *  subject  to  the 
•disposal  of  the  legislature  thereof." 

The  third  section  declares,  in  making  out  the  lists  and  plats 
of  the  lands,  all  legal  subdivisions  the  greater  part  of  which 
is  "wet  and  unfit  for  cultivation,"  shall  be  included,  but 
when  the  greater  part  is  not  of  that  character,  the  whole  shall 
be  excluded. 

The  fourth  section  extends  the  benefit  of  the  act  to  all  other 
States  having  that  class  of  land  within  their  limits. 

The  comprehensive  words  of  the  first  section  are  obviously 
limited  by  tiiat  which  is  contained  in  the  subsequent  sections. 
The  language  employed  indicates  unmistakably  that  it  was  the 
intention  of  Congress  the  lists  should  be  made,  and  the 
patent  issued,  before  the  fee  in  the  lands  should  be  vested  in 
the  several  States.  It  is  difficult  to  understand  how  any  other 
construction  can  be  giveai  to  the  second  section.  And  this 
"view  is  strengthened  by  the  fact  that   in  the  third  section  the 
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quality  of  the  land  to  be  included  in  the  lists   and    plats  is 
described. 

Congress  certainly  did  not  intend  to  grant  any  lands  other 
than  those  that  should  be  included  in  the  lists  and  shown  on 
the  plats  to  be  furnished  by  the  Secretary  of  the  Interior. 
How  else  could  it  be  known  what  lands  did,  in  fact,  pass  by 
the  grant?  Only  such  legal  subdivisions,  the  greater  part 
of  which  was  "  wet  and  unfit  for  cultivation,"  were  intended 
to  be  granted,  and  the  class  of  lands  designated  could  be 
ascertained  in  no  other  way  so  well  as  by  the  lists  and  plats. 
The  grant  could  not  become  definite  and  certain  until  the  lists 
and  plats  should  be  furnished  according  to  the  provisions  of 
the  act.  The  result  has  shown  this  was  a  wise  and  necessary 
provision.  It  would  not  do  to  leave  it  to  be  determined  by 
parol  evidence,  in  every  case,  what  legal  subdivisions  the 
greater  part  of  which  answered  the  description  contained  in 
the  act,  and  therefore  passed  by  the  grant.  That  would  lead 
to  vexatious  and  complicated  litigation.  Grantham  v.  Atkins, 
63  111.  359. 

It  does  not  appear  that  the  land  in  controversy  was  included 
in  the  list  or  shown  on  the  plats  made  by  the  Secretary  of 
the  Interior  to  the  State  of  Illinois.  Neither  the  State,  nor 
the  county  of  Adams,  in  which  it  is  situated,  ever  claimed 
any  interest  in  the  land.  Having  never  been  separated  from 
the  other  public  lands  by  any  act  of  the  government  or  its 
officers,  we  are  of  opinion  the  fee  did  not  pass  to  the  State 
merely  by  the  passage  of  the  Swamp  Land  Act  of  1850. 

If  it  was  in  fact  swamp  land,  and  we  have  no  doubt  it  was, 
the  State,  if  it  desired  to  avail  of  the  benefits  of  the  grant, 
ought  to  have  taken  steps,  before  the  government  conveyed  it, 
to  have  the  title  confirmed  and  the  patent  issued.  Having 
failed  to  do  so,  appellee  could  lawfully  enter  it,  and  his  title 
is  paramount  and  must  prevail. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 
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John  P.  Murray 

V. 

James  E.  Oarlin. 

1.  Settlement — opened  for  fraud.  Although  a  settlement  may  be  shown 
between  the  parties,  yet,  if  it  appears  that  one  of  the  parties  was  over- 
reached while  in  such  a  mental  condition  from  the  use  of  alcoholic  spirits 
as  made  him  an  easy  victim,  the  settlement  will  not  be  conclusive  upon 
the  party  so  overreached. 

2.  Pleading  and  evidence — warranty  and  breach  under  general  issue. 
Under  the  general  issue,  when  sued  for  the  price  of  a  horse  sold,  the 
defendant  has  the  right  to  prove  a  warranty  of  the  soundness  of  the  horse 
and  a  breach  thereof  and  damages,  and  recoup  the  amount  from  the  agreed 
price  of  the  horse. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Hughes  &  McCart,  for  the  appellant. 

Mr.  M.  W.  Packard,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  assumpsit  in  the  common  counts,  brought  in  the 
McLean  circuit  court  by  appellee  against  appellant.  The 
general  issue  was  pleaded,  and  there  was  a  trial  before  the 
court  and  a  jury,  resulting  in  a  verdict  and  judgment  for  the 
plaintiff  below,  and  the  defendant  brings  the  case  here  by 
appeal.  We  are  disinclined,  from  all  the  circumstances  in 
evidence,  to  disturb  the  verdict,  upon  the  ground  that  the 
defendant  established  a  settlement  by  the  clear  weight  and 
preponderance  of  evidence.  The  evidence  presented  a  fair 
question  to  the  jury,  whether  plaintiff  was  not  overreached 
by  the  alleged  settlement,  whilst  in  such  mental  condition 
from  the  use  of  ardent  spirits  as  made  him  an  easy  victim. 
It  seems  to  have  been  a  settlement  more  in  form,  and  by  mere 
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words,  than  by  any  payment  of  the  amounts  due  for  the 
horses  sold,  the  note  and  execution  assigned  by  plaintiff  to 
defendant.  The  jury  could  judge  better  as  to  this,  than  we 
can  ;  but  we  are  of  opinion  that  the  defendant  had  the  right, 
under  the  general  issue,  to  prove  a  warranty  of  soundness  of 
the  horse  sold  at  the  price  of  $200,  by  plaintiff  to  him,  to 
show  a  breach  of  such  warranty  and  damages,  and  recoup 
the  amount  from  the  agreed  price  of  that  horse.  Babcock  v. 
Tice,  18  111.  420. 

The  court  erred,  therefore,  in  excluding  defendant's  offer 
to  prove  such  warranty  and  a  breach  of  it,  for  which  the 
judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Illinois  Central  Kail  road  Company 

V. 

Anna  Hoffman,  Admx. 

Negligence — liability  for  death  of  party.  In  this  case  the  deceased 
was  killed  while  rightfully  engaged  in  unloading  wood  from  a  car  stand- 
ing upon  the  main  side  track  of  the  defendant's  road.  South  of  the  car 
at  which  the  deceased  was  at  work,  distant  several  feet,  were  two  flat  cars 
and  several  box  cars.  While  he  was  so  engaged,  a  freight  train  of  defend- 
ant, coming  from  the  north,  passed  near  by  on  the  main  track,  so  that  the 
deceased  could  readily  have  been  seen  by  the  employees  of  the  company 
thereon.  The  servants  of  the  company  at  the  station  either  knew  that  he 
was  so  engaged  at  the  time,  or  had  reason  to  know  the  fact.  The  train 
passed  on  until  it  passed  the  south  end  of  the  switch,  when  it  commenced 
backing  slowly  on  the  side  track  for  the  purpose  of  leaving  certain  cars, 
and  thus  pushed  the  detached  car  next  to  that  where  tlie  deceased  was,  so 
that  he  was  crushed  between  the  bumpers  and  killed.  The  only  diligence 
on  the  part  of  the  company  was  the  ringing  of  its  bell  some  forty  rods 
south  of  the  deceased,  and  on  the  main  track.     No  other  warning  was 
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given  to  the  deceased,  who  was  not  acquainted  with  the  mode  of  switch- 
ing cars,  or  aware  that  he  was  in  danger.  He  could  not  see  the  train  on 
the  south,  on  account  of  the  box  cars :  Held,  that  the  company  was  liable 
in  an  action  for  causing  his  death,  and  that  the  deceased  was  not  guilty 
of  sucli  negligence  on  his  part  as  to  prevent  a  recovery. 

Appeal  from  the  Circuit  Court  of  McLean  county  ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Anna  Hoffman,  admin- 
istratrix of  John  Hoffman,  deceased,  against  the  Illinois  Cen- 
tral Railroad  Company,  to  recover  damages  for  wrongfully 
causing  the  death  of  the  deceased.  The  deceased  left  a  wife, 
the  plaintiff,  and  an  infant  child.  The  facts  of  the  case  are 
presented  in  the  opinion  of  the  court.  There  was  a  verdict 
and  judgment  in  the  court  below  in  favor  of  the  plaintiff  for 
$3000.     The  defendant  appealed. 

Messrs.  Williams  &  Burr,  for  the  appellant. 

Messrs.  Rowell  &  Hamilton,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  by  appellee  against  appel- 
lant, for  wrongfully  causing  the  death  of  appellee's  intestate^ 
John  Hoffman. 

These  are  the  prominent  facts  of  the  case:  At  the  time  of 
the  injury,  Hoffman  was  engaged  in  unloading  wood  for  one 
Nichols,  from  a  flat  car  standing  on  the  west  or  main  side 
track  of  appellant's  railroad,  at  the  station  at  Bloom ington. 
On  this  side  track  there  were,  at  the  time,  first,  box  cars, 
which  were  being  unloaded  by  two  other  persons.  South  of 
them  were  two  or  three  flat  cars,  on  one  of  which  was  Nich- 
ols' wood,  where  Hoffman  was  at  work.  Still  south  of  Holl- 
man  there  were  one  or  two  flat  cars,  and  then  several  box  ears. 
A  freight  train  came  in  from  the  north  about  five  o'clock 
P.  M.  with  two  cars  to  be  left  on  this  side  track;  it  went 
along  south  on  the  main  track  until  the  hind  end  of  the  train 
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came  to  the  switch  that  connected  this  side  track  with  the 
main  track  at  the  south  end  of  the  side  track.  The  car  from 
which  the  deceased  was  unloading  wood  was  detached  from 
the  one  next  south  of  it,  with  a  space  between  the  bumper 
heads  of  the  cars  of  about  three  feet.  This  train  switched 
on  to  the  side  track  and  commenced  backing  up  slowly  to 
leave  two  cars  on  it:  the  other  cars  spoken  of,  standing  south 
on  the  side  track,  were  struck  and  moved  up  and  caught  de- 
ceased between  the  iron  bumper  heads  of  two  cars,  the  one  he 
was  unloading  wood  from,  and  that  next  south  of  it,  thereby 
causing  his  death. 

It  is  urged  by  appellant,  that  the  verdict  of  guilty  is  un- 
supported by  the  evidence.  It  is  said  there  was  such  care- 
lessness on  the  part  of  the  deceased  as  to  prevent  a  right  of 
recovery. 

Under  the  practice  of  the  company,  it  was  the  business  of 
Nichols,  the  consignee  of  the  wood,  to  unload  it.  The  de- 
ceased, then,  was  rightfully  there  at  the  time,  engaged  in  that 
business.  But,  it  is  said,  his  duty  in  that  respect  required 
him  to  be  on  the  car  he  was  unloading,  and,  had  he  been 
there,  he  would  have  received  no  injury. 

In  the  performance  of  the  work  of  unloading  the  wood,  he 
might  properly  have  been  about  the  car,  and  have  got  off  and 
on  it.  as  occasion  might  have  required.  How  he  came  to  be 
at  the  place  where  he  received  the  injury,  the  evidence  does 
not  disclose.  What  reason  had  he  to  apprehend  the  spot  to 
be  one  of  especial  danger?  Had  he  been  accustomed  to  be 
about  the  place,  familiar  with  the  movements  of  trains  there 
and  the  frequency  of  switching  on  this  side  track,  there  might 
have  been  more  reason  for  him  to  apprehend  danger,  but  the 
evidence  tends  to  show  the  reverse  of  all  this.  He  could  not 
have  had  reason  to  expect  that,  while  happening  to  be,  perhaps 
momentarily,  between  these  two  detached  cars,  they  were  going 
to  be  struck  from  a  distance  and  forced  together,  so  as  to 
crush  him.  It  was  in  evidence  that,  while  between  the  cars, 
he  could  not  have  seen  the  approaching  backing  train,  nor 
19— 67rH  III. 
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could  he  have  done  so  on  the  east  side  of  the  side  track,  but 
only  on  the  west  side.  The  ringing  of  the  bell,  which  he  is 
blamed  for  not  heeding,  must  have  been  to  him  an  imperfect 
signal  of  the  approaching  danger.  The  ringing  of  the  bell 
all  occurred  on  the  main  track.  The  point  at  which  he  was 
struck  was  some  fifteen  rods  from  the  south  end  of  the  side 
track  where  it  connected  with  the  main  track,  and  the  engine  of 
the  freight  train  had  just  previously  gone  past  him  south  on  the 
main  track  and  proceeded  some  twenty-five  rods  south  of  the 
south  end  of  the  side  track,  when  it  stopped  to  back  on  to  the 
switch.  The  engine  did  not  get  fullv  on  to  the  switch.  The 
ringing  of  the  bell  at  such  a  distance,  on  the  main  track,  was 
not  likely  to  give  deceased  much  warning  that  these  loose 
cars  were  about  to  be  thrust  together  in  the  manner  they  were. 
We  do  not  think  the  proof  shows  any  such  negligence  on  the 
part  of  the  deceased  as  should  stand  in  the  way  of  a  recov- 
ery. 

It  is  also  claimed  there  was  no  negligence  shown  on  the 
part  of  appellant.  The  extent  of  the  care  and  diligence 
shown  on  its  part  consisted  in  ringing  the  bell.  This  car, 
loaded  with  wood,  as  also  other  cars,  had  been  placed  by  the 
•company  on  this  side  track,  and  they  were  standing  there  for 
the  purpose  of  being  unloaded  by  the  consignees.  The  de- 
ceased was  actually  engaged  in  unloading  this  car  of  wood, 
and  two  other  persons  were  engaged  in  unloading  a  car  of 
lumber.  The  employees  of  the  defendant  either  actually 
knew  that  these  persons  were  so  engaged,  or  had  reason  to 
•expect  that  persons  might  be  so  employed  about  the  cars. 

It  appears  by  the  testimony  that  a  freight  train  with  five 
railroad  employees  upon  it  had,  just  previously  to  the  acci- 
dent, passed  south  on  the  main  track  directly  past  where  these 
men  were  at  work,  and  continued  down  south  some  twenty- 
five  rods  below  the  entrance  to  the  switch,  and  forty  rods 
below  where  deceased  was  at  work;  that  the  switchman  had 
also  passed  from  the  company's  freight  house  north  of  where 
the  cars  stood,  down  past  where  deceased  was  at  work,  to  the 
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entrance  to  the  switch,  for  the  purpose  of  having  two  cars  set 
in  on  this  side  track.  Neither  of  these  employees,  so  far  as 
the  evidence  shows,  took  any  pains  to  notice  who  were  at 
work  unloading  cars,  or  to  caution  them  of  approaching  dan- 
ger, further  than  the  ringing  of  the  bell. 

In  running  against  this  loose  car,  as  was  done  here,  without 
giving  any  more  information  that  it  was  about  to  be  done  than 
appears  in  evidence,  the  jury  was  warranted  in  saying  that 
there  was  a  neglect  on  the  part  of  the  servants  of  the  company 
to  exercise  that  reasonable  care  and  diligence  not  to  endanger 
the  safety  of  the  persons  employed  about  these  cars,  which 
the  situation  required  of  them  to  exercise. 

We  see  no  reason  for  disturbing  the  verdict  on  the  evi- 
dence. 

It  is  further  insisted  that  the  court  erred  in  giving  instruc- 
tions for  appellee.  We  perceive  no  special  objection  to  any 
of  them  except  the  first.  This  one  was  faulty,  and  might 
properly  have  been  refused.  But,  in  view  of  its  character, 
and  the  circumstances  of  the  case,  we  do  not  think  it  could 
have  misled  the  jury,  and  we  can  not  say  that  the  error  in  it 
is  serious  enough  to  call  for  a  reversal  of  the  judgment. 

The  instructions  given  for  appellant  M'ere  more  favorable, 
perhaps,  than  it  was  entitled  to  have  given.  We  do  not  think 
appellant  has  any  substantial  cause  of  complaint  as  to  the 
way  in  which  the  law  of  the  case,  upon  the  whole,  was  laid 
down  to  the  jury. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


292  Shepaed,  etc.  v.  National  Bank,  etc.     [Jan.  T» 

Statement  of  the  case. 


Hejstry  M.  Shepaed,  Adrnr.,  etc. 

V. 

The  ^N'ATioi^f al  Bank  oe  Lawrence  County,  Pa. 

1.  At)MIN1stratioi^— judgment  on  claims  after  two  years.  The  statute 
limiting  the  time  for  the  presentation  of  claims  against  estates  of  deceased 
persons,  is  not  an  absolute  bar  to  the  recovery  of  a  judgment  on  claima 
not  exhibited  within  two  j^ears  from  the  grant  of  letters,  but,  in  such 
cases,  the  judgment  must  be  special,  to  be  satisfied  from  property  belong- 
ing to  the  estate  subsequently  discovered. 

2.  Same — what  is  subsequently  discovered  estate.  The  design  of  the 
statute  is  to  allow  creditors  who  have  neglected  to  present  their  claims 
against  an  estate  within  two  years,  to  have  satisfaction  of  the  same  out  of 
any  property  belonging  to  the  estate,  which  had  not  been  inventoried 
within  two  years  from  the  granting  of  letters  of  administration  or  letters 
testamentary,  which  they  can  find  and  thus  apply. 

3.  It  makes  no  difference  with  the  creditor's  rights  whether  the  estate 
not  inventoried  is  discovered  before  or  after  he  obtains  his  judgment,  or 
the  commencement  of  his  suit,  or  whether  he  himself  first  finds  such 
property.  If  discovered  by  the  administrator  and  not  inventoried  or  ac- 
counted for  within  two  years,  he  will  be  entitled  to  have  his  claim  paid 
out  of  the  same. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  John  G.  Eogers,  Judge,  presiding. 

This  was  a  claim  filed  by  the  defendant  in  error  against  the^ 
estate  of  Charles  W.  Ricketson,  deceased,  Henry  M.  Shepard 
beins:  the  administrator  de  bonis  non  of  said  estate.  The  claim, 
was  allowed  in  the  county  court  of  Cook  county,  and  taken 
by  appeal  to  the  circuit  court.  The  claim  was  not  exhibited 
until  after  two  years  from  the  date  of  the  first  letters  of  ad- 
ministration granted. 

On  the  trial  of  the  appeal,  the  circuit  court  rendered  judg- 
ment "that  the  said  plaintiff  do  have  and  recover  from  the 
said  defendant,  as  administrator  as  aforesaid,  the  sum  of 
$15,244.43,  to  be  paid  by  said  administrator  out  of  any  assets 
of  the  estate  of  Charles  W.  Kicketson,  deceased,  discovered 
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subsequently  to  the  7tli  day  of  August,  A.  D.  1869,  including 
therein  such  assets  as  said  administrator  may  have  since  that 
time  inventoried  upon  his  own  discovery  thereof."  The  ad- 
ministrator appealed  from  this  judgment. 

It  appeared  that  letters  of  administration  on  the  estate  were 
first  granted  to  B.  F.  Quimby,  by  the  county  court  of  Cook 
county;  that  said  letters  were  revoked  May  8,  1868,  on  the 
production  of  the  will  of  the  deceased,  and  letters  de  bonis  non, 
with  the  will  annexed,  issued  to  Henry  M.  Shepard;  and  on 
February  4,  1870,  the  administrator  de  bonis  non  filed  in  the 
county  court  of  Cook  county  an  additional  inventory  of  real 
estate  not  included  in  any  prior  inventory,  interests  of  which 
Ricketson  died  possessed,  and  of  which  the  administrator  had 
up  to  that  time  been  ignorant. 

Messrs.  Fuller  &  Smith,,  for  the  plaintiff  in  error. 

Mr.  E-.  Riddle  Roberts,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

Plaintiff  in  error  seems  to  place  much  stress  on  the  word 
^^find,"  as  used  in  section  115  of  the  Statute  of  Wills,  a  con- 
struction of  which  he  is  seeking  by  this  proceeding.  It 
appears  the  administrator  himself  found  certain  interests  in 
the  county  of  Cook  in  February,  1870.  In  May,  1870,  notice 
of  the  claim  in  question  was  given  to  the  administrator. 
Letters  of  administration  had  been  issued  to  one  Quimby  on 
the  7th  of  August,  1867,  and  the  question  arises,  did  the  cir- 
cuit court  decide  correctly  in  allowing  this  claim  to  be  paid 
out  of  the  assets  discovered  since  August  7,  18G9,  which 
would  complete  the  two  years  after  the  grant  of  the  first  let- 
ters of  administration,  irrespective  of  the  fact  by  whom  the 
assets  were  discovered,  whether  by  the  defendant  jn  error  or 
by  the  administrator. 

It  is  admitted  by  the  plaintiff  in  error  that  the  construc- 
tion put  by  this  court  on  this  section,  in  the  case  of  Bradford 


k 


294  Shepaed,  etc.  v.  National  Bank,  etc.     [Jan.  T. 

Opinion  of  the  Court. 

V.  Jones,  17  111.  93,  settles  it  against  the  view  for  which  he 
contends,  but  he  suggests  that  none  of  the  considerations  he 
has  presented  were  suggested  by  the  facts  in  that  case. 

The  statute  provides  that  "all  demands  not  exhibited 
within  two  j-ears  shall  be  forever  barred,  unless  such  credit- 
or shall  find  other  estate  of  the  deceased  not  inventoried  or 
accounted  for  by  the  executor  or  administrator." 

The  court  had  decided,  in  Tliorn  v.  Watson,  5  Gilm.  26,  that 
this  statute  was  not  an  absolute  bar  to  the  recovery  of  a  judg- 
ment, but  that  it  must  be  a  special  judgment,  the  satisfaction 
of  which  can  only  be  sought  from  property  belonging  to  the 
estate  subsequently  discovered,  and  determining  with  more 
precision  what  property  falls  within  this  description,  the 
court  say,  upon  this  point  the  meaning  of  the  statute  is  very 
plain. 

The  law  requires,  by  section  81,  the  executor  or  adminis- 
trator to  make  out  and  file  with  the  probate  court  an  inven- 
tory of  the  estate,  both  real  and  personal,  which  shall  come 
to  his  possession  or  knowledge;  and,  by  section  89,  he  is  re- 
quired to  file  further  inventories  of  debts  and  liabilities,  as 
occasion  may  require,  so  that  the  records  of  that  court  may 
present  as  fully  the  condition  of  the  estate  as  is  known  to  the 
executor  or  administrator. 

The  court  say,  it  was  evidently  the  intention  of  the  statute 
to  allow  creditors  who  had  neglected  to  present  their  claims 
against  the  estate  within  two  years,  to  seek  satisfaction  out  of 
any  property  belonging  to  the  estate  which  had  not  thus  been 
inventoried,  which  they  can  find  and  thus  apply,  assuming, 
as  the  law  might  well  assume,  that  the  inventories  would  show 
all  of  which  the  executor  or  administrator  had  any  knowl- 
edge. It  is  a  matter  of  no  moment,  and  can  make  no  differ- 
ence with  the  creditor's  rights,  whether  the  estate  not  inven- 
toried is  discovered  before  or  after  he  obtains  his  judgment, 
or  even  the  commencement  of  his  suit,  or  even  whether  he 
himself  first  finds  such  property.  The  test  provided  by  the 
statute  is,  whether  it  has  been  inventoried  or  accounted  for 
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by  the  executor  or  administrator.  If  it  has  not  been,  and  he 
can  find  or  get  hold  of  it.  he  is  entitled  to  have  it  applied  to 
the  payment  of  his  debt  in  the  mode  pointed  out  by  the 
statute. 

The  idea  that  the  creditor  himself  must  discover  the  prop- 
erty, and  if  the  executor  or  administrator,  or  any  one  else, 
before  the  creditor  discovers  it,  the  creditor  should  not  resort 
to  it,  is  disposed  of  by  saying  this  would  present  an  imprac- 
ticable issue,  and  one  not  contemplated  by  law.  Of  course, 
the  creditor  can  not  seek  satisfaction  out  of  such  subsequently 
discovered  estate  until  he  finds  or  discovers  it.  In  most  cases 
such  property  must  be  in  the  knowledge  of  somebody,  and 
possibly  in  the  knowledge  of  the  executor  or  administrator; 
but,  when  the  creditor  discovers  or  finds  it,  the  law  has  secured 
him  the  benefit  of  it.  It  then  becomes  subsequently  discov- 
ered estate,  within  the  meaning  and  language  of  the  law. 

We  do  not  perceive  anything  in  this  record  to  withdraw  it 
from  the  control  of  the  case  cited.  Though  this  may  be 
merely  an  auxiliary  administration,  the  assets  found  in  this 
State  must  be  appropriated    according  to  the  law  of  this  State. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


The  Indianapolis  and  St.  Louis  Railroad  Co. 

V. 

Lorenzo  D.  Morris. 

Services — liability  of  railway  company  to  pay  for  services  performed  at 
request  of  their  agent.  Where  the  conductor  of  the  defefidant  railway- 
company  brought  a  brakeman,  who  had  received  a  serious  injury  whilst 
in  defendant's  service,  to  the  plaintifl''s  house,  to  be  cared  for,  and  imme- 
diately after  telegraphed  to  the  officers  of  the  company  the  facts,  and  they 
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never  notified  the  plaintiff  of  their  intention  that  the  company  should 
not  be  responsible:  Held,  in  an  action  by  the  plaintiff  against  the  com- 
pany, that  the  company  was  liable  to  pay  the  plaintiff  what  his  services 
were  reasonably  worth. 

Appeal  from  the  Circuit  Court  of  Edgar  county ;  the  Hon. 
James  Steele,  Judge,  presiding. 

Mr.  C.  "V.  Jaquith,  for  the  appellant. 

Messrs.  Sellors  &  Dale,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  commenced  to  recover  for  the  value  of 
services  rendered  by  appellee  in  taking  care  of  O'Conner  at 
the  request  of  the  appellant. 

O'Conner  was  a  brakeman  in  the  employ  of  the  company, 
and  in  its  service  at  Paris  station  he  was  severely  injnred,  and 
by  direction  of  the  conductor  in  charge  of  the  train,  was 
taken  to  the  house  of  appellee  to  be  cared  for.  The  con- 
ductor immediately  telegraphed  to  one  of  the  officers  of  the 
company  at  Mattoon,  O'Conner  was  hurt,  and  had  been  left 
at  the  house  of  appellee. 

There  is  no  dispute  as  to  the  fact,  and  the  principal  ques- 
tion is,  whether  the  company  is  liable.  On  the  authority  of 
T.,  W.  &  W.  R.  R.  Co.  V.  Rodrigues,  47  111.  188,  there  can 
be  no  doubt  of  the  liability  of  appellant.  When  the  officers 
of  the  company  were  notified  O'Conner  was  hurt,  and  had 
been  left  at  the  house  of  appellee,  if  it  was  not  the  intention 
the  company  should  be  responsible  for  the  expenses,  it  was 
their  duty  to  notify  appellee  of  that  fact.  This  they  did  not 
do.  When  he  inquired  to  whom  he  should  look  for  pay,  appel- 
lee was  expressly  told,  when  O'Conner  "died  or  got  well," 
to  bring  his  bill  to  the  office  and  it  would  be  sent  in.  The 
services  were  rendered  at  the  request  of  the  officers  of  the 
company,  and  there  is  no  reason  why  appellant  should  not  be 
liable. 
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It  is  said,  the  damages  found  are  unreasonably  high  and 
not  warranted  by  the  evidence.  We  think  otherwise.  The 
injured  brakeman  was  at  the  house  of  appellee  for  five  weeks. 
His  injuries  were  so  severe  that  his  arm  was  amputated.  Dur- 
ing all  that  time  he  required  constant  care,  which  was  most 
kindly  furnished  by  appellee  and  those  in  his  employ.  For 
these  services  he  was  allowed,  before  the  justice,  |90,  but  on 
the  trial  in  the  circuit  court  the  amount  was  increased  to 
$100. 

The   amount   claimed  was  reasonable,  and  we  perceive  no 

reason  why  the  judgment   should    not  be    affirmed,  which  is 

accordingly  done. 

Judgment  affirmed. 


Orlistus  K..  Baker,  County  Treasurer,  etc. 

V. 

The  First  National  Bank  of  Springfield. 

Taxation  of  shares  of  national  banks.  The  doctrine  announced  in 
the  case  of  The  First  National  Batik  of  Mendota  v.  Smith,  65  111.  44,  in  re- 
spect  to  taxation  upon  shares  of  stock  in  national  banks,  is  reaffirmed. 

Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  John  A.  McClernand,  Judge,  presiding. 

This  was  a  bill  in  equity,  by  The  First  National  Bank  of 
Springfield,  against  Orlistus  E.  Baker,  county  treasurer  and 
ex-qfficio  collector  of  Sangamon  county,  to  enjoin  the  collec- 
tion of  taxes  assessed  upon  the  shares  of  the  capital  stock  of 
the  bank.  The  court  below  decreed  pro /orma  in  accordance 
with  the  prayer  of  the  bill,  and  the  county  treasurer  appealed 
to  this  court. 
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Messrs.  Hay,  Greene  &  Littler,  for  the  appellant. 

Messrs.  Eobinson,  Knapp  &  Shutt,  Mr.  A.  Orendorff, 
Mr.  C.  S.  Zane,  and  Mr.  Melville  W.  Fuller,  for  the 
appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  equity  to  restrain  the  collection  of  taxes 
assessed  upon  shares  of  the  capital  stock  in  The  First  National 
Bank  of  Springfield.  A  decree  jO?'o /orma  was  entered,  over- 
ruling a  demurrer  to  the  bill.  The  defendant,  abiding  by  his 
demurrer,  brings  the  case  to  this  court  by  appeal. 

The  question  presented  is  the  same  as  that  decided  in 
Fii^st  National  Bank  of  Mendota  v.  Smith,  65  111.  44,  and  is 
disposed  of  by  the  decision  in  that  case. 

The  decree  of  the  circuit  court   must  be  reversed  and  the 

bill  dismissed. 

Decree  reversed. 


The  Toledo,  Wabash  and  Western  Railway  Co. 

V. 

Charles  H.  Maine. 

1.  Negligence — carelessness  in  unloading  car,  resulting  in  personal 
injury.  Where  the  plaintiff,  while  lawfully  passing  along  the  passenger 
platform  of  a  railway  company,  to  the  depot  building,  to  ascertain  the 
time  of  departure  of  a  certain  train,  was  struck  and  injured  by  a  piece  of 
timber,  thrown  from  a  box  car  standing  on  the  track,  which  car  the 
employees  of  the  company  were,  at  the  time,  unloading,  he  having  no- 
previous  warning  of  danger :  Held,  in  an  action  on  the  case,  that  the  rail- 
way company  M^as  liable  to  the  plaintiff  for  the  injury. 

3.  Instructions — repeating.  Where  a  refused  instruction  is  essen- 
tially embraced  in  others  which  are  given,  there  will  be  no  error  in  ita 
refusal. 
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Appeal  fi-om  the  Circuit  Court  of  Morgan  county  ;  the 
Hon.  Charles  D.  Hodgrs,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Charles  H. 
Maine,  against  the  Toledo,  Wabash  and  Western  Railway 
Company,  for  a  personal  injury  received  by  him  through  the 
carelessness  of  the  servants  of  the  companv,  in  unloading  one 
of  its  cars.  The  court  instructed  the  jnry,  on  behalf  of  the 
plaintiff,  as  follows: 

"That  if  the  jury  believe,  from  the  evidence,  that  at  the 
time  of  the  alleged  injury  to  the  plaintiff,  said  plaintiff  was 
legally  and  rightfully  upon  the  passenger  platform  of  the 
defendant  at  Chapin,  for  the  purpose  of  ascertaining  the  time 
of  departure  of  a  train,  and  while  passing  along  on  said  plat- 
form, the  agents  or  servants  of  the  defendant,  without  any 
notice  or  warning  to  passengers,  threw  out  of  a  box  car,  on 
the  said  passenger  platform,  a  large  aud  heavy  stick  of  tim- 
ber on  his  forehead,  and  thereby  knocked  said  plaintiff  down, 
and  seriously  injured  him;  and  if  they  further  find,  from  the 
testimonv,  that  said  plaintiff,  at  that  time,  was  using  ordinary 
care,  and  did  not  cause  the  infliction  of  said  alleged  injury 
by  his  negligence,  and  that  the  agents  of  the  defendant  did  not 
use  reasonable  care  in  discharging  sai.d  timber,  then  the 
defendant  is  liable  in  this  case  for  whatever  injury  resulted 
to  the  plaintiff  from  said  alleged  injury,  not  to  exceed  the 
sura  claimed  in  the  declaration  in  the  case." 

''That  if  they  believe,  from  the  testimony  in  the  case,  that 
the  plaintiff,  at  the  time  of  the  alleged  infliction  of  the  injury 
sued  for  in  this  case,  was  carefully  walking  on  the  passenger 
platform  of  defendant,  prepared  by  it  at  Chapin  for  the  use 
of  passengers,  and  that  so  walking,  the  plaintiff  was  using 
ordinarv  care,  and  by  his  carelessness  or  want  of  care  did  not 
contribute  to  the  infliction  of  said  alleged  injury,  and  if  they 
further  find,  from  the  evidence  in  the  case,  that  the  agents  of 
defendant  were  guilty  of  gross  carelessness  in  unloading  tim- 
ber from   a  box  car,   and   thereby  carelessly  and  negligently 
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struck  the  plaintiff  with  said  timber,  then  the  defendant  is 
legally  liable  in  this  case,  and  the  plaintiff  is  entitled  to  a 
verdict.  And  if  the  jury  find  for  the  plaintiff,  they  will  take 
into  consideration  the  nature  and  extent  of  the  wound,  the 
pain  and  suffering,  if  any,  the  loss  of  time  and  costs  incurred 
in  treating  said  wound,  if  any  has  been  proven  in  the  case, 
and  from  all  the  facts  and  circumstances  in  evidence  in  the 
case,  give  to  the  plaintiff  such  damages  as  will  compensate 
said  plaintiff,  in  the  opinion  of  the  jury,  for  such  injury,  not 
to  exceed  the  amount  claimed  in  the  declaration." 

The  jury  found  a  verdict  for  the  plaintiff,  and  assessed  his 
damages  at  $235.  The  court  refused  amotion  for  a  new  trial 
and  rendered  judgment,  from  which  the  defendant  appealed 
to  this  court. 

Mr.  Wm.  H.  Barnes,  and  Mr.  George  W.  Smith,  for  the 
appellant. 

Messrs.  Morrison  &  Whitlock,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  to  recover  damages  for  an 
injury  received  by  the  plaintiff  below,  while  passing  along  on 
the  passenger  platform  at  Chapin  station  on  the  defendant's 
road,  towards  the  depot  building,  for  the  purpose  of  ascertain- 
ing the  time  of  departure  of  a  certain  train. 

While  so  passing  along,  plaintiff  was  struck  and  injured 
by  a  piece  of  timber  thrown  from  a  box  car  standing  on  the 
track  beside  the  platform,  which  car  the  employees  of  the 
company  were  at  the  time  unloading. 

Appellant,  the  defendant  below,  against  whom  judgment 
was  recovered,  assigns  for  error  the  giving  of  two  of  the 
plaintiff^s  instructions,  and  the  refusal  of  one  asked  by 
defenda/^^-;  and  that  the  verdict  is  not  sustained  by  the  evi- 
dence. 


1873.]  Hawoeth  v.  Tea  vis  et  al.  301 

Syllabus. 

We  have  examined  the  evidence,  and  are  satisfied  that  it 
sustains  the  verdict. 

We  perceive  no  substantial  error  in  the  instructions  given 
for  plaintiff.  The  refused  one  asked  by  defendant  was  essen- 
tially embraced   in   others  which  were  given  for  him. 

The  law  governing  the  case  was  given  to  the  jury  with  sub- 
stantial correctness. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed^ 

Judgment  affirmed. 


James  W.  Haworth 

V. 

James  Travis  et  al. 

1.  Bankkuptcy — egfect  of,  on  judgment  lien.  The  lien  of  a  judgment  i» 
not  affected  by  the  bankrupt  act  of  1867,  and  unless  discharged  by  the 
assignee,  may  be  enforced  after  the  discharge  of  the  judgment  debtor  in 
bankruptcy. 

2.  Judgment  lien — on  homestead.  The  lien  of  a  judgment  does  not 
attach  to  the  homestead  of  the  debtor  where  the  same  is  not  worth  more 
than  $1000,  unless  he  shall  abandon  the  same,  and  the  debtor  may  sell  and 
convejr  the  same  free  from  such  lien;  but  where  the  ground  occupied  as 
a  homestead,  with  the  improvements,  exceeds  in  value  $1000,  a  judgment 
against  such  debtor  becomes  a  lien  on  the  residue  over  and  above  the  $1000 
in  value. 

3.  Where  mortgaged  property  was  set  ott"  to  a  bankrupt  by  the  as- 
signee, as  a  homestead,  subject  to  the  incumbrance  thereon,  and  the 
debtor  afterwards  redeemed  from  the  mortgage,  it  was  held,  that  the  prop- 
erty in  excess  of  the  value  of  $1000  became  liable  to  sale  on  execution 
under  a  judgment  rendered  against  him  subsequent  to  the  execution  of 
the  mortgage,  and  prior  to  his  discharge  in  bankruptcy. 

4.  HoMEBTEAD — tnoreose  in  value.  Improvements  placed  upon  prop- 
erty occupied  as  a  homestead,  and  thus  increasing  its  value,  or  the  rise  in 


302  .  Ha  WORTH  v.  Travis  et  al.  [Jan.  T. 

Opinion  of  the  Court. 

-value  of  the  same,  after  the  attaching  of  a  lien  by  judgment,  or  after  an 
allotment  is  made,  will  not  prevent  a  new  appraisement  and  allotment  so 
as  to  reach  the  excess  in  value  of  the  same  over 


Appeal  from  the  Circuit  Court  of  Macon  county;  the 
Hon.  Arthur  J.  Gallagher,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  James  W.  Haworth,  against 
James  Travis,  William  Pitts  and  Isaac  Wilson,  to  enjoin  the 
sale  under  execution  of  certain  premises  of  the  complainant, 
by  Travis,  sheriff,  issued  upon  a  judgment  in  favor  of  Pitts 
and  Wilson,  against  the  complainant,  on  the  ground  that  the 
property  was  exempt  as  a  homestead.  The  facts  of  the  case 
are  stated  in  the  opinion  of  the  court. 

Messrs.  Nelson  &  Eoby,  for  the  appellant. 

Messrs.  Crea  &  Ewing,  for  the  appellees. 

Mr,  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears  that,  on  the  19th  day  of  April,  1866,  Pitts  and 
Wilson  recovered  a  judgment  in  the  circuit  court  of  Macon 
county,  against  appellant ;  that  he  was  then  the  owner  and 
in  the  actual  possession  of  two  lots  in  the  city  of  Decatur, 
which  he  then,  and  ever  since  has,  occupied  as  a  homestead, 
being,  during  that  time,  the  head  of  a  family  and  residing 
with  the  same  ;  that  he  executed  two  mortgages  on  the  prem- 
ises, either  before  or  subsequent  to  the  recovery  of  the  judg- 
ment, but  which,  does  not  clearly  appear,  to  secure  $1000; 
that,  in  December,  1868,  appellant  filed  his  petition  in  the 
United  States  District  Court  to  be  declared  a  bankrupt  and 
to  be  discharged  from  his  debts,  which  was  done  by  decree  of 
that  court  in  August,  1869;  that  the  assignee  in  bankruptcy 
set  apart  to  him  the  two  lots,  subject  to  the  mortgages,  as 
exempt  from  his  debts  under  the  act  of  Congress.  Subse- 
quently, the  mortgages  were  foreclosed  and  the  lots  sold ; 
that  appellant  redeemed  from  the  sale  after  having  received 
bis  discharge  in    bankruptcy.       After  he  had  so  redeemed, 
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he  again  mortgaged  the  lots  to  one  Jack  for  about  the  sum 
of  $500;  that,  afterwards,  on  the  10th  day  of  August,  1870, 
Pitts  and  Wilson  sued  out  an  alias  execution  on  their  judg- 
ment, placed  it  in  the  hands  of  the  sheriif,  who  thereupon 
summoned  a  jury  under  the  statute,  who  appraised  the  lots 
at  $2000,  and  finding  the  property  susceptible  of  division, 
set  apart  to  appellant  a  portion  thereof  worth  $1000,  as  his 
homestead,  and  the  sheriff  thereupon  levied  the  execution  on 
the  remainder  of  the  lots  and  advertised  it  for  sale.  Appel- 
lant thereupon  filed  a  bill  for  an  injunction  to  restrain  the 
sale  of  the  property.  A  temporary  injunction  was  granted, 
but,  on  a  hearing  on  bill  and  answer,  the  court  below  dis- 
solved the  injunction  and  dismissed  the  bill.  Thereupon 
complainant  appealed,  and  brings  the  record  to  this  court, 
and  assigns  for  error  the  dismissal  of  the  bill. 

The  whole  controversy  in  this  case  turns  upon  the  ques- 
tion whether  the  judgment  became  a  lien  on  these  lots,  or 
if  not,  upon  the  surplus  over  and  above  the  value  of  the 
homestead.  The  bankrupt  act  fully  recognizes  the  lien  of  a 
judgment.  The  14th  section  of  the  act  (Sess.  Laws  1867,  p. 
160,  declares  "that  the  assignee  shall  have  authority,  under 
the  order  and  direction  of  the  court,  to  redeem  or  discharge 
any  mortgage  or  conditional  contract,  or  pledge  or  deposits, 
or  lien  upon  any  property,  real  or  personal,  whenever  pay- 
able, and  to  tender  due  performance  of  the  condition  thereof, 
or  to  sell  the  same  subject  to  such  mortgage,  lien  or  other  in- 
cumbrances." This  language  is  sufficient  to  embrace  the  lien 
of  a  judgment,  and  we  must  hold  that  such  a  lieu  is  unaffected 
by  the  bankrupt  act. 

Such  being  the  case,  we  come  to  the  consideration  of  the 
effect  of  what  is  known  as  our  '"homestead  law."  It  exempts 
a  lot  of  ground  and  the  buildings  thereon,  in  value  not  ex- 
ceeding $1000,  where  the  same  is  owned  and  occupied  by 
a  debtor  who  is  the  head  of  a  family  and  resides  with  the 
same,  from  levy  and  forced  sale  under  any  process  or  or- 
der from  any  court  of  law  or  equity,  for  debts    contracted 
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after  the  4th  of  July,  1851.  It  has  been  held  by  this  court 
that,  where  the  lot  of  ground,  with  its  improvements,  is  not 
worth  more  than  $1000,  the  lien  of  a  judgment  does  not 
attach  to  the  property  unless  it  shall  be  abandoned  as  a  home- 
stead. And  it  has  also  been  held  that  the  debtor  may  sell 
and  convey  the  same  free  from  such  lien.  Green  v.  Marks, 
25  111.  221 ;  Bliss  v.  Clark,  39  111.  590.  But  the  court  has 
not  decided  that  the  judgment  creates  no  lien  on  the  residue 
over  and  above  the  $1000  in  value. 

In  the  case  of  Smith  v.  Miller,  31  111.  158,  it  was  held  that, 
whilst  the  mortgage  did  not  affect  the  homestead  right,  yet, 
if  the  premises  were  worth  more  than  $1000,  it  is  binding, 
and  upon  a  foreclosure  the  excess  may  be  reached  by  a  divi- 
sion ;  or,  if  that  can  not  be  made,  then  by  a  sale  in  the  mode 
prescribed  by  the  statute  ;  and  the  lien  of  the  judgment  op- 
erates precisely  as  that  of  a  mortgage  where  the  right  is  not 
released.  It  will  be  observed  that  the  law  only  exempts  the 
lot  of  ground  and  the  buildings  thereon  to  the  value  of  $1000. 
The  language  employed  can  not  be  extended  to  the  whole 
tract,  where  it  exceeds  that  value.  It  is  only  so  much  of  the 
lot  as  is  worth  the  sum  that  is  exempted,  and  not  the  entire 
lot  upon  which  the  debtor  resides.  And  the  statute  prescribes 
the  manner  in  which  the  officer  shall  proceed  to  subject  the 
excess  over  the  amount  exempted,  to  sale.  When  the  entire 
statute  is  considered,  we  can  give  it  no  other  construction 
than  it  was  intended  to  exempt  the  lot  to  the  value  of  $1000, 
and  to  leave  the  remainder  subject  to  lien  and  sale  as  any 
other  real  estate.  This  judgment,  then,  became  a  lien  on 
these  lots  for  all  over  the  amount  exempted,  and  that  por- 
tion became  subject  to  sale  in  the  mode  prescribed  by  the 
statute. 

There  seems  to  be  some  difference  as  to  whether  the  judg- 
ment or  the  first  mortgages  were  prior  in  date.  We  can  not 
see  that  this  can,  in  anywise,  affect  the  question.  Appellant 
voluntarily  discharged  them  and  removed  the  incumbrance 
of  the  mortgages.     If  the  judgment  was  prior  in  date,  then 
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these  mortgages  would  have  been  no  obstruction  to  the  sale 
of  the  excess  beyond  the  homestead  exemption.  On  the  other 
hand,  if  the  mortgages  had  precedence,  when  they  were  sat- 
isfied all  obstructions  were  removed  to  a  sale  of  the  surplus. 
The  judgment,  if  junior,  became  a  lien  on  the  surplus,  sub- 
ject only  to  the  mortgages,  and  when  they  were  removed,  a 
sale  could  be  made  free  from  incumbrance. 

The  allotment  of  this  property  to  appellant  by  the  assignee^ 
in  nowise  impaired  the  lien  of  the  judgment.  It  was  set 
apart  to  him,  and  he  took  it  subject  to  all  liens  and  incum- 
brances, and  when  he  removed  them,  and  no.t  till  then,  could 
he  claim  more  than  $1000  worth  of  the  property  free  from 
these  liens.  It  would  be  unjust  to  permit  a  debtor,  because 
he  occupied  property  of  the  value  of  many  thousand  dollars, 
and  it  was  Incumbered  to  its  full  value,  to  claim  it  as  exempt 
from  sale  under  judgments  against  him  simply  because  he 
occupied  the  property  and  discharged  such  incumbrances. 
He  had  no  exemption  of  the  nioney  he  used  in  paying  the 
mortgages,  and  why  should  the  premises  thus  released  be  ex- 
empt beyond  the  homestead  ?  Nor  would  improvements 
placed  upon  the  property,  increasing  it  in  value,  be  exempt 
beyond  the  $1000  homestead  ;  nor  would  the  rise  in  value  of 
the  property,  after  the  lien  attached,  or  after  an.  allotment 
had  been  made,  exempt  more  than  $1000  in  value,  or  prevent 
a  new  appraisement  and  allotment.  Stubblejieldv.  Graves,  50 
111.  103.  The  statute  is  not  designed  to  exempt  more  than 
$1000  in  value  of  the  homestead.  To  hold  otherwise,  would 
be  a  palpable  violation  of  the  plain  meaning  of  the  statute. 

We  perceive  no  ground  for  reversing  the  decree  of  the 
court  below,  and  it  must  be  affirmed. 

Decree  ajij-med. 
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DAifiEL  Martz  et  al. 

V. 

Hattle  Williams  et  al. 

1.  BouND.VRY,  DISPUTED  OR  LOST — no  power  to  establish  new  comers  and 
lines.  Tlie  act  of  March  25,  1869,  entitled  "An  act  to  provide  for  the  per- 
manent survey  of  lands,"  confers  no  power  on  the  commissioners  ap- 
pointed under  its  provisions  to  establish  new  corners  or  run  new  boundary- 
lines,  but  simply  to  re-establish  those  once  established  by  the  United 
States,  and  by  which  they  sold  the  same  to  the  several  purchasers. 

2.  The  duty  of  such  commissioners,  when  appointed,  is  to  re-establish 
lost  corners  and  boundaries;  to  make  them  in  the  same  places  and  at  the 
same  distances  as  they  had  been  originally  established  b}'  the  government 
surveyors.  In  so  doing,  the  returns  and  original  field  notes  returned  by 
the  government  surveyors  should  be  their  main  guide,  and  they  should 
also  be  guided  by  corners  in  the  same  township,  recognized  as  the  original 
government  corners.  Such  corners  must  control  both  courses  and  dis- 
tances. 

3.  In  re-establishing  lost  corners  and  boundary  lines,  under  the  statute, 
the  commissioners  can  not  disregard  recognized  government  corners  yet 
standing  in  the  same  township,  and  as  section  lines  are  frequently  deflected, 
the  true  corners  must  be  tested  by  east  and  west  distances  from  them  as 
well  as  by  north  and  south  distances,  as  given  in  the  original  field  notes. 

4.  Same — dividing  overplus  of  distance.  Where  the  distance  between 
recognized  government  corners  as  originally  established  overruns  that 
given  in  the  field  notes  of  the  government  survey,  it  should  be  divided 
pro  rata  between  the  intervening  sections,  and  any  deficiency  should  be 
apportioned  in  the  same  manner. 

Appeal  from  the  Circuit  Court  of  Mason  county;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

This  was  a  proceeding  instituted  by  Hattie  Williams,  Rich- 
ard R.  Simmons,  Jacob  Nease,  John  Barndollar,  Charles  Bas- 
tian,  Jacob  Dreshler,  William  Kessler,  Mark  A.  Kessler, 
James  Kessler,  Alfred  Biggs,  George  Biggs,  Eunice  E.  Stout, 
James  G.  Samms,  and  Nicholas  Steiging,  against  Daniel  Martz, 
Amos  Heator,  John  Landwher,  Harman  Kellersman,  William 
Trout  and  John  Hurst,  to  establish  permanently  certain  lines 
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and  corners  of  the  lands  of  the  petitioners  under  the  statute 
of  1869,  relating  to  lost  and  disputed  boundaries.  The  facts 
of  the  case  bearing  upon  the  decision  are  stated  in  the  opinion 
of  the  court. 

Messrs.  Dearborn  &  Campbell,  for  the  appellants. 

Messrs.  Fullerton  &  Rogers,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

At  the  August  term  1871,  of  the  Mason  circuit  court,  appel- 
lees filed  their  petition  against  appellants  and  others,  under  the 
second  section  of  an  act  entitled  "  An  act  to  provide  for  the 
permanent  survey  of  lands,"  approved  March  25,  1869,  alleg- 
ing in  their  petition  that  the  corners  and  boundaries  to  cer- 
tain lands  in  township  twenty-one  (21)  north,  of  range  seven 
(7)  west,  in  Mason  county,  had  been  lost,  destroyed,  and  were 
in  dispute,  and  praying  that  the  same  may  be  permanently 
established.  Due  notice  of  filing  the  petition  was  served  on 
the  appellants.  On  the  hearing,  the  court  appointed  John  R. 
Faulkner,  Francis  P.  Powell  and  Hobert  Hamilton  commis- 
sioners to  establish  permanently  the  corners  and  boundaries 
of  the  described  lands.  Hamilton  declining  to  serve,  the 
court,  at  the  next  October  term,  appointed  James  Boggsin  his 
place. 

On  the  24th  of  November,  1871,  the  commissioners,  Faulk- 
ner, Powell  and  Boggs,  filed  their  report,  with  a  plat  of  their 
survey.  To  this  report  and  plat  appellants  then  and  there 
filed  their  objections,  which  the  court  disallowed,  and  there- 
upon, at  the  November  term,  1872,  entered  a  decree  that  the 
report  be  approved,  and  that  the  lines  surveyed  and  the  cor- 
ners established  thereby  be  taken  and  held  as  the  true  lines 
and  corners,  according  to  the  report. 

From  this  decree  appellants  bring  the  record  to  this  court, 
and  assign  various  errors. 
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AVe  have  carefully  examined  the  testimony  in  the  record^ 
and  the  report  and  plat  of  survey^  and  from  them  we  are  sat- 
isfied that  all  the  errors  can  be  disposed  of  by  considering^ 
one  question,  and  that  is,  have  the  survey  in  question,  as  made 
bv  the  commissioners,  and  the  report  and  plat  returned  by 
them,  been  made  in  compliance  with  the  law  under  which  the 
proceedings  were  had. 

Section  2  of  the  act  of  1869,  under  which  these  proceed- 
ings were  had,  provides  the  manner  by  which  to  re-establish 
corners  and  boundaries  lost,  destroyed  or  in  dispute.  It  no- 
where confers  power  on  the  commissioners  to  establish  new 
corners  or  run  new  boundary  lines,  but  simply  to  re-establish 
those  once  established  by  the  United  States,  the  original  pro- 
prietors, and  by  which  corners  and  boundary  lines  they  sold 
and  conveyed  the  same  to  the  several  purchasers.  The  duty 
of  these  commissioners,  then,  was  to  re-establish  lost  corners 
and  boundaries;  to  make  them  in  the  same  places  and  at  the 
same  distances  as  they  had  been  originally  established  by  the 
government  surveyors.  From  the  evidence  in  the  record,  and 
from  the  report  and  plat  returned  by  the  commissioners,  we- 
are  satisfied  they  have  misapprehended  the  statute,  and  not 
been  governed  by  its  plain  spirit  and  intent.  They  do  not 
seem  to  have  paid  much  attention  to  the  returns  and  original 
field  notes  returned  by  the  government  surveyors,  which,  we 
think,  should  have  been  their  main  guide  in  seeking  to  re- 
establish a  corner  or  boundary  line. 

It  is  admitted  by  all  the  surveyors  who  testified  in  the 
cause,  that  the  following  corners  had  been  recognized  by  them 
as  original  government  corners,  namely:  corner  between  sec- 
tions two  and  three,  between  three  and  four,  and  between  four 
and  five,  on  the  north  line  of  the  township:  also  between  six 
and  seven  on  the  west  line  of  the  same,  and  the  corners  be 
tween  sections  two  and  three,  ten  and  eleven,  between  seven- 
teen, eighteen,  nineteen  and  twenty,  and  between  eighteen  and 
nineteen,  also  on  the  west  side  of  the  township.  And  it  was- 
further  proved,  that  the  corners  of  sections  thirty-one  and 
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thirty-two,  and  thirty-two  and  thirty-three,  and  between 
thirty-three  and  thirty-four,  on  the  south  line  of  the  township, 
were  known  and  recognized  as  the  true  government  corners. 
It  was  further  admitted  by  all  the  surveyors,  and  it  has  been 
so  held  by  this  court,  that,  when  original  corners  can  be  found, 
they  must  control  both  courses  and  distances.  Colvin  et  al.  v. 
Fell,  40  111.  418. 

The  duty  of  these  commissioners  being  simply  to  re-estab- 
lish corners  and  boundary  lines,  it  was  imperative  upon  them 
to  be  guided  by  these  original  corners  as  made  by  the  gov- 
ernment surveyors  and  by  the  field  notes  returned  by  them. 
They  do  not  appear  to  have  been  so  guided.  The  testimony 
of  all  the  commissioners,  especially  that  of  Powell,  conclu- 
sivelv  shows  that,  they  were  not  so  governed,  for,  whilst  they 
recognized  the  government  corners  yet  standing  in  the  town- 
ship, they  seem  wholly  to  have  disregarded  the  east  and  west 
distances.  In  re-establishing  the  interior  corners,  it  appears 
thev  ran  straight  lines  from  township  line  to  township  line, 
depending  entirely  upon  the  course,  the  way  least  reliable  for 
re-establishing  corners  or  boundary  lines. 

Every  practical  surveyor  knows  that  the  lines  through  the 
townships  are,  in  many  cases,  deflected  lines,  made  so  by  the 
government  surveyors.  Experience  does  conclusively  show 
that,  in  retracing  the  original  government  lines  from  south 
to  north,  or  the  contrary,  there  is,  at  almost  every  section 
corner,  not  only  on  section  lines,  but  also  on  township  lines, 
base  lines  and  meridian  lines,  a  deflection  more  or  less  to 
the  east  or  to  the  west,  and  this  can  only  be  ascertained  bv 
reference  to  the  original  field  notes,  and  by  the  proper  meas- 
urement of  the  east  and  west  distances,  as  reported  in  those 
notes. 

As  an  illustration  of  the  manner  in  which  a  lost  corner 
should  be  re-established,  we  will  take  in  this  case  the  corners 
between  sections  three  and  four,  nine  and  ten.  In  re-estab- 
lishing this  corner,  it  appears  these  commissioners  started  at 
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a  government  corner  between  sections  thirty-three  and  thirty- 
four  on  the  southern  boundary  of  the  .township,  and  ran  a 
straight  line  north  to  the  corner  between  sections  three  and 
four  on  the  northern  boundary  of  the  township.  In  this  di- 
rect or  straight  line,  as  ran  by  them,  they  established,  at  a 
distance  of  four  hundred  cliains,  or  five  miles,  from  their  start- 
ing point,  the  corner  between  sections  three  and  four,  nine 
and  ten,  for  both  Powell  and  Faulkner  testify  they  paid  no 
regard  to  east  and  west  distances.  By  this,  it  is  made  to  ap- 
pear that  the  corner  bvthem  thus  established  is  nearly  twentv 
rods  further  west  of  the  spot  where  it  Avas  claimed  to  have 
been  by  the  adjoining  land  owners  from  the  time  of  the  orig- 
inal government  survey  down  to  the  time  of  this  survey. 

The  commissioners  having  thus  established  this  corner 
according  to  distance  from  south  to  north,  their  further  duty 
would  have  been  to  establish  the  same  from  east  to  west,  and 
to  do  this  they  should  have  ran  an  east  and  west  line  from  the 
corner  of  sections  two  and  three,  ten  and  eleven,  to  the  cor- 
ner between  sections  six  and  seven  on  the  west  line  of  the 
township.  The  distance  between  these  corners  is,  as  reported 
by  the  government  field  notes,  three  hundred  and  twenty-one 
(321)  chains  four  (4)  links.  Had  the  commissioners  found 
that  their  measurement  corresponded  with  the  measurement 
of  the  government  surveyors,  they  should  have  established 
the  corners  according  to  the  distances  as  given  in  the  original 
field  notes.  Had  there  been  an  overplus,  they  sliould  have 
divided  the  same  pro  rata  between  sections  six  and  seven,  five 
and  eight,  four  and  nine,  and  three  and  ten,  but  the  testimonv 
of  Boggs  and  Dicks  shows  that  the  line  for  said  distance  fell 
short  by  sixteen  links,  which  they  claim  should  be  divided 
jjro  rata  between  those  sections,  and  which  we  think  would  be. 
the  proper  way  by  which  to  establish  the  corners  from  east  to 
west,  being  according  to  the  distance  as  given  by  the  govern- 
ment field  notes.  These  field  notes  show  that  the  corner  of 
sections  three  and  four,  nine  and  ten,  is  eighty  (80)  chains  and 
thirty  (30)  links  west  of  the  government  corner  yet  standing, 
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and  recognized  by  all  parties  as  such,  between  sections  two  and 
three,  ten   and  eleven. 

The  testimony  of  Boggs  and  Dicks  shows  tliat  the  line  be- 
tween sections  three  and  ten  falls  short  by  Ma  pro  rata  loss  of 
four  links.  Tiie  true  distance,  then,  for  that  corner  between 
three  and  four,  nine  and  ten,  would  be  eighty  (80)  chains  and 
twenty-six  (2G)  links  west  of  the  corner  between  two  and  three 
and  ten  and  eleven,  and  if  the  measurement  from  south  to 
north  corresponds  with  the  government  survey,  it  would  be 
five  miles  north  of  the  corner  between  sections  thirty- three 
and  thirty-four  on  the  southern  boundary  of  the  township. 
By  pursuing  the  course  they  did,  the  commissioners  would 
deprive  some  of  the  appellants  of  property  which  they  have 
occupied  more  than  twenty  years,  purchased  by  them  accord- 
ing to  the  survey  made  by  the  government  many  years  before 
Powell,  the  principal  witness  for  appellees,  was  born,  and  who 
seems  to  have  disregarded  tlie  field  notes,  which  should  have 
been  his  guide. 

We  are  satisfied  the  survey  in  question  is  not  in  accordance 
with  tlie  spirit  and  purpose  of  the  act  of  1869;  was  not  made 
on  correct  principles,  and  to  sanction  it  would  do  great  in- 
justice. These  commissioners  were  authorized  to  re-establish 
old  lines  and  corners,  not  to  make  new  ones.  In  doing  the 
latter  they  have  exceeded  their  authority,  and  their  report 
should  not  have  been  approved. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  consistent  with  this  opinion. 

Decree  reversed. 
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The  Illinois  Centkal  Railroad   Company 

V. 

Eugene  C.  Johnson. 

1  Railroad — rules  as  to  carrying  passengers  on  freigM  trains.  A  rail- 
road company  has  the  clear  right  to  make  a  rule  that  no  one  shall  be  car- 
ried  as  a  passen.2:er  on  its  freight  trains.  But  when  it  is  in  the  habit  of 
carrying  passengers  on  such  a  train,  and  had  its  regular  hour  for  de- 
parture posted  in  its  office  at  the  station,  it  will  not  be  justified  in  refus- 
iug  to  carry  a  passenger  from  such  station,  or  in  putting  him  ofl'  such 
train. 

2.  Same — duty  to  furnish  facilities  for  procuring  tickets  when  they  are 
required  to  he  purchased.  Where  a  railroad  company  adopts  a  rule  pro- 
hibiting passengers  from  being  carried  on  its  trains,  or  on  its  freight 
trains,  without  the  purchase  of  tickets,  it  must  furnish  convenient  facili- 
ties to  the  public  by  keeping  open  the  ticket  office  a  reasonable  time  in 
advance  of  the  hour  fixed  by  its  time-table  for  the  departure  of  the  train. 
Should  it  fail  to  do  so,  a  person  desiring  to  take  passage  will  have  the 
right  to  enter  the  car  and  be  carried  to  his  place  of  destination,  on  pay- 
ment of  the  regular  fare  to  the  conductor. 

3.  Where  a  person,  desiring  to  take  passage  upon  a  freight  train  which 
carried  passengers,  applied  several  times  to  procure  a  ticket,  but  could  not 
get  one  for  the  reason  that  the  office  was  closed,  and  he  then  got  upon  the 
train  and  tendered  the  conductor  the  regular  fare,  explaining  to  him  his 
inability  to  procure  a  ticket,  but  the  conductor  stopped  the  train  and  put 
him  ofi",  not  at  any  station  or  regular  place  for  passengers  to  get  off:  Held, 
that  the  company  was  liable  to  such  passenger  in  an  action  on  the  case 
for  damages. 

4.  Excessive  damages — refusing  to  carry  passengers.  Where  a  passen- 
ger was  put  off  the  cars  of  a  railroad  company  by  the  conductor,  for  the 
reason  that  he  had  not  procured  a  ticket  at  the  station  before  getting 
aboard,  and  it  appeared  that  the  office  at  the  station  was  closed,  so  that 
no  ticket  could  be  had ;  that  the  passenger  so  informed  the  conductor,  and 
offered  to  pay  the  regular  fare;  that  the  place  where  the  passenger  was 
put  off  was  not  at  any  station  or  usual  place  for  putting  passengers  off 
the  train,  and  that  this  was  done  in  the  night  time,  wherebj^  the  passenger 
was  compelled  to  wa,lk  back :  Held,  that  $200  damages  were  not  excessive. 

Appeal   from    the  Circuit  Court  of   Macon    county;    the 
Hon.  A.  J,  Gallagher^  Judge,  presiding. 
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This  was  an  action  on  the  case^  by  Eugene  C.  Johnson, 
ugainst  the  Illinois  Central  Railroad  Company,  to  recover 
-damages  for  a  refusal  to  carry  him  as  a  passenger,  and  for 
putting  him  off  the  train  of  the  company  at  a  place  which 
was  not  a  station  or  usual  place  for  taking  on  and  discharg- 
ing passengers.  The  facts  of  the  case  are  stated  in  the  opinion 
of  the  court. 

Messrs.  Nelson  &  Roby,  for  the  appellant. 
Messrs.  A.  M.  &  A.  H.  Ayeks,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  errors  assigned,  upon  which  appellant  seems  to  rely 
for  a  reversal  of  the  judgment  in  this  case,  are,  first,  the 
<;ourt  erred  in  giving  instructions  in  behalf  of  appellee,  and 
second,  the  damages  found  are  excessive. 

The  action  was  brought  to  recover  damages  alleged  to  have 
been  occasioned  by  being  put  off  a  freight  train  on  appellant's 
road.  Appellee  was  desirous  of  being  carried  from  Cham- 
paign to  Rantoul.  The  train  on  which  he  attempted  to  ob- 
tain passage,  was  advertised  to  leave  the  former  place  at  four 
o'clock  and  fifty  minutes  in  the  morning,  and  was  made  up 
at  that  station.  Appellee,  in  company  with  Mr.  Cunningham, 
applied  two  or  three  times  at  the  company's  office  for  tickets, 
but  could  get  no  answer,  and  consequently  could  get  no 
tickets.  At  the  hour  for  the  train  to  depart  the  parties 
entered  the  caboose  and  took  seats.  Soon  after  the  train 
moved  out  from  the  station,  the  conductor  came  in  and  de- 
manded the  tickets  of  the  passengers.  He  was  told  by  appel- 
lee and  Cunningham,  they  were  unable  to  procure  tickets,  for 
the  reason  the  office  was  closed;  that  they  wanted  to  go  to 
Rantoul,  their  business  being  urgent,  and  tendered  the  money 
for  the  usual  fares.  The  conductor  refused  to  receive  the  fare 
in  money,  but  stopped  the  train  and  put  appellee  and  Cun- 
ningham off  some  distance  from  the  station,  and  they  walked 
back. 
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The  objections  taken  to  the  instructions  given  for  appellee, 
are  all  answered  by  the  reasoning  in  the  case  of  the  Chicago 
and  Alton  Railroad  Co.  v.  Flagg,  43  111.  364,  and  it  is  not  neces- 
sary to  discuss  them  in  detail. 

It  is  insisted  that  appellant  was  not  accustomed  to  carry 
passengers  on  the  train  on  which  appellee  sought  passage,  and 
the  principles  of  law  announced  in  the  instructions  can  have 
no  application  to  the  case.  This  objection  is  not  founded  in 
fact.  The  evidence  does  show  that  the  company  was  in  the 
habit  of  carrying  passengers  on  this  train.  It  was  made  up 
at  Champaign  station,  and  had  its  regular  hours  for  departure, 
which  were  noted  on  the  time-card  posted  in  the  office.  The 
very  fact  that  the  conductor  called  for  tickets  and  was  willing 
that  appellee  should  be  carried  if  he  had  one,  is  very  satis- 
factory evidence  of  the  custom  of  the  company  to  carry  pas- 
sengers. The  company  has  the  clear  right  to  make  a  rule 
that  no  one  shall  be  carried  as  a  passenger  on  their  freight 
trains,  but  it  is  not  claimed  it  had  adopted  any  such  regula- 
tions in  regard  to  the  train  in  question.  The  conductor  did 
not  object  to  carrying  appellee  on  the  ground  that  he  was  not 
allowed  to  carry  passengers  at  all,  but  simply  because  he  had 
no  ticket. 

In  Flagg's  case,  supra,  it  was  held,  that  where  the  company 
requires  tickets  to  be  purchased  at  the  station,  it  must  furnish 
convenient  facilities  to  the  public  by  keeping  open  the  office 
a  reasonable  time  in  advance  of  the  hour  fixed  by  the  time- 
table for  the  departure  of  the  train.  Should  it  fail  to  do  so, 
a  person  desiring  to  take  passage  would  have  the  right  to  enter 
the  car  and  be  carried  to  his  place  of  destination,  on  payment 
of  the  regular  fare  to  the  conductor.  In  this  case  the  com- 
pany did  not  keep  its  office  open.  Appellee  was  unable  to 
procure  a  ticket.  He  had  the  clear  right  to  enter  the  train, 
and  on  the  payment  or  tender  to  the  conductor  of  the  reg:ular 
fare,  it  was  his  privilege  to  be  received  as  a  passenger.  The 
instructions   given  state  the  law  substantially  as  it  has  been 
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announced  by  this  court  in  its  former  decisions,  were  appli- 
cable to  til e  facts  in  the  case,  and  were  therefore  proper.  Illi- 
nois Central  R.  R.  Co.  v.  Sutton,  53  111.  399. 

Appellee  was  put  off  the  train  at  a  point  other  than  a  sta- 
tion. It  was  not  far  distant,  it  is  true,  but  still  it  was  not  at 
a  station  or  any  usual  place  for  putting  passengers  off  freight 
trains. .  That  appellee  was  entitled  to  recover  something,  we 
do  not  entertain  the  slightest  doubt.  The  jury  found  a  ver- 
dict for  $250.  A  remittitur  of  $50  was  entered,  and  the  court 
rendered  judgment  for  $200.  This  amount  is  claimed  to  be 
excessive.  We  do  not  think  so.  Appellee  had  the  clear 
right  to  be  received  as  a  passenger.  The  company  only  was 
in  fault.  His  business  was  urgent,  and  this  he  explained  to 
the  conductor  and  was  captiously  told  it  made  no  difference. 
He  was  put  off  in  the  night  time  and  compelled  to  walk  some 
distance  back  to  the  station. 

The  act  of  the  company  was  an  open  and  wilful  defiance  of 
the  law,  as  it  has  been  repeatedly  declared  by  the  decisions 
of  this  court.  In  Flagg's  case,  the  circumstances  were  not 
more  aggravated  than  in  the  case  at  bar,  and  a  judgment  for 
$100  was  permitted  to  stand.  It  was  the  first  of  this  class 
of  cases,  and  the  law  had  not  been  previously  settled  in  this 
State. 

The  instructions  given  by  the  company  to  their  conductors 
to  put  off  passengers  not  holding  tickets,  who,  in  good  faith, 
had  endeavored  to  procure  them,  but  could  not  do  so  on 
account  of  the  neglect  of  its  own  agents,  was  known  to  the 
principal  officers  to  be  unlawful.  If  these  corporations  will 
not  willingly  obey  the  law  in  this  regard,  they  must  expect 
to  be  visited  with  exemplary  damages  for  its  infraction. 

Perceiving  no  material  error  in  the  record,  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 
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The  Illinois  Central  Railroad  Company 

V. 

Joseph  O.  Cunningham. 

Excessive  damages — case  for  putting  passenger  off  train.  Wliere  tlia 
•plaintitt'  applied  to  the  office  of  tlie  defendant  railway  company  for  a 
ticket,  hut  could  get  no  answer,  and  then  took  passage  on  a  train  carry- 
ing passengers,  and  explained  to  the  conductor  the  fact  of  his  inability 
to  procure  a  ticket,  and  was  put  oft'  the  train  in  the  night  time,  not  at  any 
regular  station  or  usual  stopping  place,  and  compelled  to  walk  back: 
Held,  in  an  action  to  recover  for  the  wrong,  that  a  verdict  of  $500  dam- 
ages was  excessive. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the 
Hon.  A.  J.  Gallagher,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Joseph  O.  Cunningham, 
the  appellee,  against  the  Illinois  Central  Railroad  Company, 
to  recover  damages  for  being  put  off  the  defendant's  train  in 
the  night  time,  not  at  a  regular  stopping  place  for  trains.  It 
-appeared  that  the  plaintiff  was  unable  to  procure  a  ticket 
through  the  fault  of  the  company,  and  that  he  was  put  off  the 
train  because  he  did  not  have  such  ticket.  The  facts  of  the 
case  are  stated  in  the  next  preceding  case. 

Messrs.  Nelson  &  Roby,  for  the  appellant. 

Messrs.  A.  M.  &  H.  W.  Ayers,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  case  is  identical  in  its  material  facts  with  the  pre- 
ceding case  of  The  Illinois  Central  Railroad  Co.  v.  Johnson, 
and  the  questions  of  law  raised  are  decided  the  same  way. 

The  verdict  was  for  $500,  and  in  view  of  the  facts,  a  major- 
ity of  the  court  are  of  opinion  that  the  damages  found  are 
excessive,  under  the  reasoning  in  that  case;  for  which  reason 
the  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Johnson  Ross 

V. 

Moses  Allen  et  al. 

1.  Parties — non  joinder  of  parties  defendant,  how  advantage  taken  of 
— abatement.  The  failure  to  join  as  defendant  in  an  action  ex  contractu 
one  who  is  claimed  to  be  jointly  liable  with  the  defendant  sued,  can  be 
taken  advantage  of  only  by  plea  in  abatement.  The  question  can  not  be 
presented  on  error. 

2.  ^ AMR— plaintiff ^when  plaintiff  may  join.  Where  two  or  more  co- 
sureties pay  the  debt  of  their  principal  out  of  a  joint  fund,  their  right  of 
action  against  the  principal  is  joint.  And  the  same  rule  applies  where 
they  pay  the  debt  by  giving  their  joint  note.  If,  however,  the  debt  is 
paid,  each  surety  using  his  individual  funds,  it  seems  that  they  must  sue 
the  principal  separately. 

3.  Attachment — effect  of  quashal  by  agreement.  Where  suit  was  brought 
by  attachment,  and  the  writ  was  quashed  by  agreement  that  the  cause 
should  be  tried  upon  its  merits,  and  the  same  is  so  tried,  there  will  be  no 
error  in  not  dismissing  the  suit. 

Writ  of  Error  to  the  Circuit  Court  of  Edgar  county ;  the 
Hon.  James  Steele,  Judge,  presiding. 

This  was  a  suit  by  attachment,  by  Moses  Allen,  David  Allen 
and  John  Allen,  against  Johnson  Ross.  The  plaintiffs  recov- 
ered below. 

Mr.  John  Scholfield,  and  Mr.  James  A.  Eads,  for  the 
plaintiff  in  error. 

Mr.  R.  N.  Bishop,  and  Messrs.  Sellors  &  Dale,  for  the 

defendants  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
L/'ourt  • 

In  June,  1869,  the  plaintiff  in  error,  and  one  A.  J.  Allen,^ 
being  partners,  were  indebted  to  the  Frankfort  bank,  in  the 
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State  of  Indiana,  upon  certain  promissory  notes  in  the  sum 
of  about  $30,000,  upon  which  defendants  in  error  were  sure- 
ties;  some  portion  of  which,  amounting  to  about  $5000,  was 
due,  and  the  bank  pressing  for  payment.  To  meet  this  sum 
a  promissory  note  for  that  amount,  and  payable  in  ninety  days, 
M^as  executed  by  plaintiff  in  error  and  A.  J.  Allen,  as  princi- 
pals, and  defendants  in  error  as  sureties,  upon  which  Moses 
Allen,  one  of  the  defendants  in  error,  acting  on  behalf  of  the 
other  parties,  obtained  a  loan  at  the  First  National  Bank  of 
Thorntown,  for  the  amount  of  the  note,  and  paid  it  upon  the 
indebtedness  of  plaintiff  in  error  and  A.  J.  Allen,  at  the 
Frankfort  bank.  When  this  note  became  due,  it  was  taken 
up  by  giving  another  note  for  the  amount,  payable  in  ninety 
days,  executed  by  plaintiff  in  error  alone,  as  principal,  and 
defendants  in  error  as  sureties.  This  note  not  being  paid  at 
maturity,  it  was  taken  up  by  giving  another  note  bearing  date 
December  11,  1869,  for  |5331,  payable  in  ninety  days,  to  the 
<;as.hier  of  the  First  National  Bank  of  Thorntown,  with  inter- 
est at  the  rate  of  ten  per  cent  per  annum  after  maturity. 
This  note  was  likewise  executed  by  plaintiff  in  error  alone,  as 
principal,  and  defendants  in  error  as  sureties. 

Mai'ch  14,  1870,  the  defendants  in  error,  having  borrowed 
the  money  for  the  purpose  upon  their  joint  credit,  paid  and 
took  up  the  last  mentioned  note,  and  brought  this  action  to 
recover  of  plaintiff  in  error  the  amount,  with  interest.  There 
was  no  plea  in  abatement  for  the  non-joinder  of  A.  J.  Allen, 
but  the  general  issue  was  filed,  upon  which  the  cause  was  tried, 
and  judgment  given  against  Ross,  the  plaintiff  in  error,  and 
he  brings  the  record  here  by  writ  of  error.  Some  attempt 
was  made  upon  the  trial  to  show  that  Moses  Allen,  one  of  the 
plaintiffs  below,  was  a  member  of  the  firm  of  Ross  &  Allen, 
but  we  are  of  opinion  that  the  clear  preponderance  of  the 
evidence  is  against  the  fact.  It  is  also  insisted  that,  inasmuch 
as  the  original  was  a  partnership  debt,  no  action  could  be 
maintained  against  Ross  alone.  That  question  could  be  raised 
onlv  by  plea  in  abatement  for  the  non-joinder  of  A.  J.  Allen. 
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It  is  further  urged,  and  this  seems  to  be  the  question  most 
relied  upon,  that  no  action  could  be  maintained  by  the  sure- 
ties in  their  joint  names.  If  the  money  paid  had  been  com- 
posed of  the  individual  funds  of  each,  this  objection  would 
be  tenable.  But  having  borrowed  it  upon  their  joint  credit, 
they  had  a  joint  legal  interest  in  it,  and  it  being  paid  on  their 
joint  account,  we  can  perceive  no  reason  why  they  should  not 
be  permitted  to  join  in  the  action  to  recover  it.  1  Chit.  PI. 
*11.  It  is  a  rule  supported  by  the  prevailing  current  of 
authorities,  that  if  two  or  more  co-sureties  pav  the  debt  out 
of  a  joint  fund,  their  right  of  action  against  the  principal  is 
joint.      1  Pars,  on  Contracts,  35,  and  cases  cited  in  note  (s.) 

The  objection  that  the  effect  of  quashing  the  attachment 
writ  with  which  the  suit  was  commenced,  was  a  dismissal  of 
the  suit,  is  not  tenable,  because  it  was  done  by  agreement, 
which  expressly  reserved  the  right  to  have  the  case  tried  upon 
the  general  issue,  and  it  was  so  tried  without  objection. 

Finding  no  error  in  the  record,  the  judgment  of  the  court 

below  must  be  affirmed. 

Judgment  affirmed. 


James  Mix 

V. 

The  Lafayktte,  Bloomington  and  Mississippi  Rail- 
way Company. 

1.  Right  OF  way — evidence  on  assessment  of  damages — ordinance.  On  the 
assessment  of  damages  to  certain  town  lots,  caused  by  the  location  of  the 
side  track  of  a  railroad  on  the  street  fronting  them,  and  within  a  few  feet 
of  such  lots,  it  appeared  that  the  petition  stated  that  such  track  was  to  be 
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constructed  and  maintained  according  to  the  terms  and  conditions  of  cer- 
tain ordinances  of  the  town:  Held,  that  the  ordinances  were  properly- 
admissible  in  evidence  on  behalf  of  the  petitioner,  as  tending  to  show  the 
mode  of  construction  of  the  track,  and  the  probable  manner  of  its  use, 
and  thus  having  a  legitimate  bearing  upon  the  question  of  damages. 

2.  Same — damage  to  other  lots  constituting  same  tract.  In  a  proceeding 
to  acquire  a  right  of  way  for  a  side  track  along  a  street  upon  which  the 
defendant  had  twenty-eight  lots  lying  together  and  constituting  an  entire 
tract,  the  petition  only  referred  to  the  lots  abutting  upon  the  street,  and 
asked  for  an  assessment  of  damages  in  respect  to  them.  On  the  trial,  the 
defendant  offered  proof  of  damage  to  the  entire  ground,  which  the  court 
refused:  Held,  that  under  the  petition  the  court  ruled  properly.  If  the 
defendant  had  filed  his  cross-petition,  setting  up  that  he  was  the  owner  of 
the  other  ground  not  described  in  the  original  petition,  which  would  be 
damaged,  and  claimed  that  the  damages  thereto  might  be  assessed,  it  seems 
that  he  might  have  had  the  damages  assessed  which  would  be  caused  to 
the  entire  piece  of  ground. 

3.  Same — damages  caused  by  obstructing  street.  On  the  assessment  of 
damages  to  an  adjoining  lot  owner,  caused  by  the  establishment  of  a  side 
track  of  a  railroad  in  a  public  street  of  a  town,  it  is  error  for  the  court, 
by  instruction,  to  exclude  from  the  estimate  of  damages  the  obstruction 
of  the  street  from  the  necessary  running  of  railway  trains. 

4.  Where  an  ordinance  of  a  town  prohibited  the  obstruction  of  its 
streets  by  railway  trains  for  more  than  fifteen  minutes,  this  was  held,  not 
to  legalize  such  obstructions  for  that  length  of  time,  so  as  to  exclude  it 
from  the  estimate  of  damages  to  contiguous  property  which  might  be 
injuriously  affected  thereby. 

5.  Same — evidence  as  to  use  of  property  on  question  of  damages.  Where, 
on  the  assessment  of  damages  to  lots  abutting  upon  a  street  sought  to  be 
taken  for  a  side  track  of  a  railroad,  the  owner  gave  evidence  that  the  pro- 
posed location  would  render  his  lots  useless  for  business  purposes,  it  was 
held,  that  it  was  competent  for  the  railway  company  to  show  that  the 
property  could  be  beneficially  used  for  warehouse  purposes,  or  for  any 
other  purpose. 

6.  Same — instruction  as  to  damages.  Where  a  party  claimed  damages 
by  the  location  of  a  side  track  of  a  railroad  in  the  street  close  to  his  lots, 
the  court  instructed  the  jury  that  the  damages  to  be  allowed  to  him  could 
only  be  such,  in  kind,  as  lots  not  lying  or  abutting  on  the  same  street,  but 
in  the  vicinity,  did  not  sustain  in  any  degree :  Held,  that  the  instruction 
was  erroneous,  as  it  virtually  cut  off  all  claim  for  damages. 

7.  In  the  same  case,  the  court  instructed  the  jurj^,  for  the  railway- 
company,  "that  the  law  of  this  State  does  not  grant  indemnity  for  all 
losses  or  damage  occasioned  by  the  building  of  a  railroad,  such  as  incon- 
venience arising   from   the  crossing  of  railroad  tracks  by  the  public  or 
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individuals,  or  from  noise  and  confusion  of  passing  trains,  smoke  from 
same,  or  frightening  horses,"  etc.:  Held,  as  applicable  to  this  case,  where 
the  traclv  was  along  a  street  within  from  ten  to  eighteen  feet  of  the  front 
line  of  lots  abutting  on  the  street,  that  the  instruction  was  improper  and 
especially  calculated  to  mislead  the  jury  to  the  lot  owner's  prejudice. 

Appjcat.  from  the  County  Court  of  Ford  county;  the  Hon, 
David  Patton,  Judge,  presiding. 

Mr.  J.  R.  KiNNEAR,  for  the  appellant. 

Mr.  O.  T.  Reeves,  and  Mr.  C.  R.  Dickinson,  for  the 
appellee. 

Mr.  Justice  Sheedon  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding  on  the  part  of  the  appellee,  to  con- 
demn the  right  of  way  and  assess  the  damages,  if  anv,  to  four 
lots  of  ground  owned  by  appellant,  which  abut  on  Holmes 
street,  in  Paxton,  to  be  caused  by  the  construction  of  a  side 
track  along  the  street  in  front  of  the  lots  and  upon  the  north 
side  of  the  company's  main  track,  between  the  main  track 
and  the  lots.  The  side  track,  as  projected,  will  not  touch  the 
lots,  but  will  run  within  a  few  feet  of  the  south  line  of  three 
of  the  lots,  and  some  eighteen  feet  from  the  south  line  of  the 
other  one. 

It  is  first  complained  of,  by  the  appellant,  as  error  in  the 
proceedings  below,  that  the  court  admitted  in  evidence  cer- 
tain ordinances  of  the  village  of  Paxton.  The  petition  set 
out  that  the  side  track  was  to  be  constructed  and  maintained 
in  pursuance  of  and  in  accordance  with  the  terms  and  condi- 
tions of  a  certain  ordinance  of  the  town  of  Paxton.  One  of 
the  ordinances  was  the  one  thus  referred  to  in  the  petition, 
and  the  others  were  in  regard  to  the  same  subject,  and  for 
•regulating  the  speed  of  trains^  and  preventing  the  block- 
ing of  street  crossings  for  more  than  fifteen  minutes  atone 
time.  As  tending  to  show  the  mode  of  construction  of  the 
track,  and  the  probable  manner  of  its  use,  we  think  the  ordi- 
nances had  a  legitimate  bearing  upon  the  question  of  dam- 
ages, and  were  properly  admitted  in  evidence. 
21— 67th  III. 
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It  was  in  evidence  that  the  appellant  was  the  owner  of  some 
twenty-eight  lots  in  the  same  blocks  with  the  lots  sought  to  be 
condemned,  and  adjoining  upon  and  connected  with  them  as 
one  lot  or  piece  of  ground :  and  the  appellant  oft'ered  proof 
of  damage  as  to  the  two  entire  pieces  of  ground  of  which  the 
lots  in  question  thus  formed  portions;  but  the  court  excluded 
the  testimony,  and  confined  the  inquiry  to  the  particular  lots 
described  in  the  petition,  and  this  is  assigned  as  error.  This 
rulino;  of  the  court  was  correct.  The  evidence  offered  was 
not  pertinent  to  the  subject  of  inquiry  involved  in  the  pro- 
ceeding. To  have  rendered  it  so,  the  appellant  should  first 
have  filed  his  cross-petition,  setting  up  that  he  was  the  owner 
of  this  other  ground  not  described  in  the  original  petition, 
which  would  be  damaged  by  the  construction  of  the  pro- 
posed side  track,  and  made  claim  to  have  the  damages  thereto 
likewise  assessed.  Had  that  course  been  adopted,  we  are 
inclined  to  hold  that  the  appellant  would  have  been  entitled 
to  have  assessed  the  damages  which  would  be  caused  to  the 
entire  pieces  of  ground  of  which  the  lots  in  question  formed 
but  portions. 

It  is  assigned  for  error  that  the  verdict  is  not  supported 
hv  the  evidence,  but  Ave  see  no  reason  to  interfere  with  the 
finding  of  the  jury  upon  the  evidence. 

It  is  further  urged  that  the  court  erred  in  modifying  appel- 
lant's instructions,  and  in  giving  instructions  for  appellee. 

The  third  instruction  for  the  appellant,  that  the  jury  might 
take  into  consideration  all  damages  arising  from  the  passage 
of  trains,  and  blocking  up  the  street,  the  court  gave  with  this 
modification  :  "Given  with  the  exception  of  the  fifteen  minutes 
the  law  allows  for  trains  to  stand  on  side  tracks  on  the  street." 
And  the  fifth  instruction  for  the  appellee  as  to  damages  by 
obstruction  of  the  street,  the  court  gave  after  modifying  it 
thus:  "Given  with  the  qualification  of  obstruction  by  neces- 
sarv  travel  of  railroad  trains." 

One  of  the  ordinances  of  the  town  of  Paxton,  given  in  evi- 
dence,  provided,  that  no    train,   locomotive,   or    car  of  the 


1873.]  Mix  v.  L.  B.  &  M.  K.  W.  Co.  323 

Opinion  of  the  Court. 

company  should  be  allowed  to  stand  upon  a  street  crossing  for 
more  than  fifteen  minutes  at  one  time,  under  a  penaltv  of  not 
less  than  twenty-five  dollars. 

Obviously,  this  did  not  legalize  such  obstruction  of  a  street 
crossing  by  the  railway  company  for  the  space  of  fifteen  min- 
utes at  a  time,  so  as  to  exclude  it  from  the  consideration 
of  damages  to  contiguous  property  which  might  be  injuri- 
ously affected  thereby. 

It  was  improper,  in  our  view,  to  exclude  from  the  estimate 
of  damages  the  obstruction  of  the  street  from  the  necessary 
running  of  railway  trains.  It  was  inconsistent,  too,  with  the 
third  instruction  given  for  appellee. 

The  modifying  of  these  instructions  as  above  was  erroneous. 

The  third  instruction  given  for  the  appellant  (it  mav  be 
stated  for  the  benefit  of  another  trial,)  was  improper  in  tellino; 
the  jury  they  could  not  take  into  consideration  any  benefit  or 
advantage  the  side  track  would  be  to  the  property  for  a  ware- 
house or  any  other  purpose. 

Evidence  was  given  on  the  part  of  the  appellant,  that  after 
the  construction  of  the  side  track,  the  propertv  could  not  be 
used  for  certain  purposes;  and  there  was  testimonv  even  to 
the  effect  that  it  would  be  rendered  useless  for  anv  business 
purpose. 

In  answer  to  this,  it  was  certainly  competent  for  the  appellee 
to  show  that  the  property  could  be  beneficially  used  for  a 
M^arehouse  or  any  other  purpose.  It  was  as  competent  for  the 
appellee  to  show  wherein  the  property  might  be  put  to  a 
profitable  use  after  the  construction  of  the  side  track,  as  it 
was  for  appellant  to  show  wherein  it  would  be  useless. 

Some  of  the  instructions  given  for  the  appellee  were  to  the 
effect  that  the  damages  to  be  allowed  to  the  appellant  could 
only  be  such,  in  kind,  as  lots  not  lying  or  abutting  on  Holmes 
street,  but  in  the  vicinity,  do  not  sustain  in  any  degree.  It 
seems  to  us  that  the  effect  of  these  instructions  would  be  to  vir- 
tually cut  off  all  claim  for  damages  on  the  part  of  appellant. 
Upon  inspection  of  the  plat  of  the  town  offered  in   evidence. 
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and  viewing  the  relative  situation  of  adjacent  lots,  it  is  diffi- 
cult to  conceive  that  the  damages  testified  to  as  to  the  lots  in 
question,  would  not  be  sustained,  in  some  degree,  by  lots  in 
the  vicinity  which  do  not  abut  on  Holmes  street.  We  think 
such  instructions  should  not  have  been  given. 
This  instruction  also  was  given  for  the  appellee  : 

"The  court  instructs  the  jury,  for  petitioner,  that  the  law 
of  this  State  does  not  grant  indemnity  for  all  losses  or  damage 
occasioned  by  the  building  of  a  railroad,  such  as  inconveni- 
ence arising  from  the  crossing  of  railroad  tracks  by  the  pub- 
lic or  individuals,  or  from  noise  and  confusion  of  passing 
trains,  smoke  from  same,  or  frightening  horses,  etc." 

As  applicable  to  the  facts  of  this  case,  the  construction  of 
the  side  track  of  a  railroad  along  a  street,  within  from  ten  to 
eighteen  feet  of  the  front  line  of  lots  abutting  on  the  street,, 
this  instruction  was  improper,  as  being  especially  calculated 
to  mislead  the  jury  to  the  prejudice  of  the  appellant. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Scott  :  This  is  a  proceeding  under  the  stat- 
ute, and  I  am  unable  to  discover  that  it  confers  any  authority 
for  filing  a  cross-petition. 
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Samuel  H.  Magner  et  al. 

V. 

John  S.   KJNOWLES. 


1.  Constable's  bond— /i^rm  of.  The  following  bond  of  a  constable 
was  held  to  be  in  substantial  compliance  with  the  statute,  and  a  valid 
statutory  bond:  "A  B,  chosen  constable  of  the  town  of,  etc.,  and  0  Dand 
E  F,  sureties,  do  hereby,  jointly  and  severally,  agree  to  pay  each  and 
every  person  who  may  be  entitled  thereto,  all  such  sums  of  money  as  said 
constable  may  become  liable  to  pay  on  account  of  any  execution  which 
shall  be  delivered  to  him  for  collection  by  virtue  of  said  office.  Dated 
this  8th  day  of  April,  1869." 

3.  Same — constable's  receipt  and  admissions — evidence  against  him  and 
his  sureties.  In  an  action  on  a  constable's  bond  for  a  failure  to  pay  over 
money  collected  by  him  on  execution,  the  receipt  given  by  him,  and  his 
admissions  that  he  had  collected  the  money,  are  good  evidence  against 
him  and  his  sureties. 

3.  Same — parti/ plaintiff  to  sziit  on.  A  suit  upon  a  constable's  bond, 
given  under  the  township  organization  law,  not  payable  to  the  people,  or 
any  one  by  name,  is  properly  brought  in  the  name  of  the  party  injured. 
It  can  not  be  maintained  in  the  name  of  the  people  in  such  a  case. 

4.  Interest.  In  a  suit  on  a  constable's  bond  to  recover  moneys  col- 
lected by  him  on  execution,  which  he  refused  to  pay  over,  it  is  proper  to 
allow  interest  on  the  money  so  collected. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the 
Hon.  James  Steele,  Judge,  presiding. 

This  was  an  action  brought  by  John  S.  Ivnowles,  by  his 
next  friend,  against  Samuel  H.  Magner,  A.  Y.  Trogden  and 
G.  W.  Rives,  before  a  justice  of  the  peace,  upon  the  bond  of 
the  first  named  defendant,  the  others  being  sureties. 

The  following  is  a  copy  of  the  bond  : 

"Samuel  H.  Magner,  chosen  constable  of  the  town  of  Paris, 
in  the  county  of  Fdgar  and  State  of  Illinois,  and  A.  Y.  Trog- 
den and  George  W.   Rives,  sureties,  do  hereby,  jointly  and 
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severally,  agree  to  pay  each  and  every  person  who  may  be  enti- 
tled thereto,  all  such  sums  of  money  as  said   constable   may 
become  liable  to  pay  on  account  of  any  execution  which  shall 
be  delivered  to  him  for  collection  by  virtue  of  said  office. 
Dated  this  8th  day  of  April,  1869. 

Samuel  H.  Magxer,     [seal.] 
A.  Y.  Trogden,  [seal.] 

G.  W.  RrvES.  [seal.]" 

It  was  objected  that  the  bond  was  not  a  statutory  bond  be- 
cause of  the  use  of  the  word  "execution"  instead  of  "execu- 
tions," and  because  the  following  words  were  wholly  omit- 
ted :  "and  all  such  damages  as  each  and  every  person  may 
sustain  by  reason  of  any  malfeasance,  misfeasance,  or  non- 
performance of  duty  on  the  part  of  said  constable." 

On  appeal  to  the  circuit  court,  the  plaintiif  recovered  the 
sum  collected  by  the  constable,  with  interest. 

Messrs.  Trogdon,  McKindlay  &  Tanner,  for  the  appel- 
lants. 

Mr.  E,.  N.  Bishop,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

There  is  no  error  in  this  record.  The  bond  Avas  in  substan- 
tial compliance  Avith  the  statute,  and  was  a  good  statutory 
bond.  The  receipt  given  by  the  constable,  and  his  admis- 
sions that  he  had  collected  the  money,  were  good  evidence 
against  both  him  and  his  sureties.  It  is  not  necessary  that 
an  action  on  a  constable's  bond  should  be  in  the  name  of  the 
people.  In  fact,  it  could  not  be,  as  the  bond  is  not  payable 
to  the  people. 

Interest  was  properly  allowed  on  the  money  collected  by 
the  constable  which  he  refused  to  pay  over. 

Judgment  affirmed. 
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David  T.  Bonnell 

V. 

Henry  H.  Wilder. 

1.  Burden  of  pboop.  Wliere  a  defendant,  when  sued  upon  a  note, 
pleads  payment  and  set-ofF,  upon  which  issue  is  taken,  the  aflarmative  of 
the  issues  is  upon  him,  and  he  is  bound  to  sustain  them  by  a  preponder- 
ance of  the  evidence. 

2.  In  such  a  case,  where  the  only  witnesses  are  the  plaintift'  and  the 
defendant,  and  neither  is  impeached,  and  the  plaintiffs  evidence  contra- 
dicts that  of  the  defendant,  the  jury  should  look  to  the  circumstances 
usually  attending  such  a  transaction  as  is  testified  to,  which  is  a  part  of 
their  general  knowledge,  and  they  ought  to  consider  them  and  be  gov- 
erned by  the  reasonableness  of  the  testimony  of  each  when  so  viewed. 

3.  It  is  a  well  established  rule  in  all  courts,  that  a  party  who  makes 
an  affirmative  allegation  must  maintain  it  by  proof,  and  his  proof  must 
be  superior  to  that  offered  by  his  adversary,  or  the  negative  will  be  pre- 
sumed. 

4.  Payment — application  of.  A  debtor  has  the  right,  at  the  time  of 
making  a  payment,  to  direct  its  arpplication  where  the  creditor  holds  one 
or  more  claims;  but  wlien  not  so  directed,  the  creditor  has  the  right  to 
apply  money  paid  to  him,  generally,  to  whatever  debt  he  sees  proper,  un- 
less there  ai'e  circumstances  rendering  the  exercise  of  such  discretion 
unreasonable,  or  enabling  him  to  do  injustice  to  his  debtor. 

5.  New  trial — verdict  against  evidence.  In  actions  arising  out  of 
contract,  this  court  will  be  less  reluctant  to  set  aside  a  verdict  where  it  is 
apparent  that  the  jury  have  mistaken  the  evidence,  or  found  against  its 
clear  preponderance. 

Appeal  from  the  Circuit  Court  of  Jersey  county;  the  Hon. 
Charles  D.  Hodges,  Judge,  presiding. 

Mr.  Albert  G,  Burr,  and  Mr.  William  Brown,  for  the 
appellant. 

Messrs.  Warren  &  Pogue,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit  on  a  promissory  note.  The 
pleas  were,  non-assumpsit,  payment  and  set-oiF,  on  which 
issues  were  made  up. 
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The  plaintifF,  to  prove  the  issue  on  his  part,  introduced  the 
note.  To  maintain  the  issues  of  defendant,  he  was  himself 
the  witness.  They  being  affirmative  issues,  he  was  bound  to 
sustain  them  by  a  preponderance  of  evidence.  He  testified 
that,  before  making  the  note  sued  on,  he  held  a  note  on  Levi 
Crane,  secured  by  mortgage  on  certain  personal  property — a 
portable  saw-mill,  buggy,  pair  of  timber  wheels  and  three 
yoke  of  oxen  ;  that  he  could  realize  nothing  on  it;  the  prop- 
erty was  in  dispute,  and  suits  were  pending  both  at  law  and 
in  chancery,  involving  the  title  to  it;  that  he  had  prosecuted 
the  suits  until  he  was  out  of  money,  and  could  do  no  more. 
The  plaintiff  had,  at  that  time,  a  judgment  against  him  in 
the  Jersey  circuit  court  of  over  four  hundred  dollars.  He 
then  testified  that  plaintiff  and  he  entered  into  an  agreement, 
as  follows  :  He  gave  plaintiff  the  Crane  note  and  his  title  to 
the  mortgaged  property  for  this  judgment  against  him,  and 
plaintiff  gave  him  one  hundred  dollars  worth  of  goods  "to 
boot,"  for  which  defendant  gave  the  note  sued  on.  He  fur- 
ther testified  that  plaintiff  said  to  him,  ''give  me  your  note  for 
one  hundred  dollars,  and  the  first  money  I  get  out  of  the 
Crane  matter  shall  go  to  pay  the  note."  This  was  agreed  to, 
and  the  defendant  testified  he  gave  the  note,  on  the  under- 
standing if  plaintiff  received  that  much  and  interest,  it  was  to 
apply  on  the  note.  This  agreement  was  in  writing,  drawn  up 
by  Mr.  Minor,  and  left  with  plaintiff.  Since  it  was  entered 
into,  he  had  nothing  to  do  with  the  Crane  matter  except  as  a 
witness.  Plaintiff  commenced  suit  in  witness'  name,  which 
he  attended  as  a  witness.  On  his  cross-examination,  he  said 
the  Crane  note  was  worthless  if  the  mortgage  failed;  in  the 
agreement,  the  money  first  realized  was  to  apply  on  the  note, 
and  plaintiff  was  to  take  his  chance  for  the  balance.  Nothing 
was  said  about  payment  of  expenses.  Plaintiff  did  not  re- 
cover the  mill  in  the  suits,  but  recovered  the  balance  of  the 
property.  The  judgment  plaintiff  held  against  witness  was 
not  entered  satisfied,  for  the  reason   he  was  going  to  remove 
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to  Oregon.  He  admitted  receiving  the  goods  to  the  amount 
of  the  note  on  the  day  of  its  date. 

This  is  the  defendant's  case,  under  his  pleas  of  payment 
and  set-off,  and  the  whole  of  his  case. 

The  plaintiff  testified,  giving  his  version  of  the  matter. 
He  says  he  had,  and  still  has,  a  judgment  in  the  Jersey  cir- 
cuit court  against  the  defendant.  Defendant  came  to  him  and 
said  he  had  a  mortgage  claim  against  Crane,  and  desired  wit- 
ness to  carry  on  suits  to  recover  the  property,  as  he  was  out  of 
funds  ;  said  his  family  were  greatly  in  need  of  some  articles 
from  the  store,  and  if  witness  would  let  him  have  them  he 
oould  take  the  mortgage  claim,  and  whatever  he  could  realize 
on  it  he  should  apply  on  defendant's  indebtedness  to  him  ; 
talked  of  the  judgment  witness  held,  and  said  his  only  show 
was  for  witness  to  manage  the  Crane  matter  and  get  money 
to  pay  himself.  They  finally  made  an  agreement,  which 
was  put  in  writing;  witness  did  not  keep  the  agreement; 
supposed  it  was  in  the  hands  of  Minor,  but  on  inquiry  of  him 
it  could  not  be  found.  The  agreement  was,  witness  was  to 
do  the  best  he  could  to  recover  the  articles  named  in  the 
Crane  mortgage,  and  out  of  whatever  was  realized,  witness 
should  pay  the  expenses  of  carrying  on  the  suits,  and  apply 
whatever  balance  he  might  have  to  his  claims  against  the  de- 
fendant, and  if  there  was  still  a  balance  left,  witness  was  to 
retain  it  for  his  trouble,  but  was  not  to  make  any  charge  for 
his  trouble  unless  he  realized  it  out  of  the  proceeds.  At  that 
time,  his  judgment  against  the  defendant,  including  interest, 
was  over  seven  hundred  dollars.  This  note  was  not  to  be  first 
paid  out  of  the  proceeds,  but  after  meeting  expenses,  the  bal- 
ance, if  any,  was  to  apply  on  his  claims  against  defendant, 
without  any  agreement  as  to  the  order  of  satisfaction.  He  ad- 
mits the  receipt  of  one  hundred  and  seventy-six  dollars  and 
twenty-five  cents,  realized  on  the  Crane  claim,  which  is  all 
he  ever  received.  In  the  proceedings,  he  said,  he  has  paid  out 
more  than  three  hundred  dollars  in  fees,  costs  and  expenses ; 
paid  for  law  fees  alone  more  than  all  he  realized.     There  was 
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no  provision  in  the  agreement  that  this  note  was  to  be  first 
paid.  The  note  was  given  for  goods  passed  over  the  counter 
to  defendant,  induced  by  the  condition  of  defendant's  family, 
as  he  stated.  Had  he  recovered  the  mill,  there  would  have 
been  sufficient  to  satisfy  his  judgment  and  pay  the  note  also, 
but  as  it  was,  he  did  not  get  enough  to  pay  the  expenses  in- 
curred in  the  attempt. 

This  is  all  the  material  evidence  in  the  cause — the  one 
party  affirming  a  fact,  and  the  other  denying  it.  How,  then, 
can  it  be  said  the  affirming  party  has  maintained  his  affirma- 
tion by  a  preponderance  of  testimony?  Neither  witness  i& 
impeached;  both  are  equally  credible.  What  is  the  jury  to  da 
under  such  circumstances?  The  answer  is  plain:  look  to 
the  circumstances  usually  attending  such  transactions,  which 
is  a  part  of  their  general  knowledge,  and  they  must  consider 
them  and  be  governed  accordingly. 

It  is  a  well  established  rule  in  all  courts,  that  a  party  who 
makes  an  affirmative  allegation  must  maintain  it  by  proof;, 
his  proof  must  be  superior  to  that  offered  by  his  adversary^ 
Watt  V.  Kirby,  15  111.  200;  Union  National  Bank  v.  Balden- 
wick,  45  ib.  375.  Where  a  party  affirms  the  existence  of 
a  material  fact,  he  must  prove  it,  or  the  negative  will  be 
presumed.  Union  National  Bank  \.  Baldemoick,  supra.  And 
where  the  proof  is  equally  balanced,  or  the  jury  are  unable 
to  determine  that  it  preponderates  in  favor  of  the  affirmative, 
the  presumption  of  the  negative  is  not  overcome.     Ibid. 

This  equilibrium  may  be  destroyed  by  the  surrounding 
circumstances.  The  jury,  therefore,  had  no  right  to  give  the 
verdict  as  rendered.  What  circumstances  should  incline  the 
scale  in  this  case  ? 

First,  the  reasonableness  of  the  agreement  as  stated  by  the 
defendant.  It  is  hardly  probable  a  sane  man  would  make 
such  an  agreement.  Ignorant  of  the  value  of  the  mortgaged 
property,  and  of  the  condition  of  the  litigation  in  which  it 
was  involved,  it  does  not  seem  reasonable  appellant  should 
enter  into  it  on  the  terms  stated  bv  the  defendant.     He  must 
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have  known,  as  all  business  men  do  know,  that  litigation  in 
law  and  chancery  is  attended  with  heavy  expenses — that 
tliere  must  be  a  large  outlay  of  money  ;  counsel  must  be  em- 
ployed and  paid.  In  taking  charge  of  such  business,  is  it  not 
reasonable,  natural  and  common,  nay,  almost  universal,  that 
he  who  enters  into  it  does  and  will  provide  for  the  costs  and 
expenses  attending  its  prosecution  ;  and  what  more  natural 
and  universal,  that  the  provision  is  made  that  they  shall  be 
paid  out  of  the  first  proceeds?  This  is  a  strong  consideration,, 
which  should  have  influenced  the  jury.  There  is  another  : 
Why  was  this  note  executed,  if  the  agreement  was  that  ap- 
pellant should  take  the  Crane  claims  for  the  judgment  he 
held  on  appellee,  and  give  him  one  hundred  dollars'  worth 
of  goods  ''to  boot?"  Why  a  note  in  such  case?  Men  do  not 
usually  so  conduct  an  aflPair  of  this  kind.  If  the  goods  were 
given  by  appellant  as  a  premium  over  and  above  the  value  of 
the  judgment  and  the  Crane  note  and  mortgage,  there  was  an 
end  of  the  matter.  The  delivery  of  the  goods,  and  assign- 
ment of  the  Crane  note,  closed  the  trade.  No  business  man 
Avould  think  of  asking  for  a  note  under  such  circumstances, 
and  none  would  be  given.  And  why  should  the  note  express 
on  its  face,  as  this  does,  that  it  was  due  one  day  after  date? 
It  was  not  due  at  any  time,  if  appellee's  theory  be  correct. 
This  circumstance,  unexplained,  should  incline  the  balance  in 
appellant's  favor. 

Another  circumstance  is,  that  appellee  never  demanded 
that  appellant  should  enter  "satisfaction"  of  the  judgment 
which  he  had  against  him.  The  reason  given  by  appellee^ 
that  "he  was  about  to  remove  to  Oregon,"  is  frivolous.  That 
would  be  a  strong  reason  why  satisfaction  should  be  entered, 
lest  the  record  should  follow  him  to  Oregon  and  he  be  re- 
quired to  satisfy  it. 

Appellee  did  not  maintain  the  issue  on  his  part,  that  is  cer- 
tain. The  verdict  is  not  sustained  by  the  evidence,  and 
should  be  set  aside. 
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It  is  complained  by  appellant  that  the  court  misdirected 
"the  jury  in  the  fourth  instruction  given  for  the  defendant.  It 
was  as  follows  : 


"4,  The  court  instructs  for  Wilder,  that  the  general  rule  is, 
that  money  received  by  the  creditor,  belonging  to  the  debtor, 
will  apply  on  any  indebtedness  due  at  the  time,  and  it  is  the 
duty  of  the  creditor  to  make  the  credit  upon  the  first  indebt- 
edness due,  in  the  absence  of  any  special  agreement  to  the 
contrary;  and  in  the  absence  of  such  application  and  agree- 
ment to  otherwise  apply  it,  the  law  will  presume  that  the 
creditor  did  apply  it  on  such  first  indebtedness.  Therefore, 
if  you  believe,  from  the  evidence,  that  Bonnell  received  anv 
money  on  a  claim  belonging  to  Wilder,  assigned  by  Wilder 
to  him,  since  the  execution  of  the  note  in  question,  it  was  the 
duty  of  said  Bonnell  to  have  applied  the  amount  so  received 
by  the  said  Bonnell,  on  the  said  indebtedness  proved  in  this 
-suit,  unless  said  Bonnell  has  shown  to  you,  by  the  preponder- 
ance of  the  evidence  in  this  suit,  that  he,  said  Bonnell,  was 
to  apply  the  same  in  some  other  manner  ;  and  in  the  absence 
of  the  preponderance  of  the  evidence  that  Bonnell  was  to  so 
apply  the  said  money  otherwise  than  on  the  note  in  question, 
the  jury  must  allow  Wilder  a  set-off  against  the  note  in  ques- 
tion for  the  amount  so  received  by  said  Bonnell  ;  and  if  the 
amount  so  received  by  Bonnell  exceeded  the  amount  of 
the  note  in  question,  and  interest,  you  will  find  for  the  de- 
fendant." 

It  is  well  settled,  a  debtor  has  the  right,  at  the  time  of 
making  a  payment,  to  direct  its  application,  the  creditor  hold- 
ing one  or  more  claims.  Bayley  v.  Wynkoop,  5  Gilm.  449; 
Jackson  v.  Bailey,  12  111.  159. 

It  is  also  held,  a  creditor  has  a  right,  unless  otherwise  di- 
rected, to  apply  money  paid  to  him  generally,  to  whatever 
debt  he  sees  proper,  unless  there  are  circumstances  rendering 
the  exercise  of  such  discretion  unreasonable,  enabling  him  to 
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do  injustice  to  liis  debtor.     Arnold  v.  Johnson,  1  Scam.  196  ; 
McFarJand  v.  Lewis,  2  ib.  345  ;  Bayley  v.   Wynhoop,  supra. 

The  instruction,  as  worded,  led  the  jury  to  believe  that  the 
note  in  suit  was  the  debt  first  due,  as  it  had  been  most  re- 
cently created,  when,  in  the  absence  of  any  directions  as  to 
the  application  of  the  money,  appellant  had  the  right  to  ap- 
ply it  to  any  other  demand  he  held  against  the  defendant. 
The  instruction  was  erroneous,  and  should  not  have  been, 
given. 

Verdicts  of  juries  should  execute  justice  between  the  par- 
ties.     We  do  not  think  this  verdict  does. 

In  actions  like  this,  arising  out  of  contract,  we  are  less  re- 
luctant to  set  a  verdict  aside  when  it  is  apparent  the  jury 
have  mistaken  the  evidence,  or  found  against  its  clear  pre- 
ponderance.    Dalton  V.  Clough,  50  111.  47. 

On  another  trial,  the  written  agreement  may  be  produced, 
or  Mr.  Minor,  who  drew  it,  may  be  sworn  as  to  its  contents, 
if  lost.     His  testimony  ought  to  settle  the  controversy. 

For  the  reasons  given,  the  judgment  is  reversed,  and  thfr 
cause  remanded  for  a  new  trial. 

Judgment  reversed. 


The  People  ex  rel.  William  P.  Murphy 


Charles  E.  Lippincott,  Auditor,  etc. 

1.  Constitutional  law — legislative  power  to  abrogate  am  office.  It  is  a 
general  rule,  that  where  an  office  is  created  by  statute,  it  is  wholly  within 
the  control  of  the  legislature  creating  it.  The  length  of  term  and  mode 
of  appointment  may  be  altered  at  pleasure,  and  the  office  maybe  abolished 
and  the  compensation  taken  away  from  the  incumbent,  unless  forbiddea 
by  the  constitution. 
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2.  Same — offlce  of  judge  of  the  Common  Pleas  court  of  Sparta,  abolished 
by  act  0/1871.  The  office  of  judge  of  the  Common  Pleas  court  of  Sparta  was 
purely  the  creature  of  the  legislature  under  the  constitution  of  1848,  and 
under  that  constitution  liable  to  be  abolished  at  any  time;  and  such  office 
was  not  protected  by  the  constitution  of  1870  until  the  term  for  which 
the  judge  had  been  elected  should  expire.  The  office  was  abrogated  by 
the  act  of  April  6,  1871,  and  thereafter  the  person  who  had  been  the  judge 
of  said  court  had  no  claim  for  any  compensation  as  judge. 

3.  Same — extra  compensation  to  circuit  judges.  If  the  services  or  duties 
required  or  imposed  by  the  act  of  January  29,  1869,  are  to  be  considered 
as  judicial,  or  as  pertaining  to  the  office  of  circuit  judge  as  such,  the  act 
was  clearly  unconstitutional,  as  the  constitution  of  1848  provided  that 
such  judges  should  receive  $1000  per  annum  and  no  more.  But  the  court 
are  inclined  to  hold  that  the  duties  imposed  were  those  of  mere  commis- 
sioners of  revision,  and  the  designation  of  those  employed  as  circuit 
judges  as  merelj^  descriptio  persona. 

4.  Judge  op  Common  Pleas  court  of  Spabta — not  entitled  to  compen- 
sation as  commissioner  of  revision.  The  judge  of  the  Common  Pleas  court 
of  Sparta,  although  having  the  powers  of  a  circuit  judge  in  many  re- 
spects, was  not  intended  to  be  included  in  the  act  of  January  29,  1869, 
which  gave  circuit  judges  additional  compensation  as  commissioners  of 
revision,  and  he  is  not  entitled  to  such  compensation. 

This  was  an  application  in  this  court  for  a  mandamus  against 
the  Auditor  of  Public  Accounts,  by  the  relator,  William  P. 
Murphy.  The  respondent  demurred  to  the  relator's  petition, 
and  the  demurrer  was  sustained.  The  opinion  states  the  facts 
of  the  case. 

Mr.  J.  Blackbuen  Jones,  for  the  relator. 

Mr.  James  K.  Edsael,  Attorney  General,  for  the  respond- 
-ent. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court: 

The  constitution  of  1848  declared  that,  "The  judges  of 
the  circuit  courts  shall  receive  a  salary  of  $1000  per  annum, 
payable  quarterly,  and  no  more."    (Sec.  10,  art.  5,  const.  1848.) 

January  29,  1869,  an  act  went  into  force,  entitled  "An  act 
in  aid  of  a  revision  of  the  statute  laws  of  this  State,"  the  first 
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section  of  which  required  the  several  circuit  judges  of  the 
State  to  observe  and  carefully  note  redundancies,  omissions, 
inconsistencies  and  imperfections  of  the  public  statute  laws 
of  the  State  and  report  the  same  to  the  Supreme  Court  an- 
nually, with  their  views  as  to  how  and  in  what  manner  they 
could  be  amended,  and  to  prepare  bills  in  conformity  with 
such  views,  for  which  extra  services,  it  was  })rovided  in  sec- 
tion 3  of  the  act,  they  should  each  receive  the  sum  of  one 
thousand  dollars  per  annum.     (Sess.  L.  1869  p.  49.) 

April  26,  1869,  another  act  was  passed  by  the  same  general 
assembly,  creating  the  Common  Pleas  court  of  Sparta,  giving 
that  court,  by  one  clause  of  section  1  of  that  act,  concurrent 
jurisdiction  within  the  city  of  Sparta,  with  the  circuit  court 
of  Randolph  county,  in  all  civil  and  criminal  cases,  treason 
and  murder  excepted.  By  the  next  clause,  it  was  declared 
that  the  court  should  have  concurrent  jurisdiction  with  said 
circuit  court  in  said  county,  when  the  amount  did  not  exceed 
ten  thousand  dollars,  and  in  all  criminal  cases  where  the  pun- 
ishment did  not  exceed  ten  years  imprisonment  in  the  peni- 
tentiary ;  and  by  the  third  clause  of  tiie  section,  that  ''the 
judge  and  clerk  of  said  court  shall,  respectively,  have  the 
like  power,  authority  and  jurisdiction,  and  perform  the  like 
duties,  as  the  judge  and  clerk  of  the  circuit  court  of  said 
county,  in  relation  to  all  matters,  suits,  prosecutions  and  pro- 
ceedings within  said  county,  so  far  as  the  same  is  not  limited 
by  this  act." 

Section  four  of  the  same  act,  is  thus:  "The  judge  shall  be 
called  '  The  judge  of  the  Common  Pleas  court  of  Sparta,' 
and  shall  receive  the  same  salary  from  the  State  treasury 
that  is  paid  the  respective  judges  of  the  circuit  courts,  to  be 
paid  in  the  same  manner,  and  in  addition  thereto,  a  docket  fee 
of  one  dollar  in  each  and  every  case  docketed  in  said  court." 
(Sess.  L.  1869,  p.  138.)  Under  this  act,  relator  was  elected 
and  qualified  as  judge  of  said  Common  Pleas  court,  held  the 
office  and  performed  the  duties  thereof  until  April  6,  1871, 
when,  by  act  of  the   general  assembly,  the  above   mentioned 
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act  creating  said  Common  Pleas  court  was  repealed.  (Sess. 
Laws  1871-72,  p.  327.)  Section  7  of  the  repealing  act  de- 
clares that,  ''No  officer  of  said  court  of  Common  Pleas  shall 
draw  any  salary  or  receive  any  pay  or  emoluments  whatever, 
for  services  performed  after  this  act  takes  effect." 

The  relator,  having  received  his  salary  at  the  rate  of  one 
thousand  dollars  per  annum,  out  of  the  State  Treasury,  down 
to  the  passage  of  the  last  mentioned  act  repealing  the  act 
creating  the  court  of  which  he  was  judge,  now  claims,  that 
in  addition  to  the  regular  salary  of  $1000  per  annum,  pro- 
vided for  circuit  judges  by  the  constitution  of  1848,  he  is,  by 
law,  entitled  to  the  |1000  provided  for  such  judges  by  the 
act  of  January  29,  1869,  for  the  extra  services  required  of 
them  by  that  act,  and  which  should  be  paid  him  at  that  rate, 
down  to  the  adoption  of  the  constitution  of  1870,  from  which 
time  he  should  receive  the  salary  of  $3000  per  annum  pro- 
vided for  circuit  judges  by  section  16  of  art.  6  of  that  instru- 
ment, until  the  act  went  into  force  July  1,  1872,  fixing  the 
salary  of  each  circuit  judge  at  $3500  per  annum,  from  which 
time  he  is  entitled  to  be  paid  at  that  rate  during  the  whole 
term  for  which  he  was  elected,  being  six  years,  notwithstand- 
ing the  act  repealing  that  by  which  the  court  was  created,  of 
which  he  was  judge. 

This  application  is  made  for  a  mandamus  to  compel  the 
Auditor  of  Public  Accounts  to  audit  and  allow  his  claim  upon. 
the  basis  just  stated. 

In  the  view  we  take  of  this  case,  the  controlling  questions 
presented  by  the  application,  are: 

(1.)  Whether  it  was  within  the  power  of  the  legislature, 
under  the  constitution  of  1870,  to  deprive  relator  of  his  office 
bv  repealing  the  act  creating  the  court  of  which  he  was 
judge. 

(2.)  If  it  was,  then  whether  he  was  a  circuit  judge  within, 
the  meaning  of  the  act  of  January  29,  1869,  or  whether,  in 
any  view,  he  was  entitled  to  the  compensation  therein  pro- 
vided. 
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These  questions  will  be  considered  in  their  proper  order. 

It  is  entirely  clear  that  there  was  nothing  in  the  constitu- 
tion of  1848  which  would  ju-event  the  legislature  from  de- 
priving relator  of  his  office,  by  a  repeal  of  the  act  creating  it. 
No  such  court  as  the  Common  Pleas  court  of  Sparta,  nor 
such  officer  as  the  judge  thereof,  is  mentioned  in  the  consti- 
tution. They  are  both  mere  creatures  of  the  legislature, 
under  the  proviso  to  section  1  art.  5,  authorizing  that  body 
to  establish  inferior  local  courts  of  civil  and  criminal  juris- 
diction in  the  cities  of  this  State.  It  is  a  general  rule,  that 
where  an  office  is  created  by  statute,  it  is  wholly  within  the 
control  of  the  legislature  creating  it.  The  length  of  term  and 
mode  of  appointment  may  be  altered  at  pleasure,  and  the 
office  may  be  abolished  and  the  couipensation  taken  away  from 
the  incumbent,  unless  forbidden  by  the  constitution.  Cooley 
on  Const.  Lim.  276-7;  Conner  v.  New  York,  2  Sandf.  355;  5 
N.  Y.  285;  Butler  v.  Pennsylvania,  10  How.  (U.  S.)  402-416; 
Commomvealth  v.  Bacon,  6  Serg.  &  Rawle,  322;  Bryan  v. 
Cattel,  15  Iowa,  538. 

The  case  of  People  ex  rel.  v.  Dubois,  23  111.  547,  is  distin- 
guishable from  this.  There,  the  question  arose  as  to  a  circuit 
judge,  whose  office  was  created  and  the  term  fixed  by  the 
constitution. 

But  the  counsel  for  relator  places  the  incapacity  of  the 
legislature  to  deprive  relator  of  his  office,  upon  section  6  of 
the  schedule  to  the  constitution  of  1870,  as  follows : 

"All  persons  now  filling  any  office  or  appointment  shall 
continue  in  the  exercise  of  the  duties  thereof  according  to 
their  respective  commissions  or  appointments,  unless  by  this 
constitution  it  is  otherwise  directed." 

It  was  not  the  purpose  of  this  section  to  continue  all  offices 
otherwise  under  the  control  of  the  legislature,  in  order  that 
every  incumbent  might  be  insured  the  peaceable  possession 
of  his  office  during  his  unexpired  term.  But  the  purpose  is 
indicated  in  the  heading  to  the  schedule,  viz:  "That  no  in- 
convenience may  arise  from  the  alterations  and  amendments 
22— 67th  III. 
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made  in  the  constitution  of  this  State,  and  to  carry  the  same 
into  complete  effect,  it  is  hereby  ordained  and  declared;"  and 
the  proviso  to  section  6, ''unless  by  this  constitution  it  is 
otherwise  directed/'  shows  that  it  was  intended  the  right  of 
persons  then  in  office  to  continue  to  exercise  the  duties  thereof, 
Avas  to  be  entirely  subject  to  the  other  provisions  of  the  instru- 
ment. In  that  connection  we  will  look  at  section  5  of  the 
schedule,  and  immediately  preceding  that  above  quoted  :  ''All 
existing  courts  which  are  not  in  this  constitution  specifically 
enumerated,  shall  continue  in  existence  and  exercise  their 
present  jurisdiction  until  ofJierwise provided  by  law." 

The  court  in  question  i.-  not  one  of  those  specifically  enu- 
merated in  the  constitution.  If  so,  then,  by  the  express  lan- 
guage just  quoted,  its  existence  was  continued,  subject  to  the 
power  of  the  legislature  to  determine  it,  which  was  done  by 
the  act  of  April  6,  1871,  and  the  relator  was  thereby  consti- 
tutionally deprived  of  his  office. 

The  remaining  question  is,  whether  relator  was  to  be  re- 
garded as  circuit  judge,  within  the  meaning  of  the  act  of  Jan- 
uary 29,  1869,  so  as  to  entitle  him  to  the  compensation  therein 
provided.  If  the  services  or  duties  required  or  imposed  by 
that  act  are  to  be  considered  as  judicial,  as  pertaining  to  the 
office  of  circuit  judge  as  such,  the  act  was  clearly  unconsti- 
tutional, because  the  constitution  of  1848  declared  that  the 
judges  of  the  circuit  courts  should  receive  a  salary  of  $1000 
per  annum,  pavable  quarterly,  and  no  more.  But  we  are  in- 
clined to  hold  that  the  duties  were  those  of  mere  commis- 
sioners of  re\'isiou,  and  the  designation  of  those  employed,  as 
■circuit  judges,  may  be  regarded  as  a  mere  descriptlo  personce. 
The  relator  does  not  fall  within  that  description  by  the  name 
of  office  given  to  him  by  the  act  creating  the  Common  Pleas 
court,  because,  as  we  have  shown,  it  is  there  provided  that  he 
shall  be  called  "the  Judge  of  the  Common  Pleas  Court  of 
Sparta."  Nor  does  he  fall  within  it,  by  having  the  same 
powers  and  duties  conferred  and  imposed  upon  him  as  upon 
the  circuit  judge  of  Randolph  county.     It  is  true,  the  second 
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and  third  clauses  of  the  first  section  of  the  act  creating  the 
court,  purport  to  do  so,  but  those  provisions  are  clearly  un- 
constitutional and  void.  The  People  v.  Evans,  18  111.  362; 
Holmes  V  Fihlenbnrg,  5-i  111.  203. 

The  relator  does  not  allege  in  his  petition,  that  he  ever 
entered  upon  the  performance  of  any  of  the  duties  required 
by  the  act  in  question,  and  upon  the  whole  case  we  are  of 
opinion  that  he  is  not  entitled  to  any  of  the  sums  claimed. 

The  demurrer  to  the  petition  will  therefore  be  sustained 
and  the  writ  of  mandamus  refused. 

Mandamus  refused. 


Henry  Tappan 


The  People,  etc.,  for  use  of  Trustees  of  Schools,  etc. 

1.  CoLLECTOK's  BOND— ;f<?7'  wliose  use  suit  sliould  be  brought  to  recover 
school  taxes.  In  a  suit  upon  the  bond  of  a  collector,  to  recover  school  taxes 
levied  by  the  school  directors  of  a  township,  and  collected,  the  suit  is 
properly  brought  in  the  name  of  the  People  of  the  State  of  Illinois,  for 
the  use  of  the  trustees  of  schools  of  the  township.  The  recovery,  in  such 
case,  will  be  in  trust  for  the  several  school  districts  wherein  the  taxes 
were  levied. 

2.  Same — presentation  of  county  cleric's  certificate  of  school  tax  due  each 
district.  The  presentation,  by  the  township  treasurer  to  the  collector,  of 
the  county  clerk's  certificate  of  the  amount  of  district  school  tax  due  each 
district  in  his  township,  as  required  in  section  45  of  the  school  law,  is 
not  regarded  as  a  prerequisite  to  a  right  of  action  on  the  collector's  bond 
for  the  taxes  collected  by  him,  and  need  not  be  averred  in  the  declara- 
tion. 

3.  But,  in  order  to  the  recovery  of  the  twelve  per  centum  on  the  amount 
of  the  taxes  due,  given  by  the  46th  section  of  the  same  law,  it  is  necessary 
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that  such  certificate  should  be  presented  before  suit,  and  such  presenta- 
tion should  be  averred  in  the  declaration.  This  percentage  being  a  pen- 
alty,  the  statute,  in  respect  to  its  recovery,  must  receive  a  strict  construc- 
tion. 

4.  Same — wTietJier  penalty  is  collectible  of  sureties.  The  twelve  per  cent 
penalty  given  by  the  46th  section  of  the  school  law,  for  the  neglect  or 
failure  of  the  collector  to  pay  over  school  taxes  on  presentation  of  the 
county  clerk's  certificate,  and  demand  by  the  township  treasurer,  may  be 
collected  of  the  collector  and  his  sureties  in  an  action  of  debt  upon  his- 
bond,  and  judgment  therefor  may  be  properly  rendered  against  them  iu 
such  suit. 

5.  Sam's,— form  of  judgment  in  suit  on  bond.  In  a  suit  upon  a  collector's- 
bond,  for  school  taxes  collected  by  him  for  several  school  districts  of  a 
township,  the  court  rendered  judgment  in  favor  of  the  trustees  of  schools- 
of  the  township  for  the  whole  sum,  without  specifying  the  amounts  due 
the  respective  districts,  whicli  was  assigned  for  error;  but  it  was  held,. 
that  this  was  a  matter  in  which  the  towmship  treasurer  and  school  dis- 
tricts were  alone  interested,  and  of  no  concern  to  the  defendants.  It 
■was,  however,  recommended  that,  on  another  trial,  the  judgment  should 
find  the  amounts  due  each  district,  as  a  matter  of  convenience  to  the 
school  officers. 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the 
Hon.  Horatio  M.  Vandeveer,  Judge,  presiding. 

Messrs.  John  M.  &,  John  Mayo  Palmer,  and  Mr.  W.  E. 
Wei,CH,  for  the  appellant. 

Mr.  John  I.  Pinaker,  for  the  appellees.  ^ 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  debt,  in  the  name  of  the  People  of 
the  State  of  Illinois,  for  the  use  of  the  trustees  of  schools  of 
township  No.  12  north,  of  range  No.  6  west  of  the  third  prin- 
cipal meridian,  against  Tappan,  the  appellant,  collector  of 
taxes  of  Macoupin  county,  and  his  sureties,  on  the  official 
bond  of  the  former  as  such  collector,  to  recover  the  amount 
of  district  school  taxes  levied  in  eight  several  school  districts 
of  said  township,  alleged  to  have  been  collected  by  Tappan. 
as  collector  of  taxes  for  the  year  1862. 
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A  demurrer  to  the  declaration  was  overruled  by  the  court 
below.  The  defendants  stood  by  their  demurrer,  and  the 
court  rendered  judgment  against  them  for  the  penalty  of  the 
bond,  to  be  discharged  upon  the  payment  of  §1217.50,  the 
damages  which  had  been  assessed  by  a  jury.  Tappan  ap- 
pealed. 

The  errors  assigned  are,  the  overruling  of  the  demurrer,  and 
the  rendering  judgment  for  an  aggregate  sum  without  specify- 
ing the  respective  amounts  recovered  for  the  several  school 
districts. 

It  is  first  objected,  that  the  suit  was  wrongly  brought  for  the 
use  of  the  trustees  of  schools  of  the  township  ;  that  it  should 
have  been  brouglit  for  the  use  of  the  township  treasurer,  or  for 
the  use  of  the  school  districts. 

It  is  true,  that  it  is  the  duty  of  the  collector  to  pay  over  the 
district  school  taxes  collected  to  the  township  treasurer ;  and 
the  statute  provides  that,  on  failure  of  the  collector  to  pay 
such  taxes  to  the  treasurer  on  demand,  it  shall  be  competent 
for  the  treasurer  or  any  authorized  person  to  proceed  against 
the  collector  and  his  securities,  etc.  Yet,  it  does  not  follow  that 
the  suit  on  the  collector's  bond  must  be  brought  for  the  use 
of  the  township  treasurer.  The  statute  is  silent  as  to  the  per- 
son for  whose  use  the  action  is  to  be  brought  in  such  case. 
Neither  the  trustees  of  schools  nor  the  township  treasurer 
would  recover  the  taxes  for  their  private  use.  The  recoverv 
would  be  in  trust  for  the  several  school  districts  wherein  the 
taxes  were  levied.  The  trustees  of  schools  of  the  township 
are  made,  by  statute,  a  body  corporate,  with  power  to  sue  and 
be  sued,  etc.  The  township  treasurer  is  appointed  and  re- 
movable by  them,  and  is  but  the  fiscal  officer  and  clerk  of  the 
corporation.  The  avails  of  a  rt'covery  for  the  use  of  the  trus- 
tees of  schools  would  be  paid  into  the  hands  of  the  township 
treasurer,  to  be  by  him  held  for  the  school  districts,  and  to  be 
paid  out  on  the  order  of  their  boards  of  school  directors. 

Section  62  of  the  school  act  of  1857,  provides  that  all  suits 
brought,  or  actions  instituted  under  the  provisions  of  the  act, 


342  Tappan  v.  The  People,  etc.  [Jan.  T. 

Opinion  of  the  Court. 

maybe  brought  in  the  name  of  the  board  of  trustees  of  town- 
ship   ,  range ,  except  as  is  provided  for  actions  qui  tarn 

in  the  act,  or  in  favor  of  county  superintendents.  It  is  an- 
swered to  this  :  that  the  present  suit  is  not  brought  under  the 
provisions  of  the  school  law,  but  that  it  is  an  action  upon  the 
collector's  bond.  Granting  that,  still,  the  provision  indicates, 
what  also  various  other  provisions  of  the  school  act  which  might 
be  cited,  go  to  show,  that  it  is  in  consonance  with  the  mani- 
fest spirit  and  intent  of  the  whole  tenor  of  the  school  law 
that  the  suit  should  be  brought  for  the  use  of  the  trustees  of 
schools,  rather  than  for  that  of  the  township  treasurer.  Tliere 
is  an  obvious  fitness,  too,  that  the  body  corporate,  itself^ 
should  be  the  party  to  the  suit,  rather  than  its  subordinate 
officer,  as  is  the  township  treasurer. 

We  do  not  regard  the  objection  as  well  taken,  that  the  suit 
should  have  been  brought  for  the  use  of  the  township  treas- 
urer instead  of  the  trustees  of  schools.  And  we  consider 
as  equally  unfounded  the  claim  that  the  suit  should  have 
been  brought  for  the  use  of  the  school  directors  of  the  dis- 
tricts. Although  these  district  school  taxes  are  levied  by  the 
school  directors  for  the  benefit  of  the  school  districts,  they  do 
not,  under  the  statute,  go  into  the  hands  or  the  keeping  of  the 
school  directors,  but  they  are  paid  into  the  hands  of  the  town- 
ship treasurer,  to  be  by  him  kept,  and  only  paid  out  upon  the 
order  of  the  proper  board  of  school  directors,  stating  the  pur- 
pose for  which,  and  on  what  account  drawn.  School  districts, 
too,  are  subject  to  be  altered  or  changed  at  any  regular  ses- 
sion of  the  school  trustees,  and  in  case  of  the  formation  of  a 
new  district  from  one  or  more  districts,  the  township  trustees 
of  schools  are  required  by  the  statute  to  make  division  of  the 
tax  funds  in  the  hands  of  the  township  treasurer,  or  which 
may  be  received  by  him,  and  distribute  them  among  the 
districts  concerned  according  to  a  certain  mode  pointed  out 
in  the  statute.  In  order,  then,  to  meet  the  contingency  of 
any  alteration  of  the  school  districts  by  the  township  trustees, 
it  is  necessary  that  the  taxes  should  go  into  the  hands  of  the 
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township  treasurer  where  the  trustees  can  control  any  divi- 
sion and  distribution  of  them  they  may  make. 

We  are  of  opinion  that  the  suit  was  properly  brought  for 
the  use  of  the  trustees  of  schools  of  the  township. 

Section  45  of  the  school  act  of  1857,  provides  that,  on  or 
before  the  first  day  of  April  next  after  the  delivery  of  the  tax 
books  to  tlie  collector,  or  so  soon  thereafter  as  the  township 
treasurer  shall  present  the  county  clerk's  certificate  of  the 
amount  of  district  school  tax  due  each  district  in  his  town- 
ship, and  make  a  demand  thereof,  the  collector  shall  pay  to 
the  township  treasurer  the  full  amount  of  the  tax  so  certified 
by  the  county  clerk,  retaining  only  his  fees  for  collection. 
The  next  section,  46,  provides  that,  if  any  collector  shall  fail 
to  pay  the  amount  of  said  tax,  or  any  part  thereof,  as  required 
in  the  aforesaid  section,  it  shall  be  competent  for  the  town- 
ship treasurer,  or  other  authorized  person,  to  proceed  against 
such  collector  and  his  securities  in  an  action  of  debt,  etc.,  and 
the  said  collector,  so  in  default,  shall  pay  twelve  per  centum 
upon  the  amount  due,  to  be  assessed  as  damages,  which  shall 
be  included  in  the  judgment  rendered  against  him. 

It  is  objected  that  the  declaration  is  defective  in  not  aver- 
ring such  demand,  and  the  presentation  of  such  certificate  as 
named  in  the  45th  section. 

The  declaration,  we  think,  does  suffi'ciently  aver  the  de- 
mand,- but  it  is  silent  as  to  presenting  the  certificate.  But 
we  can  not  regard  that  as  an  essential  prerequisite  to  a  right 
of  action  on  the  bond  for  the  taxes  collected.  The  only  pur- 
pose of  presenting  the  certificate  would  seem  to  be,  to  ac- 
quaint the  collector  with  the  amount  of  district  school  taxes 
due  the  school  districts  in  the  township.  But  the  collector 
has  the  means  of  such  information  in  his  own  hands  by  an 
inspection  of  the  tax  books  in  his  possession.  The  tax  books, 
as  we  understand,  have  set  down  in  them  the  same  statement 
of  the  amount  of  taxes  as  that  contained  in  the  certificate. 
We  do  not  perceive  that  the  presentation  of  the  certificate  is 
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material  in  order  to  the  paying  over  of  the  taxes  by  the  col- 
lector. After  the  time  limited  by  the  statute  for  their  pay- 
ment by  him,  the  collector  should  pay  over  these  taxes  which 
he  has  collected  to  the  township  treasurer  on  demand.  He 
has  no  just  claim  to  retain  them  afterwards,  and  his  doing  so, 
we  are  of  opinion,  should  be  regarded  as  a  breach  of  his  offi- 
cial duty  as  collector,  for  which  he  is  liable  on  his  official 
bond,  even  though  the  treasurer  may  have  neglected  to  pre- 
sent the  certificate.  At  least,  we  must  so  regard  it  as  respects 
the  declaration,  and  if  the  neglect  to  present  the  certificate 
did,  in  truth,  furnish  any  just  excuse  for  not  paying  over  the 
taxes,  the  collector  must  show  it  in  defense. 

But,  in  order  to  the  recovery  of  the  twelve  per  centum  on 
the  amount  due,  given  by  the  said  46th  section,  we  are  of 
opinion  that  the  certificate  should  have  been  presented.  This 
percentage  is  a  penalty,  and  the  statute,  in  respect  to  that,  is 
to  receive  a  strict  construction.  Differently  from  taxes  col- 
lected, there  is  no  duty  on  the  part  of  the  collector  to  pay 
this  penalty,  except  as  it  has  accrued  by  the  very  terms  of 
the  statute.  The  penally  is  given  by  the  46th  section  only 
on  failure  to  pay  the  amount  of  the  tax,  or  any  part  thereof, 
as  required  in  the  45th  section.  The  requirement  of  that  sec- 
tion is,  to  pay  on  or  before  the  day  therein  named,  or  so  soon 
thereafter  as  the  township  treasurer  shall  present  the  clerk's 
certificate  of  the  amount  due  each  district  and  make  a  de- 
mand therefor.  Without  the  presentation  of  such  certificate, 
there  would  be  no  failure  to  pay  as  required  by  the  45th  sec- 
tion, and,  therefore,  no  such  failure  to  pay  as,  by  the  terms 
of  the  statute,  would  incur  the  penalty.  Without  an  aver- 
ment of  the  presentation  of  this  certificate,  the  declaration,  in 
our  opinion,  was  defective  in  making  out  a  title  to  this  pen- 
alty, and  for  want  of  that  averment,  the  demurrer  to  the  as- 
signment of  breach  for  the  non-payment  of  twelve  per  centum 
on  the  amount  of  taxes  due,  should  have  been  sustained,  and 
there  was  error  in  overruling  the  demurrer  to  that  assign- 
ment of  breach. 
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It  is  insisted  further,  that  this  twelve  per  centum  on  the 
amount  of  the  taxes  due  is  recoverable  only  against  the  col- 
lector himself,  and  that  the  remedy  for  its  recovery  is  not  by 
an  action  upon  the  bond,  but  by  a  special  proceeding  under 
that  section.  The  proceeding  contemplated  by  the  section  is 
one  by  an  action  of  debt  against  the  collector  and  his  securi- 
ties, and  we  must  intend  it  to  be  one  upon  the  bond,  wherein 
is  to  be  found  the  obligation  which  the  sureties  have  assumed. 
It  would  be  an  anomalous  proceeding  to  charge  sureties  in  a 
bond  otherwise  than  by  virtue  of  their  bond,  and  in  an  action 
thereon  for  its  breach,  and  we  can  not  suppose  that  any  dif- 
ferent proceeding  against  the  collector  and  his  securities,  than 
one  upon  the  bond,  was  contemplated  by  the  statute,  in  the 
absence  of  language  expressly  so  declaring. 

Although  the  language  of  the  section  is,  that  the  collector, 
so  in  default,  shall  pay  twelve  per  centum,  etc.,  to  be  assessed 
as  damages,  which  shall  be  included  in  the  judgment  rendered 
against  him,  we  can  not  think  it  was  intended  that,  in  a  joint 
action  against  the  collector  and  his  sureties,  there  should  be 
a  joint  judgment  against  them  all  for  the  taxes  collected,  and 
a  separate  judgment  against  the  collector  alone  for  this  per- 
centage. That  would  be  in  violation  of  the  legal  rule  that, 
in  a  joint  action  on  a  contract,  there  can  be  but  one  judgment, 
and  that  against  all  the  defendants.  Although  the  statute 
speaks  only  of  a  judgment  against  the  collector,  we  do  not 
understand  that  to  preclude  the  idea  that  there  may  be  a 
judgment  against  the  sureties  also  with  him.  The  majority 
of  the  court  are  of  opinion  that  this  percentage  is  recoverable 
against  the  collector  and  his  sureties  in  an  action  upon  the 
bond. 

As  to  the  judgment  for  an  aggregate  sum,  without  specify- 
ing the  amounts  due  the  respective  districts,  that  would  seem 
to  be  a  matter  in  which  only  the  township  treasurer  and  the 
school  districts  are  interested,  and  not  to  concern  the  defend- 
ants. Had  the  taxes  been  paid  over  to  the  township  treasurer 
on  demand,  they  could   have    been   received  as  an  aggregate 
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sum.  It  might  be  well,  however,  on  another  trial,  for  the 
jury  to  find,  by  a  special  verdict,  what  portions  of  the  total 
amount  are  due  the  several  school  districts,  so  as  to  save  the 
township  treasurer  the  embarrassment  of  ascertaining  the 
same  by  extrinsic  inquiry. 

For  the  error  above  indicated,  in  overruling  the  demurrer, 
the  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Edward  Pratt 


Nathaniel  Tucker  et  al. 

1.  Replevin — return — 10116)1  awarded.  Where  property  levied  on  hy  a 
sherifl"  under  an  execution  is  replevied  by  a  third  partj^,  and  the  officer  pleads 
property  in  the  defendant  in  execution,  tooti  cZe^me^,  and  justification  under 
the  execution,  and  a  verdict  is  found  in  favor  of  the  plaintiff  except  as  to 
a  certain  mare,  it  is  error  not  to  render  judgment  in  favor  of  the  defend- 
ant for  the  return  of  such  mare. 

3.  Ekror — which  works  no  injury.  Courts  will  not  reverse  unless  it 
appears  that  the  error  complained  of  worked  injury  to  the  party  com- 
plaining. Thus,  in  replevin  for  property  levied  on  under  execution, 
Avhere  it  clearly  appears  tliat  the  property  belonged  to  the  plaintiff,  and 
not  to  the  defendant  in  execution,  the  refusal  to  admit  the  execution  in 
evidence  is  au  error  which  can  not  injure  the  defendant. 

Writ  of  Error  to  the  Circuit  Court  of  Tazewell  county; 
the  Hon.  Chari.es  Turner,  Judge,  presiding. 

This  was  an  action  of  replevin,  by  Kathaniel  Tucker  and 
Henry  Mansfield,  partners,  by  the  name  and  style  of  Tucker 
&  Mansfield,  against  Edward  Pratt,  sheriff,  etc.  The  opinion 
states  the  facts. 
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Mr.  John  B.  Cohrs,  for  the  plaintiff  in  error. 

Messrs  Roberts,  Green  &  Purple,  for  the  defendants  in 
error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  replevin,  brought  in  the  Tazewell 
circuit  court,  by  defendants  in  error,  against  plaintiff  in  error, 
who  was  acting  sheriff  of  the  county. 

The  suit  was  for  the  recovery  of  a  lot  of  horses  and  mules 
and  a  set  of  harness.  Pleas  were  filed,  first,  non  detinet;  sec- 
ond, property  in  one  John  L.  Winters,  and  third,  a  justifica- 
tion under  an  execution  from  the  circuit  court  of  Tazewell 
county,  in  favor  of  Edward  AVilson,  and  against  Winters, 
under  which  the  property  had  been  seized  to  satisfy  the  same. 
Issues  were  formed  on  these  pleas,  and  atrial  had,  resulting  in 
a  verdict  that  the  property  was  in  plaintiffs,  "except  the  mare 
bought  at  Allenswortii's  sale."  After  overruling  a  motion 
for  a  new  trial,  the  court  rendered  judgment  against  defend- 
ant for  the  costs  of  the  suit. 

On  this  verdict,  it  is  manifest  that  the  court  below  erred 
in  not  rendering  a  judgment  for  the  return  of  the  mare  pur- 
chased at  the  Allensworth  sale.  By  the  finding  of  the  jury, 
defendants  in  error  had  no  right  to  that  animal,  and  having  na 
right  to  it,  they  took  it  wrongfully  from  plaintiff  in  error. 
He  had  seized  it  on  execution,  and  defendants  in  error  replev- 
ied it  from  him,  and  the  jury  found  they  had  no  right  to  the 
mare,  and  they  have  no  pretense  of  right  to  hold  it,  and  should 
have  been  required  to  return  it  to  the  officer,  and  the  judg- 
ment should  have  been  so  rendered. 

It  is  next  urged  that  the  court  below  erred  in  refusing  to 
permit  the  execution  to  be  read  in  evidence  to  the  jury. 
Even  if  it  was  improperly  excluded  from  the  jury,  we  fail  to 
see  that  it  worked  any  wrong  to  plaintiff  in  error.  The  in- 
structions presented  to  the  jury  the  same  issue  that  would 
have    been   before   them  had  the  execution  been  admitted* 
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The  question  tried  was,  whether  defendants  in  error  owned 
the  property,  or  whether  it  belonged  to  Winters,  and  was 
liable  to  sale  on  execution.  Had  the  jury  found  the  property 
did  not  belong  to  defendants  in  error,  but  that  it  did  belong- 
to  Winters,  then  a  judgment  that  the  property  be  returned 
would  have  followed.  But  the  jury  found  it  belonged  to 
defendants  in  error,  and  the  introduction  of  the  execution  in 
evidence  could  not  have  changed  the  result  in  the  slightest 
degree.  Courts  will  not  reverse,  unless  it  appears  that  the 
error  complained  of  may  have  worked  injury  to  the  partv 
urging  it. 

The  evidence  sustains  the  verdict  of  the  jury;  but  for  the 
error  indicated,  the  judgment  of  the  court  below  is  reversed, 
and  the  cause  remanded  with  leave  to  move  for  the  rendition 
of  a  correct  judgment  on  the  verdict. 

Judgment  reversed. 


The  United  States  Express  Company 

V. 

Albert  W.  Hutchins. 

1.  Evidence — letter  of  third  party.  In  an  action  against  an  express 
company  bj^  a  part}'  who  intrusted  the  company  "with  a  package  of  money 
to  be  carried  to  a  third  party,  to  recover  for  its  loss,  the  company,  on  the 
trial,  oflered  in  evidence  a  letter,  written  by  the  party  to  whom  the  money 
was  sent,  directed  to  the  plaintiff,  and  which  a  partner  of  the  plaintifl 
had  forwarded  to  an  agent  of  the  company,  which  the  court  refused  to 
admit:  Held,  that  the  statements  in  the  letter  could  not  be  used  as  evidence 
against  the  plaintiff,  if  they  contained  matter  inculpating  him,  or  were 
otherwise  material,  and  that  plaintiff's  consent  that  his  partner  might  send 
the  letter  to  the  company,  was  not  an  adoption  by  him  of  its  contents. 
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2.    Express  company — extent  of  their  linbility.    Express  companies  are 
insurers  for  the  safe  delivery  of  a  money  package  intrusted  to  them  for 
delivery  to  another  person,  and  nothing  can  excuse  them  from  their  obli- 
gation safely  to  carry  and   deliver,  but  the   act  of  God   or  the  public 
nemy. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Albert  W.  Hutchins 
against  the  United  States  Express  Company,  to  recover  the 
sum  of  $2000,  alleged  to  have  been  left  in  defendant's  office 
in  Latrona,  111,,  to  be  forwarded  by  it  to  M.  F.  Hutchins,  at 
Lowell,  Massachusetts.  The  case  was  before  this  court  at  the 
January  term,  1871,  and  reported  in  58  111.  44.  The  material 
facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Williams  &  Burr,  for  the  appellant. 

Messrs.  Weldon  &  Benjamin,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  in  the  McLean  circuit 
court,  against  an  express  company,  for  failing  to  deliver  a 
package  of  money  intrusted  to  them. 

The  cause  has  been  twice  tried,  resulting  on  each  trial  in  a 
verdict  for  the  plaintiff  for  two  thousand  dollars. 

The  grounds  relied  on  for  a  reversal  of  the  judgment,  are 
two:  1.  Misdirection  of  the  court  in  excluding  a  certain 
letter  from  the  jury,  offered  by  the  defendant.  2.  That  the 
verdict  is  contrary  to  the  law  and  the  evidence. 

On  the  first  point,  the  letter  in  question  was  not  written  by 
the  plaintiff,  but  by  his  cousin  in  Massachusetts,  and  was 
sent  to  an  employee  of  the  defendant  by  one  Nelson,  who  was 
then,  or  had  been,  a  partner  in  business  with  the  plaintiff. 
The  writer  of  the  letter  was  the  person  to  whom  the  package, 
said  to  contain  the  money,  was  sent.  We  are  not  of  opinion 
the  statements  in  the  letter  could  be  read  as  evidence  against 
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the  plaintiff,  if  they  contained  matter  incnlpating  him,  or 
were  otherwise  material.  The  whole  purport  of  the  letter  is 
so  unimportant  that  its  admission  or  rejection  could  have 
prejudiced  nobody.  The  mere  fact  that  plaintiff  consented 
that  his  partner,  jSTelson,  might  send  the  letter  to  Fuller,  was 
not  an  adoption  of  its  contents  by  the  plaintiff,  whatever  they 
might  be.  But  they  were  wholly  unimportant.  The  writer 
of  the  letter  had  testified  in  the  cause  and  so  had  the  plain- 
tiff. 

On  the  remaining  point,  there  is  not  what  may  be  termed 
a  conflict  of  evidence.  The  plaintiff's  case  was  made  out,  if 
the  jury  believed  his  statements,  by  positive  and  uncontra- 
dicted testimony,  and  however  much  it  may  be  shrouded  in 
suspicion,  however  doubtful  the  fact  may  be  of  the  deposit 
of  money  in  the  package  delivered  to  the  express  company, 
the  jury  have  found  the  fact,  and  it  is  impossible  for  this 
court  to  say  they  erred  in  so  doing.  It  is  not  at  all  strange 
that  a  package  of  money,  containing  two  thousand  dollars, 
should  be  delivered  to  the  agent  of  an  express  company  to 
be  transported  to  a  distant  State,  nor  is  it  strange  or  improb- 
able that  this  plaintiff  had  that  amount  of  money  and  dis- 
patched it  in  that  mode.  He  testifies,  positively,  to  the  fact, 
and  being  so  delivered,  the  company  must  account  for  it. 
They  became  insurers  for  its  safe  delivery.  Being  so,  nothing 
can  excuse  them  from  their  obligation  safely  to  carry  and 
•deliver,  but  the  act  of  God  or  the  public  enemy. 

This  rule  of  the  common  law,  the  rigid  application  of  which 
has  given  so  much  satisfaction  and  security  to  the  commerce  of 
nations,  is  properly  invoked  in  cases  like  this. 

Express  companies  have  so  many  opportunities  to  do  wrong, 
80  many  temptations  are  spread  out  before  their  employees, 
and  such  is  the  public  necessity  for  intrusting  them,  every 
presumption  should,  of  right,  be  against  them,  and  should 
prevail,  unless  rebutted. 

We  perceive  nothing  in  this  case,  suspicious  as  some  por- 
tions of  it  may  be,  to  justify  us  in  disturbing  the  verdict,  the 
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more  especially  as  two  juries,  on  substantially  the  same   evi- 
dence, have  found  the  same  way. 

Perceiving  no  error  in   the   record,  the  judgment   must  be 
affirmed. 

Judgment  affirmed. 


The  Quincy  Whig  Company 

V. 

John  Tillson. 

1.  CoNTnsTDANCE — diligence  to  procure  witness.  Where  suit  was  brought 
to  the  March  term  of  the  circuit  court,  summons  served  on  the  4th  day 
of  March,  and  the  court  convened  on  the  25th  day  of  the  same  month,  but 
the  cause  was  not  tried  until  the  5th  of  April,  and  the  witnesses  on  account 
of  whose  absence  a  continuance  was  sought,  resided  in  this  State,  only 
about  one  hundred  and  twenty  miles  distant,  and  the  party  took  no  steps 
to  have  their  depositions  taken  or  to  procure  their  attendance,  except  tele- 
graphing and  writing  to  them  to  attend  as  witnesses:  Held,  that  no  such 
diligence  was  shown  as  to  entitle  the  party  to  a  continuance. 

2.  Where  a  continuance  is  sought  on  account  of  the  absence  of  a  party  in 
interest  whose  testimony  is  desired,  there  must  be  shown  something  more 
than  reasonable  diligence  to  procure  his  attendance  or  deposition.  In 
such  a  case  a  higher  degree  of  diligence  will  be  required  than  in  ordinary 
cases. 

3.  Same — counter  affidavit  not  admitted.  On  an  application  for  a  con- 
tinuance, counter  affidavits  can  not  be  received  and  considered  by  the 
court;  but  where  such  an  affidavit  is  heard,  it  will  not  be  such  an  error 
as  to  reverse,  if,  indepundent  of  such  affidavit,  this  court  can  see  that  the 
application  was  properly  overruled. 

4.  EvEDENCE — not  limited  by  plaintiff 's  account  filed  with  his  declaration. 
Where  the  plaintiff  sued  for  services,  declaring  in  the  common  counts,  and 
filed  with  his  declaration  an  account  for  services  up  to  June  20,  1870: 
Held,  that  his  right  to  recover  was  not  limited  as  to  the  time,  by  the 
■account  filed,  it  being  no  part  of  the  declaration. 
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5.  Same — its  admissibility  tested  by  pleadings.  Where  the  plaintiff 
declares  in  the  common  counts,  and  the  Statute  of  Limitations  is  not  plead- 
ed, any  evidence  of  indebtedness  which  may  have  become  due  prior  ta 
the  day  stated  in  the  declaration,  is  admissible. 

Writ  of  Error  to  the  Circuit  Court  of  Adams  county;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  the  plaintiff  declaring  in 
the  common  counts  only.  The  account  filed  with  the  decla- 
ration was  as  follows : 

The  Quincy  Whig  Company, 

To  John  Tillson,  Dr. 
To  services  as  editor  of  the  Quincy  Whig,  from  Aug.  1,  1869^ 

to   June  20,  1871,  at  $35  per  week, $3445 

To    money   paid, 3500 

To   money  received   and  advanced, 3500 

To   money  had  and  advanced  by  me, 3500 

To   interest  on  moneys  due, 500 

Mr.  John  H.  WiiiLiAMS,  for  the  plaintiff"  in  error. 
Messrs.  Browning  &  Bushnell,  for  the  defendant  in  error. 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  defendant 
in  error,  against  plaintiff  in  error,  to  recover  the  value  of 
his  services  as  editor  in  chief  of  the  "Quincy  Whig."  The 
declaration  only  contains  the  common  counts  for  work  and 
labor,  and  the  money  counts,  to  which  the  plea  of  non-assump- 
sit was  filed.  By  consent,  a  trial  was  had  before  the  court 
without  the  intervention  of  a  jury,  which  resulted  in  a  judg- 
ment for  defendant  in  error,  to  reverse  which  the  company 
bring  the  cause  to  this  court  on  a  writ  of  error. 

The  error  relied  on  most  confidently  to  reverse  the  judg- 
ment is,  that  the  court  erred  in  overruling  the  motion  for  a 
continuance.     The  motion  was  based  on  two  affidavits.     The 
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suit  was  brought  to  the  March  term,  ]872,  and  the  summons 
was  served  on  the  4th  day  of  March.  The  court  convened  on 
the  25th  day  of  the  month.  The  motion  to  continue  Avas 
made  on  the  3d  day  of  April,  and  was  overruled  on  the  5th 
day  of  the  same  month,  and  the  trial  had.  It  will  be  seen 
that  twenty-nine  days  intervened  between  the  service  of  pro- 
cess and  the  day  on  which  the  motion  was  made.  It  is  alleged 
that  the  witnesses  whose  testimony  was  desired  all  resided  in 
Sangamon  county,  in  this  State. 

Conceding  that  the  evidence  of  the  absent  witnesses  was  ma- 
terial to  the  defense  of  the  action,  no  diligence  whatever  was 
used  to  procure  their  depositions  or  their  attendance.  There 
was  ample  time  after  the  service  of  the  summons  to  have 
given  the  statutory  notice  and  take  the  depositions  of  the 
several  witnesses  before  the  cause  was  reached  for  trial.  No 
reason  is  perceived  why  it  was  not  the  duty  of  the  company 
to  use  the  process  of  the  law  and  compel  their  attendance  in 
open  court.  This  was  entirely  practicable,  and  it  was  its 
plain  duty  to  do  so.  The  distance  to  the  place  of  the  resi- 
dence of  the  several  witnesses  would  not  exceed  one  hundred 
and  twenty  miles,  and  the  point  could  have  been  reached  in  six 
or  seven  hours  travel. 

It  is  not  an  unreasonable  inference  from  the  proposition 
made  by  Mr.  Prince,  as  stated  in  his  affidavit,  to  Mr.  Bush- 
nell,  to  take  the  depositions  of  the  witnesses  at  once  if  he 
would  waive  the  ten  days  notice,  that  the  witnesses  were  then 
in  Quincy  in  the  county  where  the  cause  was  then  pending. 
In  that  case,  the  plaintiif  in  error  ought  to  have  had  them 
regularly  subpoenaed  to  attend,  and  used  the  process  of  the 
court  to  compel  their  attendance  at  the  trial  soon  to  take 
place.     This  obvious  duty  was  neglected. 

The  affidavits  do  not  show  that  the  plaintiff  in  error  used 

any  of  the  means  provided  by  law  to  procure  the  depositions 

or  the  attendance  of  the  witnesses.     It   does  not   avail  the 

party  anything  that  the  witnesses  were  written  or  telegraphed 

to  be  present  at  the  trial.     The  law  has  provided  a  different 
23— 67th  III. 
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mode  for  procuring  their  depositions  or  their  attendance,  and 
it  must  be  followed. 

One  of  the  witnesses,  Judson  Phillips,  Avhose  attendance, 
it  is  alleged,  could  not  be  procured,  was  present  and  testified, 
and  it  is  quite  obvious  that  the  depositions  or  attendance  of 
the  other  two  witnesses  could  have  been  obtained  if  any  rea- 
sonable effort  had  been  made.  The  affidavit  ftiils  to  show 
that  the  witness  D.  L.  Phillips  was  absent  from  home  between 
the  4th  of  March  and  the  '2d  of  April,  so  that  his  deposition 
could  not  have  been  taken  in  time  for  the  trial.  He  was  the 
president  of  the  company,  and  a  party  in  interest,  and  defendant 
would  be  required  to  show  something  more  than  reasonable 
diligence  before  the  cause  could  be  continued  on  account  of 
his  absence.  Certainly  a  higher  degree  of  diligence  would 
be  required  than  in  ordinary  cases. 

The  counter  affidavit  of  Mr.  Bushnell  could  not  properly 
be  received  and  considered,  but  it  does  not  appear  that  the 
court  founded  any  action  upon  it,  and  there  was  no  serious 
error  in  merelv  hearing  it  read.  Independently  of  that  affi- 
davit, the  motion  for  a  continuance  was  properly  overruled, 
and  if  it  was  considered  by  the  court,  it  could  do  plaintiff  in 
€rror  no  possible  harm.      Wick  v.  Weber,  64  111.  167. 

It  is  uro-ed  that  the  amount  found  bv  the  court  for  which 
the  judgment  was  rendered  is  excessive,  and  is  against  the 
weight  of  the  evidence.  The  testimony  was  quite  conflicting 
as  to  the  value  of  the  services  rendered,  and  after  a  careful 
consideration  of  the  entire  evidence,  we  are  not  prepared  to 
sav  that  the  finding  of  the  court  was  against  the  weight  of 
the  evidence.  Indeed,  we  think  it  was  not,  and  are  satisfied 
that  there  is  no  cause  for  disturbing  the  judgment. 

There  was  no  error  in  the  court  in  permitting  evidence  of 
services  rendered  after  June  20,  1870.  Plaintiff's  right  to 
recover  was  not  limited,  as  to  time,  by  the  account  filed.  It 
has  been  repeatedly  held  by  this  court  that  the  account  filed 
with  the  declaration,  as  required  by  the  practice  act,  forms 
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no  part  of  the  declaration  itself.  Humphrey  et  al.  v.  Phillips, 
57  111.  136. 

It  is  averred  in  the  declaration  that  defendant  was  indebted 
to  phiintiif  on  the  1st  day  of  February,  1872.  No  statute 
of  limitations  was  pleaded,  and  hence  any  evidence  of  indebt- 
edness which  may  have  become  due  anterior  to  that  date, 
was  admissible,  and  the  court  properly  overruled  the  objec- 
tion taken. 

Perceiving  no  material  error  in  the  record,  the   judgment 

is  affirmed. 

Judgment  affirmed. 


C.    &    J.    CONKLING 
V. 

Caroline  Doul  et  al. 

1.  Husband  and  wipe.  In  the  absence  of  an  estate  in  the  wife  created 
through  the  intervention  of  trustees,  or  derived  from  persons  other  than 
her  husband,  so  as  to  bring  it  within  the  act  of  1861,  the  rights  of  husband 
and  wife  will  be  precisely  as  at  common  law.  If  the  husband  consents 
that  his  wife  may  hold  personal  property  and  carry  on  business  in  her 
own  name,  or  receive  the  rents  and  profits  of  her  land,  unless  such  consent 
is  based  upon  a  sufficient  consideration,  he  may  withdraw  it  at  any  time, 
and  assert  his  rights  at  common  law. 

2.  Married  women — separate  estate  cognizable  in  equity.  It  is  only 
where  the  separate  estate  of  a  married  woman  is  created  through  the  in- 
tervention of  trustees  holding  for  her  sole  use,  that  a  court  of  equitj-will 
take  cognizance  to  charge  the  same  with  her  debts.  Where  it  is  acquired 
under  the  act  of  1861,  from  a  source  other  than  her  husband,  it  is  a  legal 
estate,  and  in  that  case  she  has  legal  capacity  to  enter  into  contracts  in  re- 
spect to  it,  which  are  cognizable  in  a  court  of  law. 

o.  Same — ichen  separate  estate  chargeable  in  equity.  Where  an  estate  is 
vested  in  trustees  for  the  use  of  a  married  woman,  she  can  neither  dispose 
of  the  same  nor  create  a  charge  upon  it  except  in  the  manner  and  for  the 
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purposes  specified  in  the  instrument  creating  the  trust;  and  the  courts 
will  not  render  a  decree  establishing  a  charge  on  it  without  having  tlie 
trustees  and  the  instrument  before  them. 

4.  Same — contracts  not  relating  to  separate  property,  void.  Where  a  mar- 
ried woman  kept  a  restaurant,  with  her  husband's  consent,  and  purchased 
groceries  to  enable  her  to  carry  on  the  business,  and  it  did  not  appear 
that  she  acquired  the  property  since  the  act  of  1861,  from  some  other 
source  than  her  husband,  or  acquired  the  same  by  her  earnings  since  the 
act  of  1869,  or  that  it  was  held  for  her  separate  use  by  trustees,  it  was  held., 
that  a  creditor's  claim  for  the  balance  due  from  her  on  an  account  was 
void  at  law. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  John  A.  McCi.ernand,  Judge,  presiding. 

Messrs.  J.  C.  &  C.  L.  Coxklixg,  for  the  plaintiffs  in  error. 

Messrs.  Harvey  &  Woi.cott,  for  the  defendants  in  error. 

Mr.  Justice  McAlt-,ister  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  equity,  by  plaintiffs  in  error,  who  were 
engaged  in  traders  grocers,  against  defendants  in  error,  who 
were  husband  and  wife,  and  living  together  as  such,  for  the 
purpose  of  having  the  balance  of  a  running  account  for  gro- 
ceries furnished  by  plaintiffs  to  the  wife  while  she  was  carrv- 
ing  on  a  restaurant  in  her  own  name  with  the  husband's  con- 
sent, declared  to  be  a  charge  upon  her  separate  estate,  and 
decreed  to  be  paid  therefrom.  The  bill  alleges  that  she  owned 
property  in  her  own  name;  that  the  articles  purchased  bv  her 
increased  the  value  of  her  separate  property,  and  that  she 
purchased  them  with  the  intention  that  they  should  be  a 
charge  upon  her  separate  property. 

The  bill  not  waiving  the  necessity  of  an  answer  upon  oath, 
she  answered  under  oath,  denying  that  she  purchased  the 
articles  with  the  intention  of  making  them  a  charge  upon  her 
separate  estate,  or  that  they  increased  the  value  thereof. 

E-eplication  was  filed,  and  the  cause  heard  upon  pleadings 
and  proofs, the  court  below  dismissing  the  bill.     The  plaintiffs- 
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bring  the  record  here  by  writ  of  error,  and  assign  error  upon 
that  decree. 

From  our  examination  of  the  record,  which  is  in  a  small 
compass,  we  do  not  find  that  any  attempt  was  made  to  show 
that  the  alleged  separate  estate,  upon  which  it  is  sought  to 
make  this  balance  of  account  a  charge,  was  created  thi-ough 
the  intervention  of  trustees  holding  for  the  sole  use  and  ben- 
efit of  the  wife,  so  as  to  establish  the  case  of  a  separate  estate 
cognizable  by  equity;  nor  was  there  anything  tending  to 
show  that  the  wife's  separate  property  was  derived  from  per- 
sons other  than  her  husband,  so  as  to  bring  it  within  the 
statute  of  1861  relative  to  the  separate  property  of  married 
women. 

It  is  alleged  that  the  business  of  keeping  a  restaurant  was 
carried  on  by  means  derived  from  the  wife's  own  earnings, 
but  it  is  not  alleged  that  these  earnings  were  since  the  act  of 
18G9  went  into  force,  giving  such  earnings  to  the  wife. 

In  the  absence  of  an  estate  created  through  the  intervention 
of  trustees,  or  derived  from  persons  other  than  the  husband, 
so  as  to  bring;  it  within  the  act  of  1861,  the  riirhts  of  husband 
and  wife  here  are  precisely  as  at  common  law.  If  he  consents 
that  she  may  hold  personal  property  and  carry  on  business  in 
her  own  name,  or  receive  the  rents  and  profits  of  her  land, 
and  that  is  all  the  record  shows,  still,  if  that  consent  is  not 
based  upon  a  sufficient  consideration,  it  may  be  at  any  time 
withdrawn,  and  his  rights  at  common  law  asserted. 

If  the  alleged  separate  estate  had  been  created  by  an  in- 
strument vesting  the  property  in  trustees  for  her  sole  use  and 
benefit,  she  could  neither  dispose  of  the  property  nor  create 
a  charge  upon  it,  except  in  the  manner  and  for  the  purposes 
specified  in  the  instrument.  Swift  v.  Castle,  23  111.  209.  And 
no  court  would  render  any  decree  establishing  such  charge, 
without  having  the  trustees  and  the  instrument  before  it. 

If  the  alleged  separate  estate  was  derived  from  persons  other 
than  the  husband,  so  as  to  bring  it  within  the  act  of  1861, 
then  if,  by  the  manner  of  becoming  invested,  it  would  have 
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been  a  legal  estate  in  a  feme  sole,  it  would  likewise  be  such 
in  Mrs.  Doul.  In  that  case,  she  would  be  clothed  with  a  legal 
capacity,  by  implication  of  the  statute,  to  enter  into  contracts 
in  respect  to  such  separate  estate,  which  would  be  cognizable 
by  courts  of  law.  Cookson  v.  Toole,  59  111.  515.  But  how 
far  and  under  what  circumstances  her  general  engagements 
could  properly  be  made  a  charge  upon  her  separate  estate, 
whether  legal  or  equitable,  by  courts  of  equity,  we  are  not 
now  called  upon  to  decide.  No  case  is  presented  by  this  rec- 
ord calling  for  a  decision  upon  such  a  question. 

As  this  case  stands,  we  regard  the  claim  against  the  wife, 
for  the  balance  of  the  grocery  bill,  as  void  at  law,  and  there 
is  shown  no  ground  for  making  it  a  charge  upon  her  separate 
estate  in  equity. 

The  bill  was  properly  dismissed,  and  the  decree  must  be 
affirmed. 

Judgment  affirmed. 

Mr.  Justice  Walker:  I  concur  in  the  decision  in  this 
case,  but  think  tlie  wife  should  be  held  liable  to  be  sued  at 
law,  and  the  money  collected  out  of  her  separate  property,  as 
she  was  doing  business  in  her  own  name  for  her  own  profit, 
with   the  full  consent  of  her  husband. 


Thomas  Jasper  et  al. 

V. 

James  Purnell. 

1.  Excessive  damages — in  case  of  wilful  trespass.  Where  eleven  per- 
sons, in  the  night  time,  wantonly  and  forcibly,  without  permission  of  the 
owner,  who  was  a  tenant,  tore  down  his  house,  erected  on  leased  ground, 
the  lease  having  expired,  and  removed  the  building  materials,  horses, 
goods  and  chattels  in  the  building  to  the  public  street  or  square  in  front 
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of  it,  and  in  so  doing  did  some  damage  to  the  property:  Held,  that  a  ver- 
dict assessing  the  tenant's  damages  at  $600,  would  not  be  set  aside  as 
excessive. 

2.  Damages — ichen  exemplary  may  he  allowed.  In  case  of  a  wilful  tres- 
pass, where  the  circumstances  indicate  wantonness  and  malice,  exemplary 
damages  may  properly  be  awarded,  and  no  court  should  weigh  the  testi- 
mony nicely  for  the  purpose  of  reducing  the  amount. 

o.  The  fact  that  the  trespasser  in  such  a  case  may  have  believed  he 
had  the  right  to  do  the  act  complained  of,  can  not  be  admitted  to  shield 
him  from  just  punishment  for  the  wrong  committed.  He  is  bound  to 
know  the  law,  and  acting  without  such  knowledge  must  be  regarded  as 
reckless. 

4.  Trespass — ndvice  of  counsel  %cill  not  affect  the  question  of  damages. 
The  advice  of  counsel  can  not  be  received  in  a  case  of  wanton  and  wilful 
trespass,  as  affecting  the  question  of  damages.  Such  principle  has  only 
been  applied  in  actions  for  malicious  prosecution. 

Appfat,  from  the  Circuit  Court  of  Adams  county;  the  Hon. 
Joseph  Sibi.ey,  Judge,  presiding. 

This  was  an  action  of  trespass  quare  clausum /regit,  by  James 
Purnell  against  Thomas  Jasper  and  various  others. 

It  appeared  that  iu  May,  1869,  Jasper,  being  the  owner  of 
a  lot  in  the  city  of  Quincy,  verbally  leased  the  same  to  the 
plaintiff  for  a  certain  time,  with  the  privilege  of  erecting  a 
building  thereon  and  removing  the  same.  The  plaintiff  after- 
wards erected  a  board  staljle  on  the  lot,  by  setting  posts  in 
the  ground  to  support  the  roof.  After  the  expiration  of  the 
lease  Jasper  demanded  possession,  which  was  refused.  Jasper, 
and  a  number  of  others  acting  under  him,  then  tore  down 
and  removed  the  stable,  and  horses,  etc.,  therein.  The  fourth 
instruction  asked  l:)y  the  defendant,  and  refused,  is  as  fol- 
lows : 

"If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant Jasper,  before  the  commission  of  the  acts  in  evidence,  in 
good  faith  consulted  competent  legal  counsel  in  reference  to 
his  rights  in  respect  to  the  possession  of  the  lot  and  property 
thereon  situated,  and  in  good  faith  acted  upon  the  advice  of 
such  counsel   in  entering  upon  such    lot  and   the  removal  of 
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said  property  therefrom,  the  jury  should  consider  and  give 
weight  to  sueh  evidence,  in  determining  the  amount  of  plain- 
tiff's damages,  as  affected  by  the  question  of  malice  on  the 
part  of  defendants." 

Messrs.  Warren,  Wheat  &  Hamilton,  and  Mr.  W.  G. 
EwiNG,  for  the  appellants. 

Messrs.  Wheat  &  Marcy,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

That  appellants  are  guilty  of  a  trespass,  is  conceded  bv 
their  counsel ;  but  it  is  insisted  that  the  damages  assessed 
are  wholly  disproportionate  to  the  injury  sustained. 

Eleven  persons,  in  the  night  time,  wantonly  and  forciblv, 
and  without  any  license  or  permission  from  the  owner,  tore 
down  a  building  erected  on  leased  ground,  the  lease  having 
expired,  and  removed  the  building  materials,  horses  and  goods 
and  chattels  in  the  building,  to  the  street  or  square  in  front 
of  it,  and  did  some  damage  to  the  property.  The  verdict 
was  for  $600. 

Even  if  the  party  whose  property  was  thus  injured  was  a 
mere  tenant  at  will,  he  ought  not  to  be  dispossessed  in  this 
manner.  E,esort  should  have  been  had  to  the  appropriate 
action  to  obtain  possession.  If  a  party,  with  the  police  force 
at  his  command,  can  thus  violate  the  law  and  trample  upon 
the  rights  of  the  citizen  with  slight  punishment,  there  is  no 
security  for  any  possession — no  protection  to  property. 

The  whole  conduct  of  the  parties  was  an  outrage  upon 
individual  rights  and  upon  the  law,  and  all  the  circumstances 
indicate  wantonness  and  malice.  In  such  a  case  exemplary 
damages  were  properly  awarded,  and  no  court  should  weigh 
the  testimony  nicely  for  the  purpose  of  reducing  the  amount. 

Objection  is  made  to  several  instructions  refused.  The 
fifth  in  the  series  is  substantially  contained  in  the  second 
given  for  the  appellants. 
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The  third,  sixth  and  seventh  are  so  much  alike  that  they 
will  be  considered  together.  They  assume  that  if  the  defend- 
ants acted  in  good  faith,  and  under  the  belief  that  Jasper  had 
the  right  to  remove  the  property,  then  they  are  liable  only 
for  actual  damages. 

When  one  man  invades  the  rights  of  another  and  trans- 
gresses the  law,  he  does  so  at  his  peril.  He  can  not  exempt 
himself  from  punishment  when  he  misapprehends  the  law, 
because  he  believes  that  he  was  right.  He  is  bound  to  know  the 
law,  and  if  he  does  not,  it  is  his  duty  to  acquire  such  knowl- 
edge. Action,  without  it,  must  be  regarded  as  reckless. 
Johnson  v.  Camp,  51  111.  219. 

The  fourth  instruction  was  properly  refused.  We  are  not 
aware  that  tlie  advice  of  counsel  has  ever  been  held  to  be  any 
excuse  in  actions  of  this  character,  and  counsel  have  referred 
us  to  no  authority.  The  principle  has  only  been  made  to 
apply  in  actions  for  malicious  prosecution.  But  the  evidence 
did  not  justify  the  instruction.  It  does  not  appear,  either 
in  the  testimony  or  in  the  instruction,  that  any  statement  of 
facts  was  made  to  the  counsel  who  gave  tlie  advice;  and  the 
Avitness,  upon  cross-examination,  said:  ''I  don't  know  that 
he  told  me  that  I  had  the  riglit,  by  law,  to  turn  Purnell  out 
of  possession  by  force."  The  principal  actor  in  the  transac- 
tion was  not  then  informed,  by  his  counsel,  that  he  could 
obtain  possession  by  force. 

Tlie  law  has  not  only  been  shamefully  violated,  but  the 
time  and  the  manner  of  tbe  trespass,  and  the  force  employed, 
impress  us  with  the  conviction  that  the  parties  acted  reck- 
lessly and  maliciously,  and  punitive  damages  were  rightfully 
assessed  against  them. 

We  do  not  think   they  were  excessive,  and  the  judgment 

is  affirmed. 

Judgment  ajii-med. 
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The  Illinois  Mutual  Eire  Insurance  Co. 

V. 

The  Andes  lNSUEAi!fCE  Co. 

1.  Insurance — extent  of  liability  for  loss.  In  the  case  of  an  ordinary 
policy  of  insurance,  and  a  loss,  the  sum  insured  is  the  extent  of  the  insur- 
er's liability,  but  not  the  measure  of  the  claim  of  the  assured.  The  contract 
being  one  of  indemnity,  he  is  entitled  only  to  that,  and  the  actual  loss 
sustained  by  the  assured  is  the  measure  of  indemnity  to  which  he  is  en- 
titled when  it  is  less  than  the  sum  insured. 

2.  Same — liability  of  reinsurer  to  company  first  insuring.  Where  an  in- 
surance company,  after  having  taken  a  risk  and  reinsured  in  another  com- 
pany to  indemnify  itself  against  loss  on  its  policy,  discharges  its  liability 
by  the  payment  of  a  less  sum  than  that  reinsured,  the  sum  so  paid  by  it 
will  be  taken  as  the  amount  of  damage  sustained,  and  the  measure 
of  indemnity  to  be  recovered  of  the  second  company. 

3.  Same — policy  of  reinsurance  construed.  And  where  the  policy  of  re- 
insurance contained  this  clause:  "loss,  if  any,  payable  pro  rata,  at  the 
same  time  and  in  the  same  manner  as  the  reinsured  company,"  in  case 
of  a  loss  the  reinsurer  will  only  be  bound  to  pay  at  the  same  rate  the  re- 
insured shall  pay  ;  so  that,  if  the  reinsured  pays  only  ten  cents  on  the  dollar 
of  its  insurance,  the  reinsurer  will  pay  at  the  same  rate  on  the  amount 
of  its  policy. 

Writ  OF  Error  to  the  City  Court  of  Alton ;  the  Hon. 
Henry  S.  Baker,  Judge,  presiding. 

Mr.  Charles  P.  Wise,  for  the  plaintiff  in  error. 

Messrs.  Stuart,  Edwards  &  Brown,  and  Mr.  J.  H.  Yager, 
for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  only  question  here  presented  for  decision  is,  as  to  the 
amount  of  the  recovery. 

The  original  insurer  became  liable  to  pay  to  the  first  as- 
sured the  sum  of  $6000  inconsequence  of  the  loss  of  the  sub- 
ject matter  of  the  first  insurance;  but  it   actually  paid  only 
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$600  in  full  discharge  of  the  liability.  The  amount  of  the 
reinsurance  was  $2000.  Shall  the  reinsured  recover  the  full 
S2000,  or  only  $600,  or  a. pro  rata  part  of  the  latter  sum  ? 

So  far  as  we  ai'e  aware,  the  contract  of  insurance,  or  of  re- 
insurance, against  loss  by  fire,  has  uniformly  been  held  to  be 
a  contract  of  indemnity  not  exceeding  the  sum  insured. 

In  the  case  of  an  ordinary  policy  of  insurance,  and  a  loss,, 
the  sum  insured  is  the  extent  of  the  insurer's  liability,  not 
the  measure  of  the  assured's  claim.  The  contract  being'  one 
of  indemnity,  he  is  entitled  only  to  that,  and  the  actual  loss 
sustained  by  the  assured  is  the  measure  of  indemnity  to  which 
he  is  entitled  where  it  is  less  than  the  sum  insured.  So,  if 
the  assured  has  parted  Math  all  his  interest  in  the  subject  in- 
sured before  the  loss  happens,  he  can  not  recover,  for  the  rea- 
son that  the  contract  is  regarded  as  one  for  an  indemnity,  and 
he  has  sustained  no  loss  or  damasre. 

Although  the  original  insurer  here  did  become  liable  to 
pay  the  sum  of  $6000,  that  did  not  turn  out  to  be  the  amount 
of  its  actual  loss.  The  actual  loss  and  damage  which  it  sus- 
tained was  $600,  the  sum  which  it  paid  in  full  discharge  of 
its  liability.  That  sum,  given  to  the  reinsured,  would  make 
good  the  loss  sustained  by  reason  of  the  original  insurance; 
whereas,  to  aHow  a  recovery  of  $2000,  would  enable  it  to  re- 
alize a  gain  of  $1400  over  and  above  the  actual  damage  it 
has  sustained.  It  is  difficult  to  see  how  this  can  be  done  con- 
sistently with  principle,  under  a  contract  which,  we  appre- 
hend, this  must  be  admitted  to  be,  to  indemnify  the  reassured 
against  the  loss  it  might  sustain  from  the  risk  it  had  incurred 
in  consequence  of  its  prior  insurance. 

In  Bainhridge  v.  Nel-  n,  10  East,  346,  it  was  said  bv  Bay- 
ley,  J.  :  "A  policy  of  insurance  is  only  a  contract  of  indem- 
nity, and  anything  which  tends  to  show  that  an  assured  can 
recover  beyond  his  indemnity,  is  against  the  very  principle 
of  the  contract." 

Of  like  import  was  the  language  of  Lord  Mansfield,  in 
Hamilton  v.  Mendes,  2  Burr.  1210,  in  reference  to   an  action 
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on  a  policy  of  insurance,  as  follows  :  "The  plaintiff's  de- 
mand is  for  an  indemnity ;  his  action,  then,  must  be  founded 
upon  the  nature  of  the  damnifiGcdion  as  it  really  is  at  the  time 
the  action  is  brought.  It  is  repugnant,  upon  a  contract  for 
indemnity,  to  recover  as  for  a  total  loss,  when  the  court  has 
decided  that  the  damnification,  in  truth,  is  an  average,  or 
perhaps  no  loss  at  all."  "Whatever  undoes  the  damnification 
in  the  whole,  or  in  part,  must  operate  upon  the  indemnity  in 
the  same  degree.  It  is  a  contradiction,  in  terms,  to  bring  an 
action  for  indemnity  where,  upon  the  whole  event,  no  damage 
has  been  sustained." 

The  precise  point  here  involved  is  quite  barren  of  the  au- 
thority of  adjudged  cases.  As  the  contract  of  reinsurance 
was  virtually  prohibited  in  England  more  than  a  century 
.^go — it  having  been  there  forbidden  except  where  the  in- 
surer shall  be  insolvent,  become  bankrupt  or  die,  by  the  stat- 
ute (19  Geo.  2,  Ch.  37,  sec.  4) — that  may  account  for  the  ab- 
sence of  authority  in  the  English  reports  upon  the  point. 

What  little  authority  is  to  be  found,  it  must  be  confessed, 
is  in  support  of  the  view  that,  where  the  first  insurer  becomes 
insolvent,  and,  on  a  compromise  with  his  creditors,  pays  only 
a  certain  percentage  of  the  loss  sustained  by  the  insured,  the 
reinsurer  is,  nevertheless,  bound  to  pay  the  reinsured  the  full 
amount  of  the  reinsurance.  Such  was  the  decision  of  a  French 
court  of  admiralty  at  Marseilles,  made  in  1748. 

In  Howe  v.  Mutual  Safety  Insurance  Co.,  1  Sandf.  R.  137, 
this  subject  is  quite  elaborately  considered,  and  the  authori- 
ties bearing  upon  it  adduced,  and  the  doctrine  laid  down  by 
the  above  French  decision  is  recognized  and  adopted  as  the 
true  rule  of  law  which  governs  the  extent  of  the  liability  of  a 
reinsurer. 

There  are  treatises  on  insurance  where  the  same  doctrine 
may  be  found  to  be  laid  down,  but  so  far  as  they  have,  for 
its  support,  the  authority  of  adjudications,  they  seem  to  de- 
];end  upon  the  two  cases  above  cited. 


I 

I 
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In  Eagle  Insurance  Co.  v.  The  Lafayette  Insurance  Co.  9 
Ind.  443,  the  case  in  1  Sandf.  is,  with  seeming  reluctance, 
barely  recognized  as  authority. 

This  comprises  the  sum  of  the  authority  of  adjudged  cases 
to  which  we  have  been  referred,  or  Avhich  have  been  brought 
to  our  notice  in  support  of  this  doctrine  of  the  reinsurer's 
liability  for  the  full  amount  reinsured,  as  contended  for  by  the 
appellee. 

"VVe  can  understand  how  the  reinsured  party,  where  the 
amount  of  his  liability  has  been  ascertained,  may  be  admitted 
to  recover  to  the  full  extent  of  the  liability  so  long  as  the  lia- 
bility to  pay  continues,  although  he  may  not  have  made  pay- 
ment, or  may  be  insolvent  and  unable  to  pay.  But  where  the 
liabilitv  has  become  actually  discharged  by  the  payment  of 
a  sum  less  in  amount,  it  is  difficult  to  perceive,  on  principle, 
whv  the  sum  paid  in  discharge  of  the  liability  should  not  be 
taken  as  the  amount  of  damage  sustained,  and  as  the  meas- 
ure of  indemnity  to  be  recovered  under  a  contract  which  is 
confessedly  one  of  indemnity. 

Notwithstanding,  then,  the  adverse  authority  that  is  to  be 
found,  we  are  disposed  to  hold,  on  principle,  as  we  regard  it, 
that  $600,  the  sum  paid  by  the  reinsured  company  in  dis- 
charge of  its  liability  for  $6000,  was  the  actual  loss  it  sustained 
and  the  extent  of  the  recovery  which  should  be  had.  And  in 
view  of  the  following  special  clause  in  this  policy  of  reinsur- 
ance, we  are  of  opinion  that  the  recovery  in  this  case  should  be 
reduced  even  below  that  sum.  The  clause  is  this  :  ''Loss,  if 
any,  payable  ])ro  rata,  at  the  same  time  and  in  the  same  man- 
ner as  the  reinsured  company." 

The  only  construction  we  can  well  put  on  this  clause  and 
give  it  practical  effect,  is  this  :  that  the  Andes  Insurance  Com- 
pany, the  reinsurer,  was  only  to  pay  at  the  same  rate  as  the 
Illinois  Mutual  Fire  Insurance  Company,  the  reinsured,  should 
pay  ;  and  as  the  latter  company  paid  only  ten  cents  on  the 
dollar  of  its  insurance,  the  former  company  is  only  liable  to 
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pay  at  the  same  rate — that  is,  ten   cents  on  the  dollar  of  the 
amount  of  its  reinsurance,  which  would  be  |200. 

Appellee's  counsel  suggest  that  the  clause  has  reference 
only  to  cases  o? double  insurance.  There  is  no  warrant  in  the 
laneuaffe  of  the  clause  for  givins;  it  such  a  reference. 

The  policy  of  reinsurance  is  not  before  us.  The  case  comes 
before  us  as  a  certified  question  of  law,  and  this  clause  is  the 
onlv  portion  of  the  policy  which  is  put  into  the  case,  so  that 
we  have  nothing,  aside  from  the  language  itself,  of  the  clause, 
to  aid  in  its  construction. 

We  are  of  opinion  the  judgment  should  have  been  for  $200 
instead  of  $2000. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  7'eversed. 


Job  E.  Owens 


George  L.  Stltrges  etal. 

1.  Sale  wixn  warranty — vendee's  right  onhreach  of  warranty — recoup- 
ment. Where  a  person  purchases  a  chattel  on  a  warranty  as  to  the  sound- 
ness or  quality,  and  the  contract  is  executed,  on  the  failure  of  the  war- 
ranty the  purchaser  may  recoup  the  damages  sustained  by  reason  of  the 
breach  of  warranty,  from  the  price  of  the  chattel. 

2.  Sale — ichen  the  purchaser  may  return  the  property  and  defeat  an  ac- 
tion for  theprice.  Where  a  contract  of  sale  is  unexecuted,  or  there  is  a 
stipulation  that  the  property  may  be  returned  if  not  found  to  be  satisfac- 
tory, or  if  the  warranty  be  accompanied  with  fraud,  in  such  cases  the  ven- 
dee may  return  the  property  on  discovering  the  breach  of  warranty; 
otherwise  he  has  no  such  right,  and  must  retain  the  property;  but  he  may, 
in  that  case,  show  the  warranty  and  breach  in  mitigation  of  damages, 
and  to  reduce  the  recovery. 

Appeal  from  the  Circuit  Court  of  Montgomery  county; 
the  Hon.  Horatio  M.  Vandeveer,  Judge,  presiding. 
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Messrs.  McWilliams  &  Toi.ley,  for  the  appellant. 
Mr.  B.  F.  Burnett,  for  the  appellees. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  appellant,  in 
the  Montgomery  circuit  court,  against  appellees,  on  a  promis- 
sory note  executed  by  the  latter  to  the  former.  Appellees 
pleaded  the  general  issue,  and  two  special  pleas  of  failure  of 
•consideration. 

The  second  special  plea  set  up  that  the  consideration  for 
the  note  was  the  full  price  of  a  separator  and  horse-power, 
sold  by  appellant  to  appellees,  and  that  when  sold,  the  horse- 
power was  warranted  to  be  a  ten-horse  power,  of  the  value  of 
$200.  and  of  sufficient  power  to  operate  the  separator  ;  and  it  is 
averred  that  it  was  not  a  ten-horse  power,  and  was  not  of  suffi- 
cient ])Ower  to  operate  the  separator,  and  that,  by  reason  of  its 
insufficient  capacity,  appellees  were  unable  to  operate  the  sep- 
arator therewith,  and  the  horse-power  was  wholly  worth- 
less to  defendants,  wherefore  the  consideration  of  the  note 
had  failed  to  the  extent  of  $200. 

A  trial  was  had  by  the  court  and  a  jury,  resulting  in  a 
verdict  in  favor  of  defendants,  upon  which,  after  overrul- 
ing a  motion  for  a  new  trial,  the  court  rendered  judgment 
on  the  verdict,  and  plaintiff  brings  the  record  to  this  court 
and  assigns  various  errors. 

Even  if  the  evidence  shows  a  warranty  and  breach,  does  it 
sustain  the  verdict?  Where  a  person  purchases  chattels  on 
a  warranty  as  to  soundness  f)r  qualitv,  and  the  contract  is 
executed,  on  the  failure  of  the  warranty  the  ])urchaser  mav 
recoup  the  damages  sustained  by  reason  of  the  breach,  from 
the  ])urehase  price  of  the  chattels.  Where  the  contract  is  un- 
executed, or  there  is  a  stipulation  that  the  propertv  raav  be 
returned  if  not  found  to  be  satisfactory,  or  if  the  warrantv 
be  accompanied  with  fraud  in  the  sale,  in  such  cases  the  \en- 
dee  may  return  the   property  on  discovering  the  breach  of 
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warranty,  but  otherwise  he  has  no  such  right.  He  then  must 
retain  the  property,  but  may  show  the  warranty  and  breach 
in  mitigation  of  damages,  and  to  reduce  the  recovery.  Doane 
V.  Dunham,  65  111.  512.  In  this  case  the  property  was  not 
returned,  and  the  vendor  had  the  undoubted  right  to  recover 
its  reasonable  value. 

The  only  question,  then,  is,  did  the  jury  allow  appellant 
the  value  of  this  horse  power?  The  sura  allowed,  as  we 
gather  from  the  evidence,  wa?^  but  $50,  whilst,  after  an  at- 
tentive examination  of  the  evidence,  we  think  the  preponder- 
ance is  decided  in  establishing  that  it  was  worth  $150,  and 
could  have  been  sold  as  an  eight-horse  power,  as  the  testi- 
mony shows  it  was,  for  at  h  '^st  that  sum,  if  not  more,  at  the 
time  of  the  discovery  of  the  jreach  of  the  warranty. 

Believing,  as  we  do,  that  the  evidence  preponderates  so 
strongly  against  the  verdict,  the  case  should  be  submitted  to 
another  jury. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 

remanded. 

Judgment  reversed. 


The  Illinois  IisrsTJEAisrcE  CoMPAisrY 


Hans  H.  Littlefield  et  al. 

1.  Wat — alley,  whether  a  public  or  private  wny.  Where  the  owner  of 
lots  three  and  four  in  a  certain  block  in  a  city,  wliich  adjoined  each  other, 
sold  and  conveyed  all  of  lot  four  except  ten  feet  on  the  east  side  thereof, 
which  was  next  to  lot  three,  the  deed  containing  this  clause :  "  The  re- 
maining ten  feet  of  the  east  side  of  said  lot  being  reserved  for  au  alley 
between  the  parties  to  this  deed:"  Held,  that  the  purpose  of  the  reserva- 
tion was  not  for  the  use  of  the  public,  but  for  the  parties  to  the  deed. 

2.  Easem:bnt — interest  of  public  in.  If  A  agrees  with  his  neighbor,  an 
adjoining  owner  of  land,  that  he  shall  have  a  pass-way  ten  feet  wide  over 
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A's  land,  and  that  it  shall  be  an  alley  between  them,  this  will  give  the 
public  no  right  to  the  use  of  the  same  or  create  a  public  easement. 

3.  Dedication — intention  must  appear.  A  dedication  of  land  to  public 
use  may  be  made  by  mere  verbal  declarations,  if  accompanied  by  such 
acts  as  are  necessary  for  that  purpose;  but,  to  make  a  valid  dedication,  an 
intention  to  appropriate  the  right  )  the  general  use  of  the  public  must 
exist.  Wliere  the  appropriation  for  the  use  of  particular  individuals 
only,  and  made  under  circumstances  which  exclude  the  presumption  that 
it  was  intended  for  the  public  use,  it  will  not  amount  to  a  dedication. 

4.  Same — use  by  the  public,  alone,  is  not  sufficient.  Where  adjoining  own- 
ers of  land  agree  to  reserve  an  alley  Isetweeu  their  premises  for  their  own 
use,  the  fiict  that  the  same  for  years  is  vopen  to  the  public  use;  that  in  sev- 
eral  conveyances  it  is  described  as  an  alle}-,  and  that  the  owner  of  the 
soil  never  paid  taxes  on  the  same,  will  not  bring  the  alley  into  existence 
as  a  public  easement. 

5.  Same — acceptance  essential.  In  '  'der  to  establish  a  dedication  of 
laud  to  the  public  for  a  way,  proof  of  its.  acceptance  as  such  by  the  public, 
acting  through  the  proper  authorities,  is  essential. 

6.  EsTOPPEii — by  recitals  in  deed.  Where  a  party  accepts  a  deed  to 
land,  containing  a  recital  that  the  same  is  subject  to  a  lease  on  an  adjoin- 
ing strip  used  as  an  alley,  he  will  be  bound  by  the  recitals  in  the  same, 
and  estopped  from  disputing  the  validity  of  the  lease. 

Appeal  from  the  Circuit  Court  of  Cass  county;  the  Hon. 
Ohart-es  Turner,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  the  Illinois  Insurance 
Company  against  Hans  H.  Littlefield  and  David  M.  Irwin, 
for  an  injunction  to  restrain  the  defendants  from  obstructing 
an  alley  in  Beardstown.  The  court  below,  on  motion,  dis- 
solved the  injunction  and  dismissed  the  bill,  from  which  order 
the  complainant  appealed. 

Mr.  Henry  E.  Dummer,  and  Mr.  J.  H.  Shaw,  for  the  ap- 
pellant. 

Mr.  G.  Pollard,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court  : 

Appellants  claim  the  alley  in  question  to  be  a  public  alley, 

and  a  right  to  an  unobstructed  use  of  it  as  appurtenant  to  the 
24— 67th  III. 
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ownership  in  fee  of  part  of  lot  four  in  block  one,  which  it 
bounds.  All  the  lots  in  this  block  are  fifty  feet  front  on 
Main  street,  running  back  to  the  Illinois  river. 

Both  parties  claim  through  one  Francis  Arenz,  deceased. 
Arenz  was  the  owner  of  lots  three  and  four  in  this  block,  and 
on  the  second  day  of  April,  1839,  conveyed  to  Robert  Lind- 
sey  part  of  lot  four  in  block  one,  namely:  "forty  feet  off 
the  west  side  of  said  lot,  fronting  on  Main  street  and  running 
back  to  the  Illinois  river,  the  remaining  ten  feet  of  the  east 
side  of  said  lot  being  reserved  for  an  alley  between  the  par- 
ties to  this  deed." 

Lindsey  sold  and  conveyed  this  lot  to  one  Brown,  and  in 
the  deed,  as  a  part  of  the  description,  uses  this  language: 
■"fronting  east  on  an  alley  of  ten  feet,  which  has  been  re- 
served from  the  part  of  said  lot  in  the  aforesaid  block," 

In  subsequent  deeds  to  subsequent  purchasers,  this  strip  is 
described  as  an  alley,  in  one  deed  as  reserved  by  T.  W.  Arenz, 
and  in  others  as  reserved  by  Francis  Arenz. 

In  the  deed  conveying  the  land  to  James  C  Leonard, 
through  whose  assignee  in  bankruptcy  appellants  claim,  the 
lot  is  described  as  part  of  lot  four,  block  one,  commencing 
at  a  point  on  Main  street,  at  the  west  side  of  a  ten  foot  alley, 
and  running  west  on  main  street  twenty  feet,  thence  at  right 
angles  with  Main  street,  etc. 

In  the  deed  from  Leonard  to  his  assignees,  it  is  thus  de- 
scribed: "Part  of  lot  four  in  block  one,  commencing  at  a 
point  on  Main  street  at  the  west  side  of  a  ten  foot  alley,  and 
running  to  a  point  on  Main  street,  twenty  feet;  thence  at 
right  angles  with  Main  street,  sixty -five  feet;  thence  at  right 
angles,  twenty  feet  to  the  alley  ;  thence  at  right  angles,  to  the  ■ 
place  of  beginning."  In  the  same  deed  is  conveyetl  also  "*a 
leasehold  interest  running  twenty  years  from  September,  1870, 
in  and  to  the  alley  on  part  of  lot  four  in  block  one,  commencing 
in  Main  street  and  running  towards  the  Illinois  river  thirty- 
six  feet."  ! 
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In  the  deed  of  Leonard's  assignees  to  appellants,  the  lot 
bears  the  same  description  as  in  Leonard's  deed  to  them,  and 
contains  this  reservation:  "Subject,  however,  to  a  leasehold 
which  the  said  James  C.  Leonard  held  on  part  of  the  alley 
above  mentioned,  and  which  leasehold,  with  the  right  of 
using  walls,  was  sold  on  this  day  to ." 

To  show  this  ten  feet  was  not  a  public  alley,  it  is  only 
necessary  to  look  at  Arenz's  deed  to  Lindsey,  being  the  first 
in  the  series.  In  that  deed  it  is  distinctly  declared  by  the 
parties  to  it,  as  follows:  '"The  remaining  ten  feet  of  the  east 
side  of  said  lot  being  reserved  for  an  alley  between  the  parties 
to  this  deed."  Here  is  plainly  avowed  the  purpose,  not  for 
the  use  of  the  public,  but  for  the  parties  to  that  deed. 

Arenz  was  then  the  owner  of  lot  three  on  the  east,  and  it 
was  quite  competent  for  him,  owning  also  lot  four,  to  stipulate 
with  the  purchaser  of  all  but  ten  feet  of  that  lot,  that  these 
remaining  ten  feet  should  be  an  alley  for  their  use  as  owners 
of  the  adjoining  lots. 

The  title  to  the  west  half  of  this  lot  three  was  sold  by 
Arenz,  and,  by  mesne  conveyances,  became  vested,  in  January, 
1S54,  in  Horace  Billings,  and  is  still  in  him.  In  1858,  one 
Norbury,  through  whom  appellants  claim,  conveyed  to  this 
same  Billings  this  part  of  lot  four,  with  the  same  description, 
with  reference  to  the  alley,  as  in  the  other  deeds  subsequent 
to  the  deed  to  Lindsey. 

In  August,  1864,  Billings  and  wife  conveyed  the  lot  to 
George  Plaker,  with  the  same  description  as  to  the  alley. 

On  the  24th  of  September,  1870,  Plaker,  then  being  the 
owner  of  this  part  of  lot  four,  and  Billings  of  the  west  part 
of  lot  three,  executed  a  lease  of  this  alley,  so  called,  to  Leon- 
ard for  the  term  of  twenty  years.  This  is  the  leasehold  inter- 
est to  which  the  lot,  when  purchased  by  appellants,  was  sub- 
ject, and  which  had,  before  the  sale  to  them,  been  stricken  off 
and  sold  to  one  Irwin,  for  the  sura  of  one  hundred  and  eighty 
dollars.  This  leasehold  interest  is  described  as  "  the  ten  foot 
alley  taken  off  lot  four  (4)  from  the  east  side,  ten  feet  in  width 
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and  extending  back  towards  the  Illinois  river  tliirty-six  feet/* 
making  a  plat  of  ground  ten  feet  by  thirty-six  feet.  Now, 
on  the  hypothesis,  and  which  is  the  true  one,  that  this  ten 
feet  was  reserved  for  his  use  as  proprietor  of  the  west  half  of 
lot  three,  and  for  Lindsey's  use,  to  whom  he  had  sold  all  of 
lot  four  except  this  ten  feet,  if  Arenz's  heirs  do  not  complain, 
surely  the  owners  of  the  adjoining  lots,  for  whose  use  the 
strip  was  reserved,  might  execute  such  a  lease,  and  appellants^ 
when  they  purchased,  did  so  with  knowledge  of  its  existence, 
and  which,  probably,  enabled  them  to  purchase  at  a  less  price, 
that  fact  foreshadowing  that  the  alley  would  be  closed  up. 

The  terms  used  to  manifest  the  reservation  and  its  purposes 
are  plain  and  unmistakable  as  to  intention — "being  reserved 
for  an  alley  between  the  parties  to  this  deed." 

Surely  A  may  agree  with  his  neighbor,  an  adjoining  owner, 
that  he  shall  have  a  passway  ten  feet  wide  over  A's  land ;  that 
it  shall  be  an  alley  between  them ;  but  this  would  give  the 
public  no  right  to  such  an  easement  as  appellants  claim. 

That  a  dedication  of  land  to  public  use  may  be  made  by 
mere  verbal  declarations,  if  accompanied  by  such  acts  as  are 
necessary  for  that  purpose,  is  well  established,  but,  to  make  a 
valid  dedication,  an  intention  to  appropriate  the  right  to  the 
general  use  of  the  public,  must  exist.  Where  the  appropri- 
ation is  for  the  use  of  particular  persons  only,  and  made  under 
circumstances  which  exclude  the  presumption  that  it  was  in- 
tended to  be  for  public  use,  it  will  not  amount  to  a  dedication. 

It  matters  not  in  what  way  the  grantors  from  Lindsey 
down  to  appellants  may  have  described  the  premises  they  con- 
veyed, and  as  bounded  by  an  alley;  that  does  not  bring  the 
alley  into  existence  as  a  public  alley,  nor  does  their  saying  so- 
make  it  so.  It  is  true,  it  was  for  years  open  to  the  public, 
I)ut  Arenz  claimed  it  all  the  time,  so  his  brother  and  executor 
testifies,  as  his  property,  and,  though  he  may  never  have  paid 
taxes  on  it,  his  right  is  not  lost  thereby. 

In  Hall  V.  McLeod',  2  Mete.  (Ky.)  at  page  105,  in  a  well 
considered  case,  it  is  said,  the  intention  of  the  proprietors  of 
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the  land,  rather  than  the  time  of  sufferance,  must  determine 
the  fact  of  dedication.  The  use  will  be  presumed  to  have 
been  in  accordance  with  the  intention  of  the  owner,  and  when 
the  way  is  opened  as  a  private  pass-way,  and  that  fact  clearly 
appears,  it  can  not  be  converted  into  a  public  highway  by  the 
mere  use  thereof,  no  matter  how  long  that  use  may  be  con- 
tinued. A  still  stronger  case  is  found  in  35  Barb.  395,  Car- 
penter v.  Gwynn. 

In  the  case  before  us,  the  use  of  this  pass-way  by  the  pub- 
lic was  quite  consistent  with  the  purpose  for  which  it  was 
reserved  by  the  owners,  and  the  public  acquired  no  rights  in 
it. 

Appellants  purchased  subject  to  the  lease  on  this  strip  of 
land,  with  no  right  to  use  it  as  an  alley,  but  subject  to  the 
right  of  the  lessees  to  close  it.  That  appellants  are  bound  by 
the  recitals  in  the  deed  to  them,  can  not  be  denied  or  ques- 
tioned. The  deed  was  made  expressly  subject  to  this  lease- 
hold interest.  Suppose  Arenz  was  alive  and  owner  of  lot 
three,  and  four  also,  can  it  be  doubted  his  right  to  close  this 
alley  would  be  perfect?  If  he  could,  it  is  equally  the  right 
of  those  who  occupy  his  place  to  close  it. 

There  is  no  proof  this  supposed  dedication  was  ever  ac- 
cepted by  the  public,  acting  by  the  proper  authorities.  Ac- 
ceptance is  essential.  Washburn  on  Easements,  142;  Marcy 
v.  Taylor,  19  111.  634;  Daniels  v.  The  People,  21  ib.  442;  Proc- 
tor V.  Town  of  Lewiston,  25  ib.  153;  Pees  v.  City  of  Chicago,  38 
ib.  332. 

Appellants,  under  the  second  point  made,  insist  that  the 
use  of  the  alley  by  the  public  for  more  than  thirty  years  was 
a  dedication  to  the  public,  aud  refer  to  Warren  v.  Trustees  of 
Jacksonville,  15  111.  236. 

As  we  have  said,  the  fact  of  dedication  rests  in  intention, 
not  in  the  time  of  sufferance.  The  marked  difference  between 
this  and  the  case  above  cited,  is,  that  the  recital  of  the  agree- 
ment in  January's  deed  to  Duncan,  reconveying  the  interest 
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in  the  Railroad  Square,  was  held  sufficient  evidence  of  a  ded- 
ication for  Church  street  from  State  street  to  North  street^ 
when  taken  in  connection  with  the  recitals  of  dedications  for 
similar  purposes  in  Duncan's  prior  deed  to  January,  and  the 
subsequent  acts  of  the  public  in  using,  claiming  and  working- 
the  same  as  a  street  for  seven  years,  three  of  which  were  in 
the  lifetime  of  Duncan. 

Church  street,  or  the  ground  occupied  by  it,  was  the  sub- 
ject of  controversy.  By  these  deeds,  referred  to  by  thecourt^ 
this  piece  of  land  was  designated  as  a  public  street.  The  in- 
tention, therefore,  of  the  parties  to  these  deeds  was  manifested,, 
and  the  subsequent  user  by  the  public  and  working  on  the 
street,  was  evidence  of  a  dedication  and  an  acceptance. 

The  case  of  Alvord  v.  Ashley,  17  ib.  363,  is  based  on  War- 
ren V.  Trustees  of  Jacksonville,  supra,  and  the  proof  showed  an 
intention  to  dedicate  the  land  to  the  use  of  the  public,  and  an 
acceptance  by  the  public  by  user  and  by  repairing  the  high- 
way, for  more  than  twenty  years. 

The  cases  cited  from  6  Peters,  City  of  Cincinnati  v.  The  Lessees 
of  White,  431,  and  Barclay  et  al.  v.  Howell's  Lessees,  498,  were 
clear  cases  of  dedication,  and  conflict  with  nothing  we  have 
said. 

This  view  renders  it  unnecessary  to  consider  other  points 
made  in  the  case.  There  is  an  absence  of  any  proof  that 
Arenz  ever  declared,  by  words  or  actions,  an  irrevocable  in- 
tention to  make  this  strip  of  land  a  public  alley.  His  inten- 
tion is  manifested  by  his  deed  to  Lindsey. 

The  decree  of  the  circuit  court  must  be  affirmed. 

Decree  ajirmed. 
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I 


i 


Elizabeth  A.  Hicks  et  ah 


Samuel  J,  Chapin  et  al. 


Former  adjiidication.  On  bill  to  remove  what  was  termed  a  cloud 
upon  complainant's  title,  and  to  enjoin  the  execution  of  a  decree  in  par- 
tition, it  appeared  that  the  defendant,  against  whom  the  relief  was  sought, 
had  obtained  a  decree  for  partition  in  a  suit  in  which  the  complainant 
was  made  a  party,  and  in  which  the  same  questions  respecting  title  were 
raised,  and  adjudicated  against  the  complainant  in  the  latter  suit:  Held, 
that  the  decree  in  the  partition  suit  was  a  bar  to  the  relief  sought. 

Writ  of  Error  to  the  Circuit  Court  of  Mason  county;  the 
Hon.  Chari.es  Turner,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  Elizabeth  Hicks  and  Moses 
Hicks,  her  husband,  against  Samuel  J.  Chapin,  Robert  A. 
Leeper.  William  S.  Leonard,  George  Linbarger,  Bentley  Bux- 
ton and  William  G.  Stone,  to  remove  an  alleged  cloud  upon 
the  title  to  certain  land,  the  legal  title  to  which  was  claimed 
by  Elizabeth  Hicks,  she  being  in  the  possession  thereof.  The 
adverse  title  sought  to  be  removed  as  a  cloud  was  held  bv 
Samuel  J.  Chapin.  it  appeared  that,  prior  to  the  filing  of 
this  bill,  said  Chapin  commenced  proceedings  for  the  partition 
of  the  premises,  in  which  Hicks  and  wife  were  made  defend- 
ants, and  in  which  the  same  questions  respecting  the  title 
were  presented,  and  adjudicated  against  the  plaintiff  in  error 
in  this  case. 

Messrs.  Lacey  &  Wallace,  for  the  plaintiffs  in  error. 

Mr.  H.  Fullerton,  for  the  defendants  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

It  is  alleged  that  Elizabeth  A.  Hicks  is  the  owner  of  a  cer- 
tain tract  of  land,  and  this  bill  was  filed  by  plaintiffs  in  error 
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to  remove  what  they  say  is  a  cloud  upon  the  title.  It  is  also 
alleged  that  Samuel  J.  Chapin  claims  to  be  the  owner  of  a 
part  of  the  same  tract,  and  he  had  previously  filed  a  petition 
for  partition  of  the  land,  making  plaintiffs  in  error  defend- 
ants to  that  proceeding.  The  specific  prayer  of  the  bill  is, 
that  the  commissioners  appointed  by  the  court  to  make  par- 
tition be  enjoined  until  the  final  hearing  of  this  cause.  The 
court  dissolved  the  injunction  and  dismissed  the  bill. 

We  are  at  a  loss  to  understand  the  object  of  this  pro- 
ceeding. The  subject  matter  of  this  bill  was  litigated  in  the 
partition  suit.  Tiie  exact  questions  were  raised  and  adjudi- 
cated in  that  case  as  are  here  presented,  and  no  reason  is  per- 
ceived why  the  decree  in  the  former  suit  is  not  a  bar  to  the 
relief  sought  by  this  bill.  The  court  first  obtained  juris- 
diction in  the  partition  suit,  and  it  will  not  assume  jurisdic- 
tion a  second  time  to  try  the  same  questions.  The  rights  of 
the  parties  could  have  all  been  adjusted  in  the  former  pro- 
ceeding, and  if  plaintiffs  in  error  were  dissatisfied  with  the 
decree  rendered,  the  remedy  was  by  appeal  or  writ  or  error, 
and  not  by  original  bill. 

The  bill  was  properly  dismissed,  and  the  decree  is  affirmed. 

Decree  affirmed. 


Alexander  Sallee 

V. 

Julia  A.  Morgan. 

Accounts — in  chancery,  should  be  stated  "by  master.  Where  an  intri- 
cate  and  complex  account  is  involved  in  a  suit  in  chancery,  the  matter 
should  be  referred  to  a  master  in  chancery  to  take  and  state  the  account; 
and  when  this  is  not  done,  this  court  will  not  state  it,  but  reverse  the 
decree,  dividing  the  costs  of  this  court  equally  between  the  parties. 
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Appeal  from  the  Circuit  Court  of  Scott  county ;  the  Hon. 
Charles  D.  Hodges,  Judge,  presiding. 

This  was  a  bill  to  foreclose  a  mortgage,  filed  by  Julia  A. 
Morgan  against  James  Watt  and  Alexander  Sallee.  The  note 
described  in  the  mortgage  was  credited  with  numerous  pay- 
ments, and  was  entitled  to  a  great  many  other  credits,  so  that 
the  computation  of  the  sum  due  was  rendered  intricate  and 
complex.  The  court  below  found  that  there  was  due  on  the 
note  and  mortgage  $203.44,  and  decreed  its  payment,  with 
■costs.     Tlie  defendant  Sallee,  alone,  appealed. 

Messrs.  Chapman  &  Henderson,  for  the  appellant. 

Mr.  Wm.  W.  Berry,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

The  appellant  presents  a  record  in  this  cause,  upon  which 
error  is  assigned,  where  the  only  matter  in  controversy  is  the 
proper  result  of  an  intricate  and  complex  account.  There 
has  been  no  reference  to  a  master,  but  a  mass  of  figures  is 
embodied,  and  counsel,  in  effect,  say,  we  want  the  Supreme 
Court  to  do  the  labor  of  stating,  making  the  computations  and 
give  us  the  result,  in  a  written  opinion,  of  such  account.  We 
have  repeatedly  said,  that  an  intricate  and  complex  account 
is  not  a  fit  subject  for  examination  in  a  court  of  justice;  that 
counsel  can  not  impose  upon  us  the  duties  which  appropriately 
belong  to  a  master  in  chancery. 

The  decree  in  this  case  will  be  reversed,  and  the  cause 
remanded,  with  directions  to  refer  the  matter  in  dispute  to  a 
master  in  chancery,  to  take  and  state  the  account  between 
the  parties.  The  costs  in  this  court  will  be  equally  divided 
between  the  parties. 

Decree  reversed. 


378  T.  W.  &  W.  R.  W.  Co.  v.  Chew.  [Jan.  T, 

Syllabus. 


The  Toledo,  Wabash  and  Western  Railway 
Company 

V. 

Miner  T.  Chew. 

1.  Sale — liability  for  property  appropriated,  for  its  value.  Where  a 
railroad  company  takes  and  applies,  to  its  own  benefit,  ties,  delivered  upon 
the  line  of  its  road  by  the  plaintiff,  it  will  be  liable  to  the  latter  in  indebi- 
tatus assumpsit  for  their  value ;  and  in  such  case,  it  matters  not  whetlier 
the  person  who  procured  their  delivery  was  the  agent  of  the  company  or 
of  its  contractors. 

2.  Same — evidence  to  show  acceptance.  Where  the  plaintilf  had  deliv- 
ered a  lot  of  ties  along  the  line  of  a  railroad  then  in  process  of  construc- 
tion, which  he  claimed  was  under  a  contract  with  the  railroad  company, 
in  a  suit  to  recover  the  value  of  the  same,  the  court  admitted  evidence 
that  the  company  used  some  of  the  ties  after  the  commencement  of  the 
suit :  Held,  that  the  evidence  was  proper,  as  tending  to  pro^e  an  acceptance 
by  the  company. 

3.  Same — evidence  to  show  with  whom  contract  was  made.  In  a  «uit 
against  a  railroad  company  to  recover  the  price  and  value  of  ties  fur- 
nished,  the  company  offered  iu  evidence  a  copy  of  a  blank,  shown  the 
plaintiff  by  its  engineer,  for  the  purpose  of  proving  that  the  contract  was 
made  on  behalf  of  certain  contractors  named  in  the  blank.  The  blank 
contract  was  not  executed  by  the  parties,  and  was  exhibited  to  the  plain- 
tiff to  inform  him  of  tlie  length  and  size  of  the  ties :  "Meld,  that  the  blank 
was  not  admissible  as  evidence  to  prove  the  contract  was  made  by  the 
plaintiff'  with  the  contractors. 

4.  Evidence — certified  copy  of  articles  for  consolidating  railroad  compa- 
nies. A  copy  of  the  articles  of  consolidation  of  railroad  companies,  ex- 
ecuted in  due  form,  duly  certified  by  the  Secretary  of  State  that  the  same 
is  a  true  copy,  is  admissible  in  evidence. 

5.  Agency — ratification  of  agenVs  act.  Where  there  was  evidence  tend- 
ing to  show  that  a  party,  bargaining  for  railroad  ties,  was  acting  as  the 
agent  of  a  railroad  company,  and  it  appeared  that  the  company,  when  it 
accepted  the  road  from  its  contractors,  used  the  remaining  ties,  left  by  the 
seller,  upon  the  road,  it  was  held,  that  it  might  be  inferred  that  the  agent's 
contract  was  approved  by  the  company. 

6.  Sale — when  complete  so  as  to  pass  title.  Where,  by  the  terms  of  an 
agreement  for  the  sale  and  delivery  of  ties  for  a  railroad,  they  were  to  be 
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estimated  before  payment,  it  was  Jield,  that  the  sale  was  not  complete  un- 
til estimation,  and  the  ties  unestimated  continued  tlie  property  of  the 
vendor. 

7.  Remedy — when  a  tort  may  he  waived  and  a  recovery  had  upon  an  im- 
plied contract.  If  one  commits  a  ton  on  tlie  goods  of  another  by  which 
he  gains  a  pecuniary  benefit,  as,  if  he  wrongfully  takes  the  goods  and 
sells  them,  or  otherwise  applies  them  to  his  own  use,  the  owner  may 
waive  the  tort  and  charge  him  in  assumpsit  on  the  common  counts,  as  for 
goods  sold,  or  for  money  received. 

8.  Where  a  party  had  delivered  ties  in  pursuance  of  a  contract  with 
parties  constructing  a  railroad,  upon  the  line  of  the  road,  a  portion  of 
which  were  estimated  and  paid  for  by  the  contractors,  and  the  company,, 
after  accepting  the  road,  consolidated  with  another  railroad  company, 
when  the  consolidated  company  took  and  used  the  unestimated  ties,  it 
was  held,  that  such  consolidated  company,  even  though  guilty  of  a  tort, 
was  liable  to  the  owner  for  the  ties  thus  appropriated  to  its  use. 

Appeat-  from  the  Circuit  Court  of  Macon  county  ;  the  Hon. 
Arthur  J.  Galt^agher,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Miner  T.  Chew,  against 
the  Toledo.  Wabash  and  Western  Railway  Company.  The 
declaration  was  for  ties  sold  and  delivered.  The  plaintiff  re- 
covered judgment  for  $600,  from  which  the  defendant  ap- 
pealed. The  facts  necessary  to  an  understanding  of  the  case^ 
are  stated  in  the  opinion  of  the  court. 

Messrs.  Nelson  &  Roby,  for  the  appellant. 

Messrs.  Edex  &  Odor,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

This  action  was  brought  to  recover  the  value  of  ties,  alleged 
to  have  been  furnished  to  the  railroad  company. 

We  can  not  reverse  upon  the  evidence.  The  proof  shows, 
beyond  any  cavil,  that  the  company  took,  and  applied  to  its 
own  benefit,  ties  delivered  upon  the  line  of  railroad  while  it 
was  in  process  of  construction,  by  the  plaintiff. 

In  the  view  we  are  constrained  to  take,  it  matters  not 
whether  Lincoln  Avas  the  agent  of  the   contractors,  or  of  the 
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Decatur  and  East  St.  Louis  Railroad  Company,  which  consol- 
idated with  the  appellant  company.  According  to  the  evi- 
dence, the  liability  of  the  latter  would  still  exist. 
We  shall,  therefore,  notice  the  alleged  errors  of  law. 
It  was  not  error  to  admit  testimony  that  the  company  used 
the  ties  after  the  commencement  of  the  suit.  They  were  upon 
the  right  of  way,  and  the  question  to  be  determined  was,  the 
acceptance  on  the  part  of  the  company.  The  plaintiff  had  de- 
livered the  ties  upon  the  line  of  road  before  the  institution 
•of  the  suit,  and  this  evidence  tended,  at  least,  to  prove  an  ac- 
ceptance by  the  company. 

The  refusal  of  the  court  to  admit  evidence  offered  in  behalf 
•of  the  company,  is  the  second  assignment  of  error. 

Lincoln  testified  that  plaintiff  came  to  see  him  about  fur- 
nishing ties,  and  he  showed,  or  gave  to  him,  a  blank  contain- 
ing specifications  as  to  size.  He  then  exhibited  to  the  court 
a  printed  blank,  and  said  that  he  did  not  know  that  it  was 
the  identical  blank  shown  to  plaintiff,  but  it  was  either  that 
■one,  or  one  like  it,  from  the  same  lot  of  blanks.  The  court 
refused  to  permit  this  paper  to  be  read  to  the  jury. 

It  is  not  claimed  that  this  paper  constituted  any  part  of 
the  contract,  and  unless  it  had  been  executed  by  the  parties 
it  was  incompetent  evidence  to  prove  that  the  agreement  was 
made  by  plaintiff  with  Knox  &  Co.  The  witness  testified  that 
he  produced  the  blank  when  the  question  as  to  the  size  of  the 
ties  came  up.  Its  exclusion  did  no  harm  in  this  regard,  for 
the  witness  testified  as  to  the  length  and  width  of  the  ties  re- 
quired, and  the  kind  of  timber  they  should  be.  For  the  pur- 
pose of  showing  that  the  contract  was  with  Knox  &  Co.,  the 
paper  was  wholly  inadmissible.  The  witness,  in  his  testi- 
monv,  did  not  pretend  that  he  exhibited  it  to  the  plaintiff  for 
any  such  purpose. 

The  court  did  not  err  in  permitting  a  copy  of  the  articles 
of  consolidation,  certified  by  the  Secretary  of  State,  to  be  read 
in  evidence. 
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The  act  to  enable  railroad  companies  to  consolidate,  pro- 
vides, '^That  each  consolidated  company  shall  file  for  record, 
in  the  office  of  the  Secretary  of  State,  a  copy  of  their  articles 
of  consolidation,  evidenced  by  the  signature  of  the  presiding 
officer  of  each  of  the  said  companies,  and  the  corporate  seal 
thereof."     Sess.  Laws  of  1854,  sec.  2,  p.  9. 

The  paper  introduced  was  signed  as  required  by  law,  by 
the  presidents  of  the  respective  companies,  and  had  the  cor- 
porate seals  affixed  ;  and  there  was  attached  the  certificate  of 
the  Secretary  of  State  that  the  paper  was  a  true  copy  of  the 
articles  of  consolidation  between  the  two  companies,  then  on 
file  in  his  office. 

The  objection  made  is,  that,  as  the  law  only  requires  a» 
copy  to  be  filed,  the  paper  produced  was  only  a  copy  of  a 
copy,  and  but  secondary  evidence,  and  therefore  incompe- 
tent. 

We  can  not  so  construe  the  statute.  It  is  true,  it  says  that 
a  copy  must  be  filed,  but  it  must  be  evidenced  by  the  signa- 
ture of  the  presiding  officer,  and  authenticated  by  the  corpo- 
rate seal.  When  thus  evidenced,  it  would  not  be  a  copy,  but 
the  original  instrument  repeated.  The  evident  intent  of  the 
law  was,  that  duplicates  would  be  made  of  the  articles,  one  to 
be  retained  by  the  company  in  which  the  whole  propertv  and 
stock  were  merged,  and  the  other  to  be  deposited  in  the  office 
of  the  Secretary  of  State.  Besides,  the  paper  produced,  both 
upon  its  face,  together  with  the  signatures  of  the  officers  and 
the  attestation  by  the  secretaries  of  the  companies,  with  the- 
corporate  seals,  as  well  as  the  certificate  of  the  Secretary  of 
State,  proved  that  it  was  a  copy  of  the  original. 

Was  the  copy  evidence  ?  The  statute  provides  that  copies 
of  all  papers  and  writings,  required  by  law  to  be  deposited  in 
the  office  of  the  Governor  or  Secretary  of  State,  when  properlv 
certified,  shall  be  received  in  evidence  with  like  effect  as  the 
originals.  Sess.  Laws,  1869,  p.  399.  The  language  of  this^ 
act  is  sufficiently  comprehensive  to  embrace  the  paper  offered 
in  evidence. 
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It  is  claimed  that  the  first  instruction  for  plaintiff  is  wrong, 
as  not  having  been  based  upon  the  evidence. 

There  was  evidence  tending  to  prove  that  Lincoln  was  the 
agent  of  the  first  company,  and  when  it  accepted  the  road 
from  the  contractors,  with  the  ties  upon  the  line  of  road,  and 
used  them,  the  inference  might  be  indulged  that  the  agree- 
ment with  Lincoln  was  approved. 

We  do  not  perceive  the  force  of  the  objection  taken  to  the 
second  instruction.  If  the  agreement  was  that  the  ties  were 
to  be  estimated  before  payment,  then  the  sale  was  not  com- 
plete until  estimation,  and  the  ties  unestimated  by  the  con- 
"tractors  would  continue  to  be  the  property  of  the  plaintiff, 
and  the  company  would  be  liable  for  their  value  if  it  wholly 
appropriated  them  to  its  use. 

The  third  instruction  is  unobjectionable.  It  is  to  the  effect 
^hat,  if  Knox  &  Co.  paid  plaintiff  for  a  portion  of  the  ties 
furnished  and  delivered  on  the  line  of  the  railroad,  and  that 
plaintiff  delivered  other  ties  under  the  contract  which  were 
to  be  estimated  before  the  sale  was  consummated,  and  when 
the  road  was  completed  and  possession  taken  by  the  com- 
pany, the  unestimated  ties  had  not  been  paid  for  by  Knox  & 
Co.,  and  the  railroad  company  took  possession  of  them  and 
converted  them  to  its  use,  and  thus  made  them  a  part  of  its 
road,  it  would  be  liable  for  the  ties  so  used.  ^^f 

This  instruction  does  not  assume  that  plaintiff  had  the  < 
right  to  perpetrate  a  fraud  on  Knox  &  Co.,  acknowledge  the 
fraud,  abandon  an  express  contract,  and  recover  in  an  action 
ex  contractu  for  a  tort.  It  assumes,  on  the  contrary,  a  failure 
on  the  part  of  Knox  &  Co.  in  not  estimating  the  ties,  and  the  ' 
contract  not  having  been  complied  with,  the  ties  remained 
the  property  of  the  plaintiff,  and  the  company,  so  far  as  it  ap- 
propriated them,  incurred  a  liability. 

The  fourth  instruction  is  substantially  the  same. 

The  theory  upon  which  the  plaintiff  must  have  recovered, 
and  was  entitled  to  recover,  was,  that  he  had  delivered  ties,  in 
pursuance  of  a  contract  with  the  parties  constructing  the  road, 
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upon  the  line  of  the  Decatur  and  East  St.  Louis  Railroad; 
that  some  of  them  were  estimated  and  paid  for  by  the  con- 
tractors; that,  when  the  Decatur  and  East  St.  Louis  Railroad 
Company  accepted  the  road  from  the  contractors,  and  when 
the  consolidation  was  effected,  unestiraated  ties,  the  property 
of  the  plaintiff,  were  upon  the  line  of  road,  and  were  taken 
and  used  by  the  appellant  corporation.  Some  of  them  were 
placed  upon  the  road-bed,  and  some  were  used  as  wedging  in 
making  repairs. 

Was  the  company  liable  for  the  ties  thus  used  ?  They  were 
wholly  converted  to  the  use  of  the  company,  became  a  part 
■of  its  road,  and  could  not  readily  be  separated  therefrom. 
Some  of  them  were  imbedded  in  the  earth  and  the  iron 
spiked  upon  them,  and  others  were  split  up  and  driven  under 
the  ties  imbedded.  There  could  be  no  more  complete  con- 
version and  appropriation  of  the  property  of  the  plaintiff. 
They  were  not  taken  to  be  converted  into  money,  but  for  the 
construction  and  repair  of  the  road,  and  were  effectually  con-- 
verted  into  money's  worth.  They  were  delivered  to  be  used 
upon  the  road,  and  were  thus  used  ;  and  though  the  taking 
may  have  been,  to  some  extent,  tortious,  the  plaintiff  might 
waive  the  tort  and  recover  in  indebitatus  assumpsit,  as  the  com- 
pany had  applied  the  ties  to  its  own  benefit. 

Greenleaf  says:  "If  one  commit  a  tort  on  the  goods  of 
another  by  which  he  gains  a  pecuniary  benefit,  as,  if  he  wrong- 
fully takes  the  goods  and  sells  them,  or  otherwise  applies 
them  to  his  own  use,  the  owner  may  waive  the  tort  and  charge 
him  in  assumpsit  on  the  common  counts,  as  for  goods  sold 
or  money  received."  2  Greenleaf  Ev.  sec.  108,  and  note  3 ; 
Putnam  v.  Wise,  1  Hill,  234,  and  note  A;  Lightly  v.  Conston, 
1  Taunton,  112. 

In  this  last  case,  assumpsit  was  brought  for  the  work  and 
labor  of  an  apprentice  who  had  been  enticed  away,  though 
case  would  have  been  most  usual.  Mansfield,  Ch.  J.,  re- 
marked :     "It  is  not  competent  for  the  defendant  to  answer 
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that  he  obtained  the  labor,  not  by  contract  with  the  master, 
but  by  wrong,  and  therefore  he  will  not  pay  for  it." 

Neither  should  the  railroad  company  be  permitted  to  say, 
true  the  ties  were  taken,  and  they  now  form  a  part  of  the 
road,  but  the  taking  was  a  trespass,  and  payment  can  not  be 
enforced  by  an  action  of  assumpsit. 

We  are  of  opinion  that  right  and  justice  have  been  sub- 
served, and  affirm  the  judgment. 

Judgment  affirmed. 


Joseph  Flack 


James  W.  Hughes  et  al. 

1.  Registration  of  municipal  bonds.  An  election  was  held  in  an 
incorporated  town,  resulting  in  a  majority  vote  in  favor  of  issuing  bonds 
for  railroad  purposes,  thei'e  being  at  that  time  no  law  authorizing  such  a 
vote.  By  a  subsequent  act  of  the  legislature,  a  new  town  was  incorpor- 
ated  including  the  old  town,  which  act  recited  the  prior  election  and  au- 
thorized the  town  to  issue  bonds  as  voted,  under  which  the  new  town  sub- 
scribed to  the  capital  stock  of  a  railroad  company  and  issued  its  bonds  in 
payment  thereof:  Held,  that  such  bonds  were  not  entitled  to  be  registered 
in  the  State  Auditor's  office  under  the  act  of  April  16,  1869,  entitled  "An 
act  to  fund  and  provide  for  paying  the  railroad  debts  of  counties,  town- 
ships, cities  and  towns,"  etc. 

2.  Therefore,  where  such  bonds  were  registered  in  the  Auditor's  office, 
and  taxes  extended  on  the  property  of  the  town  under  the  direction  of  the 
State  officers,  it  was  held,  that  a  taxpayer  of  the  town  had  a  right  to  have 
the  collection  of  such  tax  on  his  property  enjoined. 

Writ  op  Error  to  the  Circuit  Court  of  St.  Clair  county  \ 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 
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Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  plaintiff  in  error. 
Mr.  Wm.  H.  Underwood,  for  the  defendants  in  error. 
Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  to  enjoin  the  collection  of  a  rail- 
\   road  tax  upon  certain  lots  of  the  complainant  in  the  town  of 

New  Athens,  levied  to  pay  the  interest  on  twenty-one  bonds 
I   of  said  town  registered  in  the  Auditor's  office  on  the  8th  day 

of  April,  1870,  under  the  act  of  April  16,  1869,  entitled  '<An 
I  act  to   fund  and   provide   for  paying   the   railroad  debts  of 
I  counties,  townships,  cities  and  towns."     Sess.  Laws  1869   x> 
I  316.  '  ^* 

I  The  legality  of  the  registry  of  the  bonds  is  brought  in 
j  question. 

j  It  is  contended  that  the  registration  was  unlawful,  because 
I  the  question  of  creating  the  debt  was  not  submitted  to  an 
I  election  of  the  legal  voters  of  the  town  "under  the  provisions 

of  any  law  of  this   State,''  before  the  bonds  were  registered. 
I      The  provision  in   this  respect  of  the  foregoing  act  which 

authorizes  the  registering  of  the  bonds  in  the  office  of  the 
:  Auditor,  is  as  follows:  "And  none  of  the  benefits,  advan- 
jtages  or  provisions  of  this  act  shall  apply  to  any  debt,  unless 
I  the  subscription  or  donation  creating  such  debt  was  first  sub- 
jmitted  to  an  election  of  the  legal  voters  of  said  county,  town- 
iship,  city  or  town,  under  the  provisions  of  the  laws  of  this 
jState,  and  a  majority  of  the  legal  voters  living  in  said  county 
'township,  city  or  town  were  in  favor  o^such  aid,  subscription 
or  donation." 

It  appears  that,  on  the  7th  day  of  September,  1868  the 
legal  voters  of  the  town  of  Athens,  which  had  been  incor- 
porated under  the  general  law,  held  an  election,  at  which 
jvotes  were  cast  for  or  against  "issuing  bonds  for  railroad  pur- 
poses to  the  amount  not  exceeding  fifty  thousand  dollars  "  and 
a  majority  voted  in  favor  of  the  proposition,  this  being  the 
bnly  election  ever  held  in  Athens,  or  New  Athens,  upon  the 
I  lo — b7TH  III. 
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question  of  railroad  subscription;  that,  at  the  time  said  elec- 
tion was  held,  there  was  no  law  authorizing  Athens  to  make 
any  subscription  to  any  railroad,  or  to  issue  any  bonds  for 
railroad  purposes,  and  no  law  authorizing  any  such  an  elec- 
tion to  be  lield.  By  an  act  approved  March  29,  1869,  the 
legislature  incorporated  the  town  of  New  Athens,  the  act 
providing  that  all  the  town  of  Athens  should  be  included  in 
New  Athens. 

The  first  clause  of  section  1,  article  8,  of  the  incorporating 
act,  is  as  follows : 

"  The  citizens  of  the  town  of  Athens,  at  an  election  held 
on  the  7th  day  of  September,  A.  D.  1868,  voted  for  or  against 
issuing  bonds  for  railroad  purposes  to  the  amount  of  not  ex- 
ceeding fifty  thousand  dollars,  and  a  majority  having  voted 
for  issuing  said  bonds,  the  trustees  of  the  town  may  issue  said 
bonds,  payable  in  fifteen  or  twenty  years,  at  the  rate  of  six 
per  centum  per  annum,  payable  annually:  Provided, however, 
that  said  bonds  are  only  to  be  applied  as  stocks  to  a  rail- 
road running  from  New  Athens  to  East  St.  Louis,  or  connect- 
ing with  a  road  at  Belleville  that  runs  to  that  place." 

This  is  the  only  power  ever  given  by  the  legislature,  either 
to  the  trustees  of  Athens,  or  to  the  town  council  of  New 
Athens,  to  make  any  subscription  to  the  capital  stock  of  any 
railroad  company,  or  to  issue  any  bonds  of  Athens  or  New 
Athens  in  payment  of  any  such  subscription,  or  for  railroad 
purposes. 

Subsequently,  in  pursuance  of  an  ordinance  passed  by  the 
town  council  of  iVew  Athens  for  the  purpose,  a  subscription 
was  made  for  $50,000  of  the  stock  of  the  Belleville  and 
Southern  Illinois  Railroad  Company,  and  fifty  bonds  of  $1000 
>each  were  issued  in  payment  therefor,  bearing  date  Jan.  I, 
1870,  twenty-one  of  which  were  registered  in  the  Auditor's! 
office  on  the  8th  day  of  April,  1870 ;  to  meet  interest  on  which, 
are  the  taxes  involved  in  this  suit,  which  were  extended  on 
the   collector's  books   under  the  act  of  1869,  in  accordance 
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with  the  Auditor's  certificate  of  the  estimate  of  the  rate  of 
taxation  required. 

These  bonds  were  not  entitled  to  be  registered,  because  the 
subscription  creating  the  debt  had  not  first  been  submitted  to 
an  election  of  the  legal  voters  of  the  town,  ''under  the  pro- 
visions of  the  laws  of  this  State."  The  terms  of  the  statute 
are  explicit,  that  there  must  have  been  the  prerequisite  of 
such  an  election.  It  is  true,  an  election  in  fact  had  been 
held  on  the  7th  of  September,  1868,  but  it  was  one  which  was 
had  without  the  sanction  of  any  law  whatever.  It  was  quite 
different  from  an  election  held  under  the  provisions  of  a  law 
of  the  State,  as  required  by  the  act  of  April  16,  1869,  and 
was  not  a  conformity  with  that  requirement. 

It  is  urged  that  the  defect  was  cured  by  the  above  cited 
first  section  of  chapter  8  of  the  special  charter  of  New  Athens, 
which  recognized  and  legalized  the  election  of  September  7, 
1868. 

We  need  not  consider  the  effect  of  this  section  upon  the 
validity  of  the  bonds.  The  bonds  might  be  valid  bonds,  and 
yet  not  entitled  to  registration  under  the  act  of  April  16, 
1869.  The  action  of  the  legislature  in  passing  this  special 
charter  of  New  Athens,  did  not  change  the  fact  that,  at  the 
time  the  election  of  September  7,  1868,  was  held,  there  was  no 
law  authorizing  it,  and  such  action  can  not  be  accepted  as  a 
substitute  for  the  explicit  requirement  in  this  respect  of  the 
law  of  April  16,  1869. 

It  is  said,  the  provisions  of  that  act  are  calculated  to  benefit 
the  complainant;  and  that  they  are  made  to  apply  to  the 
bonds  in  question  is  no  grievance  or  just  ground  of  com- 
plaint by  him. 

Without  inquiring  whether  or  not  it  might  be  of  benefit  to 
the  complainant  to  have  these  bonds  made  subject  to  the  pro- 
visions of  that  act,  and  to  have  the  taxes  assessed  and  col- 
llected  by  the  agency  of  the  State  government  rather  than  by 
|that  of  his  own  town  authorities,  it  is  enough  to  say  that  it 
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is  his  right  to  have  his  taxes  assessed  and  collected  by  the 
legally  authorized  officers,  and  not  by  unauthorized  officers. 

The  decree  of  the  court  below  dismissing  the  bill  must  be 
reversed,  and  the  cause  remanded  for  further  proceedings  in 
conformity  with  this  opinion. 

Decree  reversed. 


Samuel  T.  Bane 

V. 
ASAHEL    GeIDLEY. 

1.  Penalty — equitable  relief  against.  Where  a  gross  sum  is  to  be  paid 
because  a  less  sum  is  not  paid  at  a  particular  day,  this  is  strictly  a  penalty, 
and  the  larger  sum  becomes  due  at  once,  in  case  of  non-payment  at  the 
day.  From  such  a  penalty  a  court  of  chancery  will  relieve  on  slight 
grounds.  { 

3.  Same — whether  penalty  or  liquidated  damages.  Where  a  promissory! 
note  contained  a  clause,  that  "if  not  paid  promptly  at  maturity,"  for  the 
payment  of  "thirty  per  cent  per  annum  thereafter  as  liquidated  damages  j 
for  non-payment:  "  Held,  that  this  was  not  a  penalty  in  a  strict  sense,  but  j 
the  increased  interest  was  merely  liquidated  damages  accruing  from  day  I 
to  day,  from  which  relief  could  be  had  at  any  time  by  payment,  and  there- 1 
fore  involving  no  special  hardship  calling  for  interference  by  the  courts.) 

3.  Pbomissoby  note — liquidated  damages  for  non-payment  at  matwrity.\ 
Where  the  makers  of  a  promissory  note  promise  therein  to  pay  the  prin-i 
cipal  by  a  day  named,  and  if  not  paid  at  maturity,  thereafter  to  pay  thirty  | 
per  cent  per  annum  as  liquidated  damages,  the  increased  rate  of  interest 
may  be  recovered  in  case  of  default  of  payment  when  due. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 
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This  was  an  action  of  assumpsit,  brought  by  Asahel  Grid- 
I  ley  against  Samuel   T.   Bane,   on   the   following   promissory 
note : 

!  "^500.  Bloomington,  III.,  March  18,  1869. 

I      December  the  twenty-fifth  after  date,  for  value  received, 
j  we  jointly  and   severally   promise   to  pay  J.  H.  Cheney,  or 
I  order,  at  the  McLean  County  Bank,  the  sum  of  five  hundred 
dollars,  and  if  not  promptly  paid  at  maturity,  thirty  per  cent 
per  annum  thereafter  as  liquidated  damages  for  non-payment. 

J.  C.  PlEESON, 
J.  S.  PlERSON, 

Samuel  T.  Bane." 

The  note  was  indorsed  by  Cheney  to  the  plaintiff.  On  the 
'trial  below,  defendant's  counsel  argued  and  insisted  that  the 
I  damages  could  not  exceed  the  principal  of  the  note,  and 
interest  thereon  after  its  maturity  at  the  rate  of  six  per  cent 
Iper  annum,  or,  at  most,  at  ten  per  cent  per  annum;  but  the 
■  court,  in  the  assessment,  assessed  the  damages  at  the  face  of 
jthe  note  and  thirty  per  cent  per  annum  thereon  from  maturity, 
land  rendered  judgment  accordingly.  From  this  judgment 
the  defendant  appealed.      No  plea  of  usury  was  interposed. 

Messrs.  Weldon  &  Benjamin,  for  the  appellant.         * 

Messrs.  Williams  &  Burr,  and  Mr.  E.  M.  Prince,  for 
the  appellee. 

^  Per  Curiam  :  This  case  is  precisely  like  Lawrence  v.  Cowles, 
|13I11.  577;  ^UhY,  WhUaker,  23  ib.  367;  Bishop  Hill  Colony 
V.  Edgerton,  26  ib.  54 ;  Gould  v.  Bishop  Hill  Colony,  35  ib.  324, 
H  ^«^is  V.  Rider,  53  ib.  416.  We  are  not  inclined  to  over- 
turn a  rule  so  firmly  settled  in  this  court.  It  is  urged  by 
'pounsel  that  the  rate  of  interest  which  the  note  was  to  draw 
lifter  maturity,  was  a  penalty  to  secure  the  payment  of  a 
jimaller  sum,  and  therefore  to  be  relieved  against  in  chancery, 
jind  not  to  be  recovered  at  law,  and  that  the  cases  above  cited' 


390  Churchill  v.  C.  &  A.  R.  R.  Co.  [Jan.  T. 

Syllabus. 

were  decided  only  in  reference  to  the  question  of  usury. 
But  the  court  could  hardly  have  decided  all  these  cases  with- 
out considering  both  these  questions,  and  evidently  did  not 
regard  a  merely  increased  rate  of  interest  in  consequence  of 
non-payment  at  maturity,  as  a  penalty,  in  the  sense  in  which 
a  gross  sum  is  a  penalty  when  it  is  to  be  paid  because  a  less 
sum  is  not  paid  at  a  particular  day.  In  the  last  case  the  gross 
sum  becomes  due  at  once,  in  case  of  non-payment  at  the 
day,  and  is  strictly  a  penalty,  from  which  a  court  of  chancery 
will  relieve  on  slight  grounds,  as  in  Tiernan  v.  Hinman,  16 
111.  400,  cited  by  counsel  for  appellee.  But  in  cases  like  the 
one  at  bar,  this  court  has  evidently  treated  the  increased 
interest  as  merely  liquidated  damages  accruing  from  day  to 
day,  of  which  the  party  can,  at  any  time,  relieve  himself  by 
payment,  and  therefore  involving,  ordinarily,  no  special 
hardship  calling  for  interference  by  the  courts. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Ebenezee  D.  Chuechill 

V. 

The  Chicago  and  Altoist  Raileoad  Company. 


I 


1.  Railroad — duty  to  carry  passenger.  Railroad  companies,  being  com- 
mon  carriers,  and  compelled  to  receive  and  carry  all  passengers  who  will 
pay  the  usual  fare,  must  do  so  under  reasonable  regulations.  Where  the 
passenger  has  purchased  a  ticket  and  applies  for  passage,  the  employees 
of  the  company  have  no  discretion,  but  are  bound  to  carry  him  according 
to  the  terms  of  the  ticket.  If  the  holder  of  the  ticket  deports  himself 
properly,  the  company  have  no  right  to  refuse  the  ticket  or  to  admit  him 
to  the  class  of  car  his  ticket  designates,  and,  when  thus  admitted,  the  com- 
pany has  no  right,  so  long  as  he  deports  himself  properly,  to  eject  him 
from  the  train  before  reaching  the  station  named  in  the  ticket. 
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2.  Same— 7io<  obliged  to  give  lay-over  ticket.  The  contract  to  carry  a 
passenger,  like  all  others  where  there  is  no  agreement  to  the  contrary, 
is  entire  in  its  character.  Neither  party  has  the  right  to  insist  upon  its 
performance  in  fragments.  Therefore,  the  company,  after  having  entered 
upon  the  performance  of  the  contract,  is  under  no  legal  obligation  to  give 
the  passenger  a  lay-over  ticket. 

3.  Same— e^feci  of  condition  in  lay-over  ticket.  Railroad  companies  not 
being  bound  to  give  a  lay-over  ticket,  when  they  do  so  it  is  upon  the  terms 
agreed  upon  by  the  parties,  neither  having  the  right  to  disregard  them, 
when  given  and  accepted.  And  when  a  passenger  accepts  a  layover  ticket 
marked  good  for  thirty  days  only,  he  is  bound  by  the  terms  imposed,  and 
to  make  the  same  available  must  use  it  within  the  time  prescribed. 

4.  Pleading— con«^rMe(Z  mo&t  strongly  against  the  pleader.  Where  a  pas- 
senger accepted  a  lay-over  ticket,  good  for  thirty  days  only,  and  after  the 
expiration  of  the  time,  got  upon  defendant's  cars,  and  when  such  ticket 
was  lawfully  refused,  would  not  pay  his  fare,  and  was  ejected  from  the 
cars,  in  a  suit  against  the  company  to  recover  damages  for  the  refusal  to 
carry  him,  and  his  expulsion,  he  alleged  in  his  declaration  that  the  ser- 
vants  of  the  company  "did  forcibly,  and  with  great  violence,  thrust  and 
eject  plaintiff  from  the  said  cars:"  Held,  that  such  allegation  did  not  im- 
ply  that  excessive  force  was  used,  there  being  nothing  to  show  how  much 
force  was  necessary,  and  no  averment  that  the  plaintiff  did  not  resist,  or 
that  the  force  employed  was  wanton. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Stevenson  &  Ewing,  for  the  plaintiff  in  error. 

Messrs.  Williams  &  Burr,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  plaintiff  in  error, 
in  the  circuit  court  of  McLean  county,  against  defendant  in 
error.  The  declaration  contained  two  counts,  to  which  a  de- 
murrer was  interposed,  and  sustained  to  the  second  count,  but 
overruled  to  the  first  count;  and  plaintiff  in  error  refusing 
to  further  prosecute  his  suit  under  the  first  count,  the  court 
rendered  judgment  for  costs  against  him,  and  he  brings  the 
record  to  this  court  and  assigns  for  error  the  sustaining  of  the 
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demurrer  to  the  second  count  of  his  declaration,  and  in  ren- 
dering judgment  against  him. 

The  second  count  avers  that  plaintiff,  at  Chenoa,  in  McLean 
county,  purchased  a  ticket  of  the  proper  agent,  entitling  him 
to  travel  on  a  passenger  car  from  that  place  to  Chicago;  that 
he  went  on  one  of  their  passenger  cars  from  Chenoa  to  the 
city  of  Joliet,  when,  desiring  to  stop  over,  he  procured  from 
the  conductor  a  lay-over  ticket,  good  for  thirty  days;  that, 
after  the  expiration  of  thirty  days  from  that  time,  he  entered 
another  of  defendant's  passenger  cars  at  Joliet,  going  to  Chi- 
cago, and  when  the  conductor  called  for  his  fare,  he  presented 
this  lay-over  ticket,  which  the  conductor  refused  to  receive, 
and  he,  with  the  brakeman,  "forcibly  and  with  great  vio- 
lence," thrust  and  ejected  plaintiff  from  the  car. 

On  the  one  side  it  is  contended  that  the  ticket  authorized 
plaintiff  to  travel  at  any  time  and  on  any  of  the  cars  or  trains 
of  the  company  from  and  to  the  places  designated,  notwith- 
standing the  limitation  of  the  time  fixed  in  the  ticket;  that 
the  company,  through  its  agents,  had  no  power  to  prescribe 
any  time  within  which  the  ticket  should  be  used.  On  the 
other  hand,  it  is  claimed  that  the  company  has  such  power, 
and  incurred  no  liability  for  what  was  alleged  to  have  been 
done  in  removing  plaintiff  from  the  car. 

Railroads  being  common  carriers,  and  compelled  to  receive 
and  carry  all  passengers  who  will  pay  the  usual  fare,  they 
must  do  so  under  reasonable  regulations.  According  to  usage, 
when  a  person  applies  a  reasonable  time  before  a  passenger 
train  leaves  a  station,  the  company  are  bound  to  receive  the 
money  and  give  to  the  applicant  a  ticket  entitling  him  to 
travel  on  their  cars  from  the  place  where  purchased  to  the 
point  named  in  the  ticket  and  for  which  it  was  purchased ; 
and,  on  the  presentation  of  this  ticket  to  the  conductor,  he  is 
bound  to  carry  him  according  to  the  terms  of  the  ticket.  In 
these  particulars,  the  company  and  their  employees  have  no 
discretion.     If  the  person  holding  the  ticket  is  orderly  and 
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deports  himself  properly,  the  company  have  no  right  to  re- 
fuse the  ticket,  or  to  admit  him  to  the  class  of  car  his  ticket 
designates,  and,  when  thus  admitted,  the  company  has  no 
right,  so  long  as  he  deports  himself  properly,  to  eject  or  re- 
move him  from  the  train  before  reaching  the  station  named 
in  his  ticket. 

But  do  the  same  rules  apply  to  the  acquiring  and  use  of  a 
lay-over  ticket?  The  ticket  a  passenger  purchases  specifies 
no  right  to  exchange  it  for  a  lay-over  ticket.  The  contract 
to  carry  is,  like  all  others,  where  there  is  no  agreement  to  the 
contrary,  entire  in  its  character.  When  the  ticket  is  pre- 
sented, the  holder  has  a  right  to  have  the  contract  to  carry 
executed  as  an  entirety,  and  not  in  fragments.  The  company 
can  not  insist  that  they  have  the  right  to  perform  their  con- 
tract by  carrying  the  passenger  to  intermediate  points  and 
putting  him  off,  and  requiring  him  to  take  the  next  or  a  sub- 
sequent train.  This  would  violate  the  implied  agreement 
that  the  company  will  not  only  carry  the  passenger  to  his 
place  of  destination  on  the  road,  but  that  it  shall  be  without 
delay  and  without  requiring  him  to  lay  over,  unless  compelled 
to  do  so  from  unavoidable  necessity.  When  the  company  has 
entered  upon  the  performance  of  their  contract,  the  passen- 
ger has  a  right  to  insist  that  it  shall  continue  until  completed. 

On  the  other  hand,  the  right  is  reciprocal.  When  the  pas- 
senger presents  his  ticket,  and  the  road  has  entered  upon  the 
fulfilment  of  their  contract,  they  have  an  equal  right  to  insist 
that  it  shall  be  continuous  till  completed;  that  they  shall  not 
be  required  to  perform  in  fragments.  The  contract  to  carry 
implies  that  either  side  may  insist  on  its  continuous  comple- 
tion. The  parties,  however,  like  parties  to  any  other  con- 
tract, may,  by  agreement,  change  the  terms  of  the  contract 
so  as  to  be  executed  in  fragments,  or  different  portions  at  dif- 
ferent times.  But  this  is  a  matter  of  contract  only,  neither 
party  having  a  right  to  alter  its  terms.  Such  a  change  in  the 
agreement  can  only  be  made  by  mutual  consent,  and  the  terms 
agreed  upon  by  the  parties  in  making  the  change  must  govern 
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and  control  in  its  execution.  It  then  becomes  a  new  contract 
to  carry  according  to  that  agreement.  The  company  not  be- 
ing bound  to  give  a  lay-over  ticket,  when  they  do  so  it  is 
upon  the  terms  agreed  upon  by  the  parties,  neither  having  the 
right  to  disregard  them  when  given  and  accepted. 

Appellant  having  a  discretion  in  receiving  the  lay-over 
ticket,  he  was  not  bound  by  any  offer  or  terms  imposed  until 
he  accepted  it.  He  could  neither  demand  such  a  ticket  nor 
impose  the  terms  that  should  be  embraced  in  giving  it.  If 
given  or  offered  by  the  company,  they  could  impose  the  con- 
ditions, and  he  could  accept  or  reject  it  with  the  terms  pro- 
posed. But  when  he  accepted  it  on  the  terms  specified,  he 
was  bound  by  them.  It  became  a  valid  and  binding  contract, 
and,  to  render  the  lay-over  ticket  available,  he  should  have 
used  it  within  the  specified  time.  The  law  would  not  compel 
the  parties  to  execute  this  latter  contract  in  any  other  man- 
ner, or  at  any  other  time  than  as  the  parties  had  agreed. 

The  second  count  shows  no  grounds  of  recovery,  and  the 
court  below  did  not  err  in  holding  it  fatally  defective,  and  in 
sustaining  the  demurrer.  <aH 

It  is  claimed  that  it  is  averred  in  the  declaration  that  ex- 
cessive force  was  used  in  ejecting  plaintiff  in  error  from  the 
train.  We  find  no  such  averment.  The  averment  is,  that  the 
servants  of  the  company  "did  forcibly  and  with  great  vio- 
lence thrust  and  eject  plaintiff  from  the  said  cars."  This 
does  not  imply  that  excessive  force  was  used.  There  is  nothing 
to  show  how  much  force  was  necessary.  It  may  be  that  no 
more  force  was  used  than  was  absolutely  necessary.  Plaintiff 
'  in  error  may  have  resisted  with  such  violence  as  to  require 
all  the  force  that  was  used,  and,  as  the  company  had  the  right 
to  use  all  the  force  necessary  for  his  expulsion,  on  his  refusing  i 
to  pay  his  fare  or  leave  the  train  on  being  requested,  and  he 
fails  to  aver  that  he  did  not  resist,  and  that  the  force  employed 
was  wanton,  we  can  not  presume  excessive  force  was  employed 
by  the  company. 

The  judgment  is  affirmed.  Judgment  affirmed. 
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Joshua  Thompson 

V, 

J.  Pool  Mead  et  al. 

1.  Landlord's  lien — nature  of  lien  and  how  lost.  The  statute  g^ives  a 
landlord  a  lien  upon  the  crops  growing  or  grown  upon  the  demised  prem- 
ises, in  any  year,  for  rent  that  shall  accrue  for  that  year.  This  lien  is  not 
confined  to  any  particular  crop,  but  embraces  all  the  crops,  or  any  portion 
of  them,  no  matter  upon  what  particular  part  of  the  premises  they  were 
raised.  It  is  created  by  the  law,  and  does  not  grow  out  of  the  levy  of  a 
distress  warrant,  and  is  paramount  to  the  lien  of  an  attachment,  and  can 
be  lost  only  by  waiver  or  failing  to  enforce  it  at  the  proper  time. 

2.  Same — lien  extends  to  crops  on  each  part  for  whole  rent.  Where  a 
landlord  demised  his  farm,  consisting  of  a  house,  and  land  in  two  town- 
ships,  separated  by  a  public  road,  the  house  at  a  monthly  cash  rent,  and 
the  farm  lands  for  part  of  the  crop,  the  contract  being  entire,  and  where 
an  attachment  was  levied  upon  the  tenant's  crop  after  the  rent  for  the  land, 
upon  which  it  was  grown,  had  been  paid,  it  was  held,  that  the  landlord 
had  a  lien  on  the  crop  for  the  rent  due  him  for  the  house,  and  premises 
not  cultivated,  which  was  prior  to  that  of  the  attaching  creditor,  and  that 
the  precedence  of  the  landlord's  lien  did  not  depend  upon  the  levy  of  a 
distress  warrant,  or  any  other  proceeding  by  him. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  Joseph  Gillespie,  Judg;e,  presiding. 

This  was  an  action  of  trespass,  originally  brought  by 
Joshua  Thompson,  against  J.  Pool  Mead,  George  W.  Mead 
and  George  W.  Richardson,  before  a  justice  of  the  peace  of 
Madison  county.  On  the  trial  before  the  justice  the  defend- 
ants were  found  guilty,  and  the  plaintiff's  damages  assessed  at 
$69  and  costs  of  suit.  The  defendants  appealed  to  the  circuit 
court,  where  a  trial  was  had,  resulting  in  a  verdict  and  judg- 
ment for  the  defendants,  from  which  the  plaintiff  prosecuted 
this  appeal. 

The  facts  of  the  case,  as  shown  by  the  evidence,  were  sub- 
stantially as  follows  :    The  plaintiff  rented  land  to  one  Lydia 
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Kile  for  one  year  from  March  1,  1870.  The  rent  was  one- 
third  of  the  crop  raised,  payable  when  the  same  should  ma- 
ture. A  house  on  the  same  land  was  rented  at  the  same  time 
for  $4  per  month,  payable  in  money.  In  September,  1870, 
before  the  corn  crop  matured,  the  tenant  abandoned  the  prem- 
ises and  left  the  State,  being  indebted  to  the  plaintiflp  at  the 
time  in  the  sum  of  $62  for  rent  of  the  house  and  pasture  rent, 
and  a  portion  of  the  premises  not  planted  in  corn.  Three  days 
after  the  tenant  left,  the  plaintiff  levied  a  distress  warrant 
upon  her  two-thirds  of  the  corn  crop  to  collect  the  rent  due, 
but  two  days  before  this  other  parties,  Wise  and  Lancaster, 
and  F.  M.  Pearce,  sued  out  writs  of  attachment  against  the 
tenant  and  levied  the  same  upon  her  two-thirds  of  the  corn, 
which  was  sold  under  the  judgment  in  the  attachment  pro- 
ceedings, and  purchased  by  J.  Pool  Mead,  who  sold  the  same 
to  McMichael,  who  gathered  and  used  the  same.  The  de- 
fendant Richardson,  as  constable,  levied  the  writs  of  attach- 
ment, and  afterwards  sold  the  corn  to  Mead.  The  suit  was 
brought  to  recover  the  amount  of  rent  claimed  to  be  due  the 
plaintiff. 

Messrs.  Irwin  &  Keome,  for  the  appellant. 

Mr.  David  Gillespie,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  demised  premises  were  one  and  indivisible.  The  house 
and  land  were  rented  at  the  same  time — the  rent  for  the  first 
named  to  be  paid  in  money  ;  of  the  other,  in  kind — and  was 
rented  to  one  and  the  same  party.  The  farm,  a  portion  of 
which  was  demised,  was  in  one  body ;  a  part  in  one  town- 
ship, and  part  in  another,  a  public  road  running  on  the  county 
line.  The  road  did  not  make  the  premises  two  farms.  Sec- 
tion 8  of  the  act  respecting  landlords  and  tenants,  eh.60,R.  S. 
1845,  provides  that  every  landlord  shall  have  a  lien  upon  the 
crops  growing  or  grown  upon  the  demised  premises,  in  any 
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year,  for  rent  that  shall  accrue  for  snch  year.  The  Hen  is  not 
confined  to  any  particular  crop,  but  embraces  all  the  crops,  or 
any  portion  of  them,  no  matter  upon  what  particular  part  of 
the  premises  they  were  raised.  This  lien  the  law  gives  him ; 
it  does  not  grow  out  of  the  levy  of  a  distress  warrant.  It  is  a 
paramount  lien,  of  which  every  person  must  take  notice,  and 
can  be  lost  only  by  waiver,  or  failing  to  enforce  it  at  the 
proper  time. 

The  court,  after  instructing  the  jury  on  behalf  of  the  plain- 
tiff, in  conformity  to  section  8  of  the  statute,  and  that  such 
lien  took  precedence  of  the  lien  of  an  execution  or  attachment 
creditor  of  the  tenant,  unless  the  lien  was  waived  by  the  act 
of  the  landlord,  and  that  the  landlord  might  distrain  upon 
any  one  or  more  of  the  crops,  growing  or  grown,  upon  the  de- 
mised premises,  or  on  any  part  of  any  crop,  for  the  rent  of  the 
whole  premises — instructed  the  jury,  for  the  defendants,  that, 
if  they  believed,  from  the  evidence,  the  rent  was  paid  on  the 
tract  of  land  on  which  the  corn  in  question  was  grown,  for 
the  year,  then,  as  against  creditors  who  attached  that  corn 
after  the  rent  was  paid,  and  before  levied  upon  by  the  land- 
lord for  other  rents,  the  plaintiff  could  have  no  lien  upon  the 
corn  for  rent  of  other  premises  as  against  them,  and  they  must 
find  for  the  defendants. 

This,  after  the  charge  in  favor  of  the  plaintiff,  could  not 
have  failed  to  confuse  and  mislead,  and  was  incorrect  in  it- 
self. The  proof  was,  the  premises  were  an  entirety — a  part 
of  one  farm — and  though  the  rent  of  the  house  was  payable 
in  money,  the  law  gave  to  the  landlord  a  lien  on  the  corn,  or 
other  crop,  growing  on  the  same  premises.  Equally  incor- 
rect, and  calculated  to  mislead,  was  the  instruction  given  by 
the  court  on  its  own  motion.  In  this,  the  court  told  the  jury 
that,  although  a  landlord  might  distrain  for  any  rent  due  for 
any  premises  upon  crops  grown  upon  any  other  premises,  or 
any  other  property  of  the  tenant,  yet  he  has  no  lien  upon 
crops  grown  upon  certain  premises  except  for  rent  due  for 
said  particular  premises;  and,  unless  the  landlord  has  a  lien 
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upon  a  crop,  he  stands  in  no  better  condition  than  any  attach- 
ment or  execution  creditor,  and,  as  between  him  and  such 
creditor,  priority  of  levy  gives  precedence. 

This  is  so  different  from  the  first  instruction  given  for  the 
plaintiff,  that  it  seems  irreconcilable  with  it,  and  must  have 
misled  the  jury,  and  was  not  proper,  in  itself,  on  the  facts  of 
this  case.  Each  and  every  part  of  the  premises  demised  was 
subject  to  the  lien  for  the  rent  of  any  one  part,  and  the  prefer- 
ence of  the  landlord  does  not  depend  on  the  levy  of  a  distress 
warrant,  or  any  proceeding.  The  law  creates  the  lien,  and 
from  its  very  nature,  and  under  the  statute,  must  have  pre- 
cedence unless  it  has  been  waived,  or  the  landlord  been  guilty 
of  laches,  neither  of  which  was,  or  could  be,  set  up  in  this 
case. 

There  was  but  one  contract,  but  one  demise,  and  of  one 
premises.  The  lien  of  the  landlord  covered  each  and  every 
part  of  the  crops  growing  upon  it. 

For  the  reasons  given,  the  judgment  must  be  reversed,  and 

the  cause  remanded  for  further  proceedings  in  conformity  to 

this  opinion. 

JudgmerU  reversed. 


The  Rookfoed,  Rock  Island  and  St.  Louis  Rail- 
EOAD  Company 

V. 

Benjamin  Coultas. 

1.  KEGLiaEKCE — contributory  negligence  of  plaintiff.  A  freight  train 
on  which  the  plaintiff  was  a  passenger,  when  nearing  its  destination  at 
East  St.  Louis,  was  signaled  to  stop,  and  did  stop,  upon  a  high  trestle 
work.    Just  before  the  train  started  the  plaintiff  went  out  of  the  car  upon 
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the  platform,  and  while  there  the  train  started  with  a  sudden  jerk  which 
caused  him  to  fall  off  on  the  trestle  work  and  from  thence  to  the  ice,  a 
distance  of  about  twenty  feet,  from  which  fall  he  received  a  personal 
injury.  If  he  had  remained  in  the  car  he  would  have  received  no  injury, 
and  it  appears  that  he  made  no  inquiry  of  the  conductor  whether  it  was 
safe  for  him  to  go  out  or  not,  and  that  he  must  have  known  that  he  could 
not  get  off  at  the  place  where  the  train  stopped,  and  that  it  would  soon 
reach  its  destination.  It  was  dark  and  cold  at  the  time:  Held,  that  it  was 
highly  improper  and  negligent  in  him  to  attempt  to  go  upon  the  platform 
in  the  dark,  under  such  circumstances,  without  making  any  inquiry  as  to 
the  danger,  or  as  to  how  long  the  train  would  stop,  and  that  his  negli- 
gence and  want  of  care  were  such  that  he  could  not  recover,  unless  it  was 
alight  as  compared  with  that  of  the  company. 

2.  In  the  same  case  it  was  insisted  that  the  company  was  guilty  of 
negligence  in  starting  its  train  with  a  sudden  jerk.  It  appeared  that  it 
was  the  duty  of  the  engineer  to  stop  the  train  where  he  did,  in  obedience 
to  a  signal,  and  to  wait  until  he  was  signaled  to  start.  The  reason  of  the 
sudden  jerk  was,  that  the  train  could  not  be  started  without  first  slacken- 
ing the  train,  and  it  appeared  that  the  whistle  was  sounded  for  the  purpose 
of  setting  the  brakes  for  that  purpose,  and  again  for  taking  them  off,  and 
there  was  no  other  proof  of  any  negligence:  Held,  that  even  if  the  engi- 
neer failed  to  ring  a  bell,  it  being  no  regular  station  where  passengers 
could  get  on  and  off,  he  was  guilty  of  no  negligence  in  that  regard,  and 
it  also  appearing  that  the  train  could  not  be  started  except  by  slackening, 
it  being  a  long  and  heavy  one,  the  company  was  not  justly  chargeable 
with  negligence  in  starting  with  the  jerk  caused  by  the  slackening  of 
the  train. 

3.  Jury — duty  as  to  evidence.  A  jury  have  no  right,  arbitrarily,  to  re- 
ject the  testimony  of  an  unimpeached  witness  simply  because  they  desire 
to  find  a  verdict  against  it.  It  is  their  duty  to  consider  the  entire  evi- 
dence and  render  their  verdict  accordingly.  It  should  be  a  fair  and  just 
conclusion  from  the  whole  evidence,  otherwise  a  new  trial  should  be 
awarded. 

Appeal  from  the  Circuit  Court  of  Scott  county ;  the  Hon. 
Charles  D.  Hodges,  Judge,  presiding. 

Mr.  Charles  N.  Osborn,  and  Mr.  N.  M.  Knapp,  for  the 
appellant. 

Mr.  Albert  G.  Burr,  Mr.  William  Brown,  and  Mr.  H. 
Case,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion   of  the   Court: 

This  action  was  brought  to  recover  for  personal  injuries. 
Appellee  was  a  passenger  on  a  freight  train  on  appellant's 
road,  and  just  before  reaching  the  yards  at  East  St.  Louis  it 
was  signaled  to  stop.  The  point  where  it  stopped  was  on 
the  trestle-work  between  th"  round-house  and  the  yards. 
After  the  lapse  of  about  ten  nutes,  appellee  was  in  the  act 
of,  or  had  just  stepped  on  t  le  platform  of  the  caboose  car, 
when  the  train  started  up  with  a  sudden  jerk  and  he  was 
thrown  off  the  car  on  the  t:'estle  work  and  from  thence  fell 
on  the  ice  below,  a  distanc^  of  twenty  feet  or  more,  and  re- 
ceived the  injuries  complained  of. 

The  negligence  charged  in  the  declaration,  upon  which  it  is 
sought  to  render  the  company  liable,  is,  the  train  was  started 
with  a  sudden  jerk  without  any  previous  signal  by  sounding 
a  whistle  or  ringing  a  bell,  and  that  such  conduct  was  grossly 
negligent.     None  other  is  alleged  or  proven. 

It  becomes  a  material  inquiry,  therefore,  whose  negligence 
caused  the  injury?  Was  it  that  of  appellee,  or  was  it  that  of 
the  servants  of  the  company  ? 

There  were  in  the  "caboose,"  at  the  time  the  casualty  hap- 
pened, the  brother  of  appellee,  the  conductor,  and  certainly 
one,  if  not  two,  brakemen,  none  of  whom  were  injured.  It 
is  quite  apparent  then,  had  appellee  remained  in  his  seat  from 
three  to  five  minutes  longer,  the  accident  would  not  have 
happened,  for,  in  that  space  of  time,  the  train  would  have 
reached  its  destination  in  the  yards  at  East  St.  Louis. 

Was  it  prudent,  or  at  all  necessary,  for  him  to  attempt  to 
go  upon  the  platform  ?  The  excuse  given  for  leaving  his 
seat  is,  that  he  desired  to  relieve  a  want  of  nature.  The  rea- 
son assigned  can  hardly  be  regarded  as  a  satisfactory  expla- 
nation of  his  conduct.  He  must  have  known  the  train  was 
about  to  enter  the  yards,  and  was  at  no  regular  station  for 
passengers  to  get  on  or  off.  It  was  dark  and  cold,  and  it  is 
perhaps  true  appellee  did  not  know  the  extent  of  the  danger 
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he  was  about  to  encounter.  This  fact  itself  ought  to  have 
imposed  upon  him  a  high  degree  of  watchfulness  for  his  per- 
sonal safety.  The  conductor  was  in  the  car  with  him,  and  it 
seems  to  us  it  was  highly  improper — if  we  characterize  it  by 
no  stronger  term — to  attempt  to  go  upon  the  platform  in  the 
darkness  of  night  without  asking  the  conductor  whether  it 
was  prudent,  or  whether  the  ^  \in  would  stop  long  enough 
for  him  to  do  so  with  safety.  l[j  he  did  not  know  why  the 
train  was  stopped  or  the  length  pf  time  it  would  probably 
remain,  he  could  have  learned  th^  facts  by  application  to  the 
conductor.     This  was  his  plain  ai^d  reasonable  duty. 

It  could  not  reasonably  be  insisted,  the  cause  for  which  he 
says  he  desired  to  leave  his  seat  in  the  car  was  so  pressing 
he  could  not  wait  five  or  ten  minutes  until  the  train  should 
reach  its  stopping  place  in  the  yards.  The  conclusion,  there- 
fore, seems  almost  irresistible,  that,  in  going  upon  the  plat- 
form without  making  the  proper  inquiries  of  the  conductor, 
appellee  was  himself  guilty  of  a  want  of  ordinary  care.  No 
prudent  man  would  do  it.  His  experience  on  that  train,  if 
he  had  never  been  on  any  other,  must  have  taught  him  the 
train  was  liable  to  be  started  suddenly,  with  a  jerk  more  or 
less  violent,  and  on  the  platform  he  would  be  in  imminent 
danger  of  being  thrown  off. 

The  fact  that  appellee  was  guilty  of  some  degree  of  con- 
tributory negligence,  raises  the  question  of  the  comparative 
negligence  of  the  parties. 

"We  had  occasion,  in  the  recent  case  of  the  C.  B.  and  Q. 
R.  R.  Co.  V.  Van  Patten,  64  111.  510,  to  restate  the  doctrine 
of  comparative  negligence  as  held  by  this  court  in  numerous 
cases.  The  principle,  as  there  recognized,  is,  that  although 
plaintiff  himself  may  have  been  guilty  of  negligence,  yet,  if  it 
is  slight,  and  that  of  the  party  causing  the  injury  gross  in  com- 
parison, he  may  recover,  notwithstanding  his  own  negligence. 
But  if  plaintiffs  negligence  was  the  primary  cause  of  the 
injury,  and  the  defendant  was  guilty  of  no  want  of  ordinary 
care,  a  recovery  can  not  be  had. 
26— 67th  III. 
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In  view  of  these  principles  we  will  consider  briefly  the 
conduct  of  the  servants  of  the  company. 

The  train  was  approaching  the  end  of  its  route  at  East  St. 
Louis  and  was  within  a  few  hundred  yards  of  its  stopping 
place.  The  evidence  shows  it  was  the  duty  of  the  engine- 
driver  to  obey  signals  from  those  in  the  yards,  whose  duty  it 
was  to  receive  the  train  on  its  arrival.  He  received  the  usual 
signal  to  stop,  and  did  so,  and  it  became  his  duty  to  wait 
until  he  should  get  a  like  signal  to  go  forward.  The  conduc- 
tor had  no  duty  to  perform  at  that  point  in  the  management  of 
the  train. 

The  principal  ground  of  complaint  is,  the  engine-driver 
started  without  giving  signals  of  his  intention  by  ringing  a 
bell.  It  is  very  doubtful  whether  it  was  his  duty  to  cause 
the  bell  to  be  rung.  It  was  at  no  station,  and  of  what  possi- 
ble benefit  could  it  be  to  passengers  in  the  car.  The  train 
was  on  the  trestle-work  where  he  knew  passengers  could 
neither  get  on  nor  off  with  safety,  and  he  could  have  no  reason 
to  expect  any  one  was  endeavoring  to  do  so. 

There  can  scarcely  be  a  reasonable  doubt  the  whistle  was 
sounded.  It  is  distinctly  sworn  to  by  the  engineer,  one  brake- 
man  and  the  conductor,  and  they  all  state  such  facts  as  make 
it  almost  impossible  for  them  to  be  mistaken. 

The  engineer  states  he  endeavored  to  start  the  train  without 
taking  up  slack,  but  was  unable  to  do  so,  and  in  this  he  is 
corroborated  by  the  brakemen  and  the  conductor,  who  dis- 
tinctly noticed  the  fact.  He  then  slackened  up  the  train. 
This  is  done  by  setting  the  brakes  on  the  rear  car  and  then 
pushing  the  others  back  against  it.  The  signal  in  use  to 
indicate  to  the  brakeman  to  set  the  brakes,  is  one  sharp 
^'toot"  from  the  whistle,  and  to  let  them  off  so  the  train  may 
start,  the  signal  is  given  by  two  like  sharp  sounds.  It  is  not 
probable  the  brakes  could  have  been  set  except  in  obedience 
to  the  signal  from  the  engine-driver,  and  on  a  level  road  it 
would  have  been  difficult,  if  at  all  possible,  to  slack  the  train 
had  not  the  brakes  been  set.     The  evidence  shows  it  would 
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have  been  impracticable  to  start  the  train,  coupled  as  it  was, 
with  a  sudden  jerk  like  that  described  by  the  witnesses, 
unless  it  had  first  been  slacked.  These  facts  show,  beyond 
anv  reasonable  doubt,  the  whistle  was  sounded.  It  is  the 
usual  signal  for  starting  the  train  when  not  at  a  station,  and 
was  sufficient  to  have  put  appellee  on  his  guard.  The  jerk 
given  was  not  unusual  on  freight  trains.  It  was  a  very  long 
and  heavy  train,  and  the  evidence  shows,  conclusively,  it  could 
not  have  been  started  without  slackening.  This  necessarily 
produces  a  jerk  more  or  less  sudden  and  violent.  It  is  not  easy 
for  the  engineer  to  guage,  accurately,  the  amount  of  steam 
necessary  to  move  a  heavy  train.  A  little  too  much  will  cause 
a  violent  jerk.  There  is  not  a  witness  who  declares  the  engine- 
driver  did  not  use  care  and  skill  in  the  effort  to  set  the  train 
in  motion,  or  states  facts  from  which  negligence  might  be  in- 
ferred. He  gave  the  usual  signal,  viz:  sounding  the  whistle. 
He  was  not  required  by  any  rule  of  the  company  or  any  reg- 
ulation necessary  to  the  protection  of  the  passengers,  to  ring 
a  bell,  and  was  guilty  of  no  negligence  in  that  regard. 

The  jury  must  have  disregarded  the  evidence  of  the  engi- 
neer, brakeman  and  conductor  as  to  the  degree  of  care  used 
in  the  management  of  the  train,  and  relied  solely  on  the  neg- 
ative testimony  of  the  brother  of  appellee  and  the  brakeman 
Rodecker.  The  evidence  of  appellant's  witnesses  was,  in  no 
way,  discredited.  There  was,  however,  a  cloud  on  the  tes- 
timony of  appellee's  witness  Rodecker.  A  number  of  wit- 
nesses state  his  reputation  for  truth  was  bad,  and  his  testi- 
mony, to  say  the  least  of  it,  was  inconsistent  in  some  of  its 
parts.  There  was  no  valid  reason  for  rejecting  the  evidence 
of  so  many  unimpeached  witnesses  and  relying  solely  on  his. 
We  have  said,  a  jury  ought  not,  arbitrarily,  to  reject  the  tes- 
timony of  an  unimpeached  witness  simply  because  they  desire 
to  find  a  verdict  against  it.  It  is  their  duty  to  consider  the 
entire  evidence  and  render  their  verdict  accordingly.  It 
should  be  a  fair  and  just  conclusion  from  the  whole  evidence. 
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In  the  view  we  have  taken,  the  ends  of  justice  will  be  sub- 
served by  submitting  this  cause  to  another  jury,  to  be  in- 
structed on  the  question  of  the  comparative  negligence  of  the 
parties  as  that  doctrine  is  laid  down  by  this  court  in  its  pre- 
vious decisions. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Cassius  M.  Stradee  et  al, 

V. 

Benjamin  T.  Snyder. 

1.  PLHADtNQ — demurrer — to  what  pleas  directed.  To  an  action  on  the 
case  for  libel,  the  defendants  pleaded  the  general  issue  and  two  special 
pleas.  The  plaintiff  demurred  to  two  of  the  pleas,  describing  them  as 
pleas  one  and  two,  and  assigning  as  cause  of  demurrer  that  they  amounted 
to  the  general  issue.  The  court  sustained  the  demurrer  to  the  two  special 
pleas,  which  were  the  second  and  third  of  the  series,  and  this  was  assigned 
for  error :  Meld,  that  the  decision  was  correct,  as  the  court  will  always 
look  at  the  body  of  any  pleading  for  the  purpose  of  determining  its  char- 
acter, and  to  what  it  is  directed. 

2.  Same — when  plea  amounts  to  the  general  issue.  A  plea  in  an  action 
on  the  case  for  libel,  purporting  to  answer  the  whole  cause  of  action, 
where  the  justification  attempted  to  be  set  up  is  not  as  broad  as  the 
imputation  upon  the  plaintiff's  character,  and  which  consists  principally 
in  mere  denials  of  allegations  of  the  declaration,  either  directly  or  argu- 
mentatively,  is  bad  on  demurrer,  as  amounting  to  the  general  issue. 

3.  Evidence — secondary  in  case  of  libel.  It  is  erroneous  to  admit  in 
evidence  a  libelous  article  from  a  newspaper,  in  a  suit  against  the  parties 
who  wrote  the  original  and  procured  its  publication,  even  though  it  was 
published  substantially  according  to  the  manuscript.  The  original  should 
be  produced,  or  its  absence  accounted  for.  But  if  the  defendants  after- 
wards put  in  evidence  such  original,  the  error  will  be  cured. 
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4.  Libel — variance  in  the  written  article  and  that  as  printed.  In  a  suit 
against  the  author  and  those  procuring  the  publication  of  a  libelous 
communication  in  a  newspaper,  it  appeared  that  the  article,  as  published, 
contained  some  slight  verbal  alterations  from  the  manuscript,  but  not 
such  as  to  alter  the  sense.  The  court  refused  to  instruct  the  jury  that, 
unless  the  phraseology  of  the  two  were  the  same,  there  could  be  no  recov- 
ery :  Held,  no  error,  as  a  mere  verbal  alteration,  not  affecting  the  sense, 
would  not  exonerate  the  defendants.  To  have  that  effect  the  alterations 
must  be  material.  The  materiality  of  the  manuscript  as  evidence  was 
only  upon  the  question  of  agency  of  the  defendants  in  procuring  the 
publication. 

5.  Evidence — when  objection  to,  should  be  specific.  In  a  suit  for  libel, 
where  the  defendants  had  gone  extensively  into  parol  and  secondary  evi- 
dence of  the  contents  of  the  original  manuscript  article  which  had  been 
published,  and  which  was  in  their  possession,  the  plaintiff'  called  a  wit- 
ness who  had  seen  the  original,  and  who  testified  to  its  contents  without 
objection,  and  asked  him:  "Did  you  understand  who  this  article  referred 
to?"  The  defendants  objected  generally  to  the  question,  but  the  court 
allowed  it  to  be  answered,  and  the  witness  said  he  thought  it  referred  to 
the  plaintiff:  Held,  that  as  the  defendants  had  introduced  much  similar 
evidence,  they  should  have  objected  specially,  and  tlaen  the  objection 
might  have  been  obviated  by  notice  to  produce  the  original. 

6.  Same — in  mitigation  of  damages  in  libel — repiitation  of  plaintiff .  On 
the  trial  of  a  suit  for  libel  imputing  adultery  to  the  plaintiff  with  a  negro 
woman,  the  general  issue  alone  being  filed,  the  defendants  offered  to  prove, 
in  mitigation  of  damages,  that  before  and  at  the  time  of  publishing  the 
alleged  libel,  the  plaintiff  was  generally  reputed  and  believed  among  his 
neighbors  to  be  the  father  of  the  colored  child  referred  to  in  the  article: 
Held,  that  such  evidence  was  not  admissible  under  the  general  issue,  for 
any  purpose. 

7.  Libel — whether  words  impute  adultery.  In  a  suit  for  libel,  the  words 
set  out  were:  "We  see  in  the  columns  of  the  Macomb  Journal,  of  the 
24th,  an  article  under  the  blood  and  thunder  heading  of  'Middletown 
Mass  Meeting,  and  excitement  over  the  burial  of  a  colored  child.'  'A 
fight  proposed,  and  the  wilting  down  of  the  belligerents.'  The  colored 
child  in  question  is  supposed  to  be  the  offspring  of  a  Mr.  Snyder,  formerly 
of  Macomb.  Tiie  Journal  article,  from  beginning  to  end,  is  a  wilful  lie.  The 
author  says  the  meeting  was  held  in  a  blacksmith  shop — a  lie!  The  truth 
is,  Snyder  lied  to  get  his  'miscegen'  in  the  graveyard,  and  when  this  was 
found  to  be  the  case,  the  citizens  of  Middletown,  both  republicans  and 
democrats,  met  at  the  graveyard  to  investigate  the  matter,  and  the  cir- 
cumstances showed  that  Mr.  Snyder,  with  ridiculous  intentions,  had 
misrepresented  the  facts  concerning  the  child,  and  thereby  obtained  per- 
mission  to  bury  his  illegitimate  'production'  in  our  burying  ground." 
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ffeld,  that  the  words  did  not,  in  their  common  acceptation,  and  without 
the  aid  of  extrinsic  matters,  impute  to  the  plaintiff  an  act  of  adultery, 
much  less  with  the  negro  woman  to  whom  they  were  alleged  to  apply. 

8.  Same — -pleading  and  evidence — when  the  allegations  must  be  strictly 
proven.  In  an  action  for  libel,  where  the  words  are  not  actionable  per  se, 
but  are  in  connection  with  extrinsic  matters  which  are  set  forth  in  the 
declaration,  such  matters  are  material,  and  the  allegation  that  the  slander 
applies  to  such  extrinsic  matter,  is  matter  of  description,  and  must,  in 
general,  be  proved  as  laid,  though  unnecessarily  minute. 

9.  Where  the  plaintiff  introduces  into  his  declaration  for  libel  or  slan- 
der extrinsic  matters,  and  alleges  that  the  words  set  out  applied  to  them, 
in  order  to  support  his  innuendo  he  is  bound  to  prove  such  matters,  and 
show  the  application  as  alleged, 

10.  Same — office  of  innuendo.  The  office  of  an  innuendo,  in  actions  for 
slander  and  libel,  is  to  ascribe  a  particular  meaning  to  the  words  com- 
plained  of,  and  such  meaning  becomes  a  part  of  the  issue  and  material, 
so  that  the  plaintiff  can  not,  on  the  trial,  reject  such  meaning  and  resort 
to  another. 


Appeat.  from  the  Circuit  Court  of  McDonough  county;  the 
Hon.  Chauncey  L.  Higbee,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Benjamin  T.  Snyder, 
against  Cassius  M.  Strader,  Robert  Myres,  and  Richard  Cra- 
craffc,  for  a  libel.  The  facts  of  the  case  appear  in  the  opinion. 
A  trial  was  had  in  the  circuit  court,  resulting  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff  for  $215,  and  the  defend- 
ants appealed. 

Mr.  S.  Corning  Judd,  for  the  appellants. 

Mr.  D.  G.  TuNNiCLiFF,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  case,  brought  in  the  McDonough  circuit  court 
by  appellee  against  appellants,  for  an  alleged  libel  published 
in  a  newspaper  called  the  *' Macomb  Eagle,"  as  it  is  claimed 
by  the  procurement  of  appellants,  and  imputing  to  appellee 
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the  charge  of  adultery  with  a  negro  woman,  particularly  de- 
scribed. The  declaration  contained  four  counts,  each  setting 
forth  certain  introductory  matter  to  support  the  innuendo  of 
adultery,  as  above  stated,  setting  out  the  words,  and  aver- 
ring that  the  words  set  out  applied  to  such  introductory  mat- 
ter, which  were  followed  by  said  innuendo.  The  pleas  were, 
the  general  issue  and  two  special  pleas  in  justification.  To 
the  special  pleas  a  demurrer  was  interposed,  which  was  sus- 
tained, and  the  case  tried  upon  the  general  issue.  Verdict 
and  judgment  for  plaintiff,  and  appeal  taken  by  defendants 
to  this  court. 

The  first  error  assigned  questions  the  correctness  of  the 
decision  of  the  court  in  sustaining  the  demurrer,  on  these 
grounds:  (1),  the  demurrer  did  not  extend  to  both  special 
pleas,  and  the  court  sustained  it  to  both ;  (2),  the  pleas  were 
both  sufficient  in  law.  Neither  of  these  grounds  is  ten- 
able. It  is  true,  in  the  commencement  of  the  demurrer 
the  pleas  are  described  as  one  and  two,  and,  in  the  order  of 
filing,  the  general  issue  was  first.  But  the  special  cause 
assigned  was,  that  said  pleas,  and  each  of  them,  amounted  to 
the  general  issue.  The  court  may  always  look  at  the  body 
of  any  pleading  for  the  purpose  of  determining  its  character, 
and  to  what  part  of  the  pleadings  it  is  directed.  As  the  only 
cause  of  demurrer  specified  was,  that  the  pleas,  and  each  of 
them,  amounted  to  the  general  issue,  and  as  no  rational  pleader 
would  assign  that  cause  in  a  demurrer  to  the  plea  of  general 
issue,  the  court  applied  the  demurrer  to  the  special  pleas, 
and  defendant's  counsel  acquiesced  by  not  objecting,  and  going 
to  trial  upon  the  general  issue.  This  objection  we  regard  as 
frivolous.  The  pleas  were  so  clearly  bad,  that  we  shall  not 
stop  to  analyze  them.  They  purported  to  be  an  answer  to 
the  whole  cause  of  action,  and  the  justification  attempted  to 
be  set  up  was  not  as  broad  as  the  imputation  upon  plaintiff's 
character,  and  they  consist  principally  in  mere  denials  of  alle- 
gations of  the  declaration,  either  directly  or  argumentatively, 
■which  amount  to  the  general  issue. 
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The  next  point  made  is,  that  the  court  permitted  plaintiff's 
counsel  to  read  the  newspaper  in  evidence  without  first  pro- 
ducing the  original  manuscript  from  which  it  was  published. 
The  defendants  were  in  no  way  connected  with  the  newspaper 
establishment.  The  article  in  the  paper  purported  to  be  a 
communication  signed  by  each  of  defendants.  The  evidence 
tends  to  show  that  Cracraft,  one  of  the  defendants,  prepared, 
for  the  purpose  of  publication,  a  manuscript,  which  the  other 
two  defendants  signed,  and  Cracraft  put  it  into  the  hands  of 
Dr.  Fugate  to  copy,  with  directions  to  sign  his,  Cracraft's, 
name  to  it  when  copied.  The  evidence  tends  to  show  that 
this  Avas  done,  and  the  manuscript,  so  copied,  was  sent  to  the 
editor  of  the  paper,  and  that  the  other  defendants  admitted 
that  they  had  signed  it.  Evidence  was  also  given  tending  to 
show  that,  in  setting  up  the  article,  there  were  changes  made 
in  the  phraseology,  but  none  altering  the  sense  in  respect  to 
the  alleged  libelous  words.  It  also  appeared  that  the  defend- 
ants' counsel  had  the  manuscript  in  their  possession  at  the 
trial,  and  afterwards  introduced  it  in  evidence.  But  they 
have  not  preserved  it  in  the  bill  of  exceptions. 

In  Adams  v.  Kelly,  Ry.  and  Mo.  N.  P.  C.  157;  20  E.  C.  L. 
403,  where  a  reporter  to  a  newspaper  proved  that  he  had 
given  a  written  statement  to  the  editor  of  the  paper,  the  con- 
tents of  which  had  been  communicated  to  him  by  the  defend- 
ant for  the  purpose  of  such  publication,  and  that  the  news- 
paper then  produced  was  exactly  the  same,  with  the  exception 
of  some  slight  alterations  not  affecting  the  sense;  it  was  held 
that  what  the  reporter  published  in  consequence  of  what 
passed  with  the  defendant,  might  be  considered  as  published 
by  the  defendant,  but  that  the  newspaper  could  not  be  read 
without  producing  the  written  account  delivered  by  the  re- 
porter to  the  editor.  This  rule  is  entirely  conformable  to  the 
general  rule  of  evidence,  and  goes  upon  the  ground  that  what 
the  reporter  stated  as  to  the  article  in  the  newspaper  being 
exactly  the  same  was  secondary  evidence,  while  his  written 
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account  was  the  higher  and  better  evidence,  and  should  be 
produced.  That  rule  would  apply  here,  but  we  think  the 
subsequent  production  of  the  manuscript  by  the  defendants 
cured  the  error.     Deshler  v.  Beers,  32  111.  368. 

As  connected  with  this  branch  of  the  case  we  will  here 
notice  another  point  relied  upon  below  and  strongly  urged 
here.  Defendants'  counsel  asked  the  court  to  charge  the  jury, 
in  substance,  that  unless  the  words  and  phraseology  of  the 
manuscript  were  identically  the  same  as  in  the  newspaper 
article,  there  could  be  no  recovery.  This  instruction  was  re- 
fused, and,  we  think,  properly.  The  action  was  brought  for 
the  words  published  in  the  newspaper,  not  those  in  the  man- 
uscript. The  materiality  of  the  latter  as  evidence  was  only 
upon  the  question  of  the  agency  of  the  defendants  in  the 
procurement  of  the  former ;  in  short,  it  was  for  the  purpose 
of  showing  that  the  newspaper  article  was  published  in  conse- 
quence of  the  production  by  the  defendants  of  the  manuscript 
for  the  purpose  of  being  published.  In  this  view,  mere  verbal 
alteration,  not  affecting  the  sense,  would  not  exonerate.  To 
have  that  effect  the  alterations  must  be  material.  We  have 
not  been  able  to  find  any  case  exactly  parallel,  but  in  Rex  v. 
Hall,  1  Strange,  416,  the  principle  is  clearly  recognized. 
That  was  an  information  for  a  libel;  the  witness  for  the 
crown  produced  the  libel  and  swore  that  it  was  shown  to  the 
defendant,  who  owned  himself  the  author  of  the  book,  eri^ors 
of  the  press  and  some  small  variations  excepted.  The  counsel  for 
the  defendant  objected  that  this  evidence  would  not  entitle 
the  Attorney  General  to  read  the  book  in  evidence,  because 
the  confession  was  not  absolute,  and,  therefore,  amounted  to 
a  denial  that  he  was  the  author  of  that  identical  book.  But 
Pratt,  Ch.  J.,  allowed  it  to  be  read,  saying  he  would  put  it 
upon  the  defendant  to  show  that  there  were  material  vari- 
ances. 

The  manuscript  not  having  been  preserved  in  the  bill  of 
exceptions,  we  can  not  determine  whether  there  were,  in  fact, 
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material  variances,  but  the  court  was  right  in  refusing  to  in- 
struct that  the  words  and  phraseology  must  be  identically  the 
same  as  in  the  newspaper. 

The  plaintiff  introduced  one  Vorhees  as  a  witness,  who 
testified  that  he  saw  the  manuscript  in  Dr.  Fugate's  hands 
and  read  it.  He  could  not  say  that  it  was  the  same  as  that 
in  the  newspaper.  His  best  recollection  was  that  it  was  about 
the  same.  All  this  was  admitted  without  objection,  and  the 
following  question  was  asked:  "Did  you  understand  who 
this  article  referred  to?''  To  this,  defendants  objected  gener- 
ally, and  the  court  overruled  the  objection.  Witness  an- 
swered :  "  I  think  it  referred  to  the  plaintiff,  Mr.  Snyder." 
It  is  now  insisted  that  the  exception  taken  to  this  evidence 
should  have  been  sustained.  This  question  called  for  the 
witness'  understanding  of  the  manuscript,  which  had  not  been 
produced  nor  its  non-production  accounted  for  in  any  legal 
way.  But  it  was,  in  fact,  in  the  possession  of  the  defendants, 
who  had  already  gone  extensively  into  parol  and  secondary 
evidence  of  its  contents.  Having  done  so,  they  should  have 
objected  specially  when  plaintiff  introduced  the  same  kind 
of  evidence.  Then  plaintiff's  counsel  might  have  given  them 
notice  to  produce  the  manuscript,  which  was  in  their  posses- 
sion at  the  trial,  and  they  would  have  been  compelled  to  pro- 
duce it  or  submit  to  the  introduction  of  secondary  evidence 
of  its  contents. 

The  defendants  offered  to  prove,  in  mitigation  of  damages, 
that,  before  and  at  the  time  of  publishing  the  alleged  libel, 
the  plaintiff  was  generally  reputed,  and  believed  among  his 
neighbors,  to  be  the  father  of  the  colored  child  in  question. 
Upon  objection  by  plaintiff's  counsel,  the  offer  was  excluded 
and  exception  taken.  This  is  relied  upon  as  error.  It  is  the 
settled  law  of  this  court  that  such  evidence  is  not  admissible, 
under  the  general  issue,  for  the  purpose  of  mitigating  dama- 
ges, or  any  other  purpose.  Young  v.  Bennett,  4  Scam.  43; 
Begnier  v.  Cabot,  2  Gilm.  34 ;  Sheahan  v.  Collins,  20  HI.  325. 
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The  portion  of  the  newspaper  article  containing  the  words 
set  out  in  the  several  counts  of  the  declaration,  and  read  in 
evidence  by  plaintiff,  is  as  follows : 

"For  the  Macomb  Eagle. 

"From  Middletown — The  otheb  side  op  the  Story — The  Colored 
Troops  Fought  Nobly. 

"MiDDLETOWN,  III.,  June  27,  1870. 
"Editor  3facomb  Eagle: 

"We  see  in  the  columns  of  the  Macomb  Journal  of  the 
24th,  an  article,  under  the  blood  and  thunder  heading  of 
*  Middletown  mass-meeting,  and  excitement  over  the  burial 
of  a  colored  child — A  fight  proposed,  and  the  wilting  down 
of  the  belligerents.'  The  colored  child  in  question  is  supposed 
to  be  the  offspring  of  a  Mr.  Snyder,  formerly  of  Macomb. 
The  Journal  article,  from  beginning  to  end,  is  a  wilful  lie. 
The  author  says  the  meeting  was  held  in  a  blacksmith  shop 
— a  lie  !  The  truth  is,  Snyder  lied  to  get  his  '  miscegen '  in 
the  graveyard,  and  when  this  was  found  to  be  the  case,  the 
citizens  of  Middletown,  both  republicans  and  democrats, 
met  at  the  graveyard  to  investigate  the  matter,  and  the  cir- 
cumstances showed  that  Mr.  Snyder,  with  ridiculous  inten- 
tions, had  misrepresented  the  facts  concerning  the  child,  and 
thereby  obtained  permission  to  bury  his  illegitimate  '  produc- 
tion '  in  our  burying  ground." 

As  we  have  before  said,  the  declaration  in  each  count,  for 
the  purpose  of  applying  the  alleged  defamatory  words,  and  to 
support  the  innuendo  that  they  meant  to  impute  a  charge  of 
adultery  on  the  part  of  plaintiff  with  a  particular  negro  wo- 
man, set  out,  as  extrinsic  and  introductory  matters,  in  sub- 
stance, the  following:  That,  at  the  time  when,  etc.,  the  plain- 
tiff was  a  married  man,  living  with  his  wife,  who  was  a  white 
woman,  and  having  white  children  as  the  issue  of  such  mar- 
riage; that,  at  said  time,  when,  etc.,  and  for  several  weeks  be- 
fore, he  had  in  his  employ  as  a  servant,  doing  housework,  a 
certain  negro  woman  who  was   not,  and  never  was,  his  wife. 
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and  that  said  negro  woman,  at  the  time  she  came  into  such 
employment,  had  with  her  a  certain  negro  child  of  tender 
age,  to  wit:  of  the  age  of  two  years,  not  the  child  of  plain- 
tiff, but  which  said  negro  woman  claimed  as  her  child,  and 
which  child  said  negro  woman  kept  at  plaintiff's  house  until 
shortly  before  said  time,  when,  etc. ;  when  said  child  died 
and  was  buried  in  a  graveyard  in  plaintiff's  neighborhood, 
near  the  town  of  Middletown  ;  that,  after  such  burial,  and  be- 
fore said  time,  when,  etc.,  there  had  been  a  meeting  of  the  cit- 
izens in  the  neighborhood,  and  an  article  was  published  in  the 
Macomb  Journal,  a  newspaper  published  in  said  county,  of 
and  concerning  said  meeting  of  said  citizens,  and  headed 
"Middletown  mass-meeting,  and  excitement  over  the  burial 
of  a  colored  child — a  fight  proposed,  and  the  wilting  down 
of  the  belligerents." 

The  declaration  then  proceeds  in  each  count  to  set  out  the 
alleged  libelous  words  and  apply  them  to  said  several  extrin- 
sic matters,  following  with  the  innuendo  that  plaintiff  was 
guilty  of  adultery  with  said  negro  woman. 

Where  an  averment  of  extrinsic  matter  is  material,  the  alle- 
gation that  the  slander  applies  to  such  extrinsic  matter  is 
matter  of  description,  and  must,  in  general,  be  proved  as  laid, 
though  unnecessarily  minute.  1  Chit.  PI.  401 ;  1  Greenlf. 
Ev.  sec.  58 ;  3  ib.  sec.  413. 

It  is  quite  too  plain  for  argument,  that  the  words  set  out 
do  not,  in  their  common  acceptation,  and  without  the  aid  of 
the  extrinsic  matters,  impute  to  plaintiff  an  act  of  adultery, 
much  less  with  the  negro  woman  to  whom  they  are  alleged 
to  apply.     Patterson  v.  Edwards,  2  Gilm.  720. 

The  court  below  refused  all  instructions  asked  by  the  re- 
spective parties,  and,  of  his  own  motion,  gave  the  following: 

"The  words  set  out  in  the  declaration  amount  to  a  charge 
of  adultery,  or  fornication,  and  are  actionable;  and  if  the 
jury  believe,  from  the  evidence,  that  the  defendants  caused  or 
procured  the  article  published  in  the  Macomb  Eagle,  and  read 
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in  evidence,  to  be  published  in  said  paper,  and  that  the  same 
was  published  in  reference  to  the  plaintiff,  and  if  no  subse- 
quent part  of  said  article  read  in  evidence  by  defendants  so 
qualified  said  article  as  to  show  that  said  crime  of  adultery  or 
fornication  was  not  intended  to  be  imputed,  then  the  law 
would  irnply  motive,  and  the  plaintiff  would  be  entitled  to 
recover  at  least  nominal  damag-es." 

The  direct  effect  of  this  instruction  was  to  relieve  the  plain- 
tiff from  the  necessity  of  proving,  and  the  jury  from  passing 
upon  the  extrinsic  matters  introduced,  to  which  the  declara- 
tion alleged  that  the  words  set  out  applied,  and  to  allow  the 
plaintiff  to  resort  to  another  meaning  to  such  words  than  that 
ascribed  by  his  innuendo.  This  was  a  departure  from  well 
established  rules.  The  plaintiff  having  introduced  such  ex- 
trinsic matters,  and  alleged  that  the  words  set  out  applied  to 
them,  in  order  to  support  his  innuendo,  was  bound  to  prove 
such  matters  and  show  such  application  as  laid  and  alleged. 
And  having,  by  his  innuendo,  ascribed  a  particular  meaning 
to  the  words,  he  was  not  at  liberty  to  reject  that  meaning 
upon  the  trial,  and  resort  to  another.  The  innuendo  gave  a 
character  to  the  libel,  which  became  a  part  of  the  issue. 
Stowell  V.  Beagle,  57  111.  97. 

For  this  error  the  judgment  must  be  reversed  and  the  cause 
remanded 

Judgment  reversed. 
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John  Durham 

V. 

The  People  of  the  State  of  Illinois. 

1.  Taxes — application  for  judgment — what  proof  necessary.  Under  the 
statute,  the  collector's  report  of  the  list  of  delinquent  lands,  on  an  appli- 
cation  for  judgment,  makes  a  prima  facie  case,  and  judgment  should  be 
rendered  upon  it,  unless  good  cause  be  shown  why  it  should  not.  If  there 
are  any  valid  objections,  it  is  for  the  land  owner  to  point  them  out  and 
make  them  appear.  On  such  application,  it  will  be  presumed  that  the 
assessor  and  other  oflBcers  connected  with  the  revenue  did  their  duty,  in 
the  absence  of  a  showing  to  the  contrary. 

2.  Sam.^— failure  to  collect  from  personalty.  It  was  objected  to  an  appli- 
cation for  judgment  against  land  for  taxes,  that  the  collector  should  have 
made  the  taxes  by  distraining  and  selling  personal  property.  It  appeared 
that  he  did  levy  on  personalty,  but  that  the  objector  replevied  the  same 
out  of  his  hands:  Held,  that  such  party  could  not  be  heard  to  object  to 
that  not  being  done  which  he,  wrongfully  prevented. 

3.  Same — notice  of  application  for  judgment.  A  notice  of  an  application 
for  judgment  against  delinquent  lands,  which  described  the  lands  as  those 
"upon  which  taxes  remain  due  and  unpaid  for  the  year  1871  and  previous 
years,''''  is  a  substantial  compliance  with  the  statute  requiring  such  notice 
to  state  the  years  for  which  the  taxes  are  due,  especially  where  it  does 
not  appear  that  the  land  was  charged  with  the  tax  of  any  precious  year. 

4.  ^KWEi— proof  of  publication  of  notice  of  application  for  judgment. 
Where  the  newspapers  are  introduced  in  evidence  containing  notice  of 
application  for  judgment  against  delinquent  lands,  this  will  afford  evi- 
dence of  the  publication  of  the  notice,  if  accompanied  with  other  proof 
that  the  paper  was  a  newspaper  published  in  the  county. 

5.  Same— /orm  of  judgment  on  appeal.  Where  the  judgment  of  the 
county  court,  against  lands  for  taxes,  is  in  proper  form,  and  it  is  affirmed 
by  the  circuit  court  on  appeal,  a  general  judgment  of  affirmance  will  be 
sufficient  without  specifying  the  taxes  due  on  each  tract. 

6.  Same — costs  on  appeal.  On  appeal  from  the  judgment  of  the  county 
court  against  lands  for  taxes,  where  the  same  is  affirmed,  it  is  proper  to 
render  a  personal  judgment  against  the  appellant  for  the  costs.  The 
statute  does  not  authorize  the  collection  of  costs  of  the  appeal  out  of  the 
land  against  which  the  tax  is  assessed. 


1873.]  Durham  v.  The  People.  415 

Opinion  of  the  Court. 

Appeal  from  the  Circuit  Court  of  Mason  county;  the 
Hon.  Chart>es  Turner,  Judge,  presiding. 

This  was  an  application  for  judgment  against  certain  lands 
for  non-payment  of  taxes.  The  cause  was  tried  in  the  cir- 
cuit court  on  appeal  from  the  county  court.  One  of  the 
grounds  of  objection  interposed  by  the  owner,  was,  the  alleged 
insufficiency  of  the  proof  of  publication  of  the  notice  of  the 
intended  application.  Certain  papers  containing  the  adver- 
tisement were  offered  in  evidence,  which  were  objected  to  on 
the  ground  there  was  no  evidence  they  were  newspapers,  and 
because  the  publisher's  certificate  of  the  publication  of  the 
list,  and  notice  of  application  for  judgment,  was  not  signed  by 
the  publisher.  The  plaintiff  then  introduced  B.  F.  West  as 
a  witness,  who  testified  that  he  was  treasurer  and  ex  officio 
collector  of  Mason  county.  The  papers  were  then  shown 
the  witness,  and  he  testified  that  these  papers  contained  the 
list  of  delinquent  lands  and  town  lots  that  he  gave  the  printer 
for  publication  ;  that  he  compared  them  with  the  list  he 
gave  the  printer  and  found  them  correct,  and  that  the  papers 
were  published  at  Havana,  Mason  county,  in  the  regular 
issue.  The  court  thereupon  overruled  defendant's  objections 
to  the  record  and  papers,  and  admitted  them  in  evidence,  to 
which  the  defendant  excepted.  The  circuit  court,  on  the 
hearing,  affirmed  the  judgment  of  the  county  court  for  the 
sale  of  the  defendant's  lands,  and  the  defendant  appealed. 
The  other  features  of  the  case  appear  in  the  opinion  of  the 
court. 

Messrs.  Lacey  &  Wallace,  for  the  appellant. 

Mr.  J.  K.  Edsall,  Attorney  General,  and  Messrs.  Dear- 
born &  Campbell,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  application  to  the  Mason  county  court  for 
judgment  for  taxes  assessed  against  lands  which  were  re- 
turned delinquent  by  the  collector. 
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A  defense  was  set  up,  but  it  was  disallowed,  and  judgment 
rendered  for  the  sale  of  the  lands  for  the  payment  of  the  taxes. 
An  appeal  was  taken  to  the  circuit  court,  where  the  judgment 
was  affirmed,  and  the  cause  is  brought  here  to  reverse  the 
judgment  of  the  circuit  court. 

It  is  insisted  that  it  was  incumbent  upon  the  appellee  to 
make  proof  in  the  court  below  of  the  official  character  of  the 
assessor  and  collector  ;  that  they  took  an  oath  of  office,  and 
that  all  the  provisions  of  the  law  relating  to  the  assessment 
of  property  for  taxes,  had  been  complied  with,  before  the 
court  could  lawfully  render  a  judgment  for  the  taxes;  and, 
as  that  was  not  done,  that   there   is   error  in  the  judgment. 

Our  statute  on  the  subject,  after  providing  that  the  col- 
lector shall  file  the  list  of  delinquent  lands,  etc.,  says:  "The 
court  shall  examine  said  list,  and  if  defense  or  objection  be 
offered  by  any  person  interested  in  any  of  said  lands  or  lots, 
to  the  entry  of  judgment  against  the  same,  the  court  shall 
hear  and  determine  the  same  in  a  summary  manner,  without 
pleadings,  and  shall  pronounce  judgment  as  the  right  of  the 
case  may  be,"  etc. 

What  is  it  that  the  court  is  to  proceed  to  hear  and  deter- 
mine?    It  is  the  matter  of  defense  or  objection  offered. 

The  persons  concerned  in  the  assessment  and  collection  of 
taxes  are  public  officers,  required  by  law  to  be  sworn  to  a 
faithful  discharge  of  their  duties,  and  it  may  be  presumed 
they  have  done  their  duty.  Taylor  v.  The  People,  2  Gilm. 
351  ;  Jackson  v.  Cummings,  15  111.  451 ;  Job  v.  Tebbetts,  5 
Gilm.  376.  And  we  consider  that,  under  the  statute,  the 
collector's  report  of  the  list  of  delinquent  lands  makes  a  prima 
fade  case,  and  that  judgment  is  to  be  entered  upon  it  unless 
good  cause  be  shown  why  it  should  not  be ;  that,  if  there  be 
any  valid  objections,  it  is  for  the  land  owner  to  point  them 
out  and  make  them  appear.  It  is  all  the  land  owner  can 
reasonably  ask,  that  he  shall  be  allowed  an  opportunity  to 
show  cause,  if  there  be  any,  why  his  land  should  not  be  sold 
for  the  taxes.     It  is  important  that  the  collection  of  the  dues 
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for  the  support  of  the  government  should  be  enforced  in  a 
somewhat  summary  manner,  and  that  the  legally  appointed 
means  of  their  collection  should  not  be  stayed,  except  for 
good  cause  shown. 

Appellant  next  attempts  to  show,  as  objections  against  the 
sale  : 

First — That  there  was  no  demand  of  the  taxes.  The  evi- 
dence satisfies  us  that  such  demand  was  made. 

Second — That  the  taxes  might  have  been  collected  out  of 
personal  property.  It  was  shown  in  evidence  that  the  col- 
lector did  levy  upon  personal  property  of  appellant,  enough, 
in  the  collector's  judgment,  to  satisfy  the  taxes,  but  that  ap- 
pellant replevied  it  and  took  it  out  of  the  collector's  posses- 
sion. After  the  levy,  the  collector  proceeded  to  advertise  the 
propertv  for  sale.  The  collector  had  to  make  his  return  by 
the  15th  day  of  February,  1872;  the  property  was  replevied 
from  him  January  31,  1872.  Before  the  writ  of  replevin 
could  issue,  the  law  required  the  appellant  to  make  oath  that 
the  property  had  not  been  taken  for  any  tax  levied  by  virtue 
of  anv  law  of  this  State.  If  the  tax  was  not  collected  out  of 
his  personal  property,  appellant  prevented  it  by  his  wrong- 
ful act  of  replevying  the  property  levied  on  by  the  collector 
for  that  purpose.  Appellant  can  not  be  heard  to  object  that 
that  was  not  done  which  he,  by  his  own  wrongful  act,  prevented 
from  being  done.  But  it  is  said,  appellant  had  abundant 
other  personal  property  remaining,  and  the  collector  should 
have  proceeded  against  that.  Had  he  done  so,  appellant  might 
as  well  have  taken  the  second  seizure  from  the  collector  by  a 
writ  of  replevin  as  he  did  the  first.  A  person  is  not  to  be  in- 
dulged in  thus  thwarting  the  collection  of  his  taxes. 

"We  think  the  collector  here  exercised  proper  diligence  to 
collect  the  taxes  out  of  personal  property,  and  that  that  was 
sufficient,  as  intimated  in  Job  v.  Tebbetts,  5  Gilm.  376. 

Third — Appellant  objects  to  the  sufficiency  of  the  notice  of 
the  intended  application  for  judgment.  The  first  reason — that 

it  fails  to  state  the  amount  due  on  any  of  the  lands,  because 
27— 67th  III. 
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there  is  no  dollar  mark  or  word  to  indicate  what  the  figures, 
under  the  heading  of  "tax,"  stand  for — the  amended  record 
shows  does  not  exist,  in  fact.  The  second  reason  alleged  why 
the  notice  is  not  sufficient,  is,  that  it  does  not  state  for  what 
years  the  taxes  are  due.  The  statute  requires  the  notice  to 
contain  a  statement  of  the  amount  of  taxes  due  on  the  lands, 
"and  the  years  for  which  the  same  are  due."  The  statement 
in  this  respect  in  the  notice,  is,  "upon  which  taxes  remain 
due  and  unpaid  for  the  year  1871,  and  previous  years." 

The  delinquent  taxes  are,  almost  invariably,  for  the  next 
preceding  year.  It  is  quite  exceptional  that  there  are  delin- 
quent taxes  for  previous  years.  The  important  thing  for  the 
land  owner  to  know,  is,  that  his  land  is  sought  to  be  sold  for 
taxes,  and  the  amount  of  taxes  claimed.  If  it  be  a  matter  of 
interest  to  him  to  know  if  his  land  is  really  charged  with  taxes 
for  any  previous  years  to  the  one  named,  and  for  what  par- 
ticular years,  he  can  ascertain  upon  inquiry.  Every  require- 
ment of  the  statute,  the  non-observance  of  which  may  operate 
to  the  prejudicie  of  the  land  owner,  should  undoubtedly  be 
complied  with.  But  we  can  hardly  see  how  appellant  could 
have  been  prejudiced  by  the  indefiniteness  of  the  notice  in 
the  respect  named,  especially  when  it  does  not  appear  that 
his  land  was  charged  with  the  tax  of  any  previous  year.  The 
words  "previous  years"  in  the  notice  were  probably  formal, 
and  mere  surplusage  as  respected  appellant's  lands.  We 
must  regard  the  notice  as  a  substantial  compliance  with  the 
statute. 

Fourth — It  is  further  objected  that  there  was  no  evidence 
that  the  papers  containing  the  advertisement  were  news- 
papers, and  the  printer's  certijScate  was  objected  to  as  in- 
sufficient. 

It  is  true,  no  witness  testified  directly  that  the  papers  were 
newspapers,  but  the  papers  themselves  were  introduced  in 
evidence,  and  from  the  inspection  of  them,  and  the  accompany- 
ing evidence,  we  think  the  court  was  warranted  by  the  evi- 
dence in  finding  that  the  papers  were  newspapers.  Jackson  v. 
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Owmmings,  15  111.  451.  The  certificate,  being  without  a  signa- 
ture, was  insufficient ;  but  the  fact  of  publication  was  other- 
wise sufficiently  proved  by  the  exhibition  of  the  newspapers 
containing  the  notice,  with  accompanying  evidence. 

Fifth — It  is  urged  that  the  judgment  of  the  court  below  is 
erroneous  in  not  finding  the  amount  of  taxes  due  on  the  re- 
spective tracts  of  land  ;  but  the  judgment  of  the  county  court 
is  without  objection  in  this  respect,  and  the  judgment  of  the 
circuit  court  is  merely  one  of  affirmance  of  the  judgment  of 
the  county  court.     The  objection  is  without  force. 

Sixth — It  is  also  urged  that  the  court  below  erred  in  ren- 
dering a  personal  judgment  against  appellant  for  the  costs  of 
the  appeal.  There  is  nothing  in  the  statute  to  authorize  the 
collection  of  the  costs  of  the  appeal  out  of  the  land  against 
which  the  tax  is  assessed,  and  we  see  no  legal  mode  of  collect- 
ing them  except  by  means  of  a  personal  judgment.  Without 
this,  no  remedy  could  be  had  on  the  appeal  bond.  We  per- 
ceive no  error  in  this. 

The  judgment  must  be  affirmed,  and  the  court  below  will 
issue  a,  procedendo  to  the  county  court. 

Judgmeftit  affirmed. 


Alexander  Ridgeway  et  ah 

V. 

Robert  Underwood  et  ah 

1.  Devise — time  when  the  right  of  survivorship  applies.  The  rule  which 
considers  a  gift  to  survivors  simply  as  applying  to  objects  living  at  the 
death  of  the  testator,  is  confined  to  those  cases  in  which  there  is  no  other 
period  to  which  such  survivorship  can  be  referred.  Where  such  gift  is 
preceded  by  a  life,  or  other  prior  interest,  it  takes  effect  in  favor  of  those 
who  survive  the  period  of  distribution,  and  those  only. 
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2.  Where  a  testator  gave  his  wife  an  interest  in  his  land  during  her 
life,  in  lieu  of  dower,  for  her  support,  and  then  provided  that,  at  the  death 
of  his  wife,  and  on  his  youngest  child  coming  of  age,  the  same  should 
he  sold  and  the  proceeds  divided  among  his  seven  youngest  children,  their 
heirs  and  assigns  forever,  and  that,  "if  one  or  more  of  such  children  should 
die  before  inheriting  his,  her  or  their  inheritance,  to  be  equally  divided 
amongst  the  remainder  of  the  seven:"  2'eZ(?,  that  the  right  of  survivorship 
would  be  referred  to  the  period  of  distribution,  which  was  after  the  death 
of  the  widow  and  the  majority  of  the  youngest  child,  and  not  to  the  time 
of  the  testator's  death. 

3.  Same— wor^Z  inheritance  construed.  In  such  a  devise,  the  words  "in- 
heriting" and  "inheritance"  refer  to  the  same  thing — the  distributive 
share  of  the  proceeds  arising  from  the  sale  of  the  land.  Those  words  could 
not  refer  to  title  by  descent,  as  the  children  could  not  take  their  share  un- 
til long  after  the  death  of  the  testator,  and  even  then  the  legal  title  did 
not  descend  to  the  seven  youngest,  but  to  all  his  children,  there  being 
others,  and,  besides,  the  legal  title  was  not  to  be  divided,  but  the  money 
to  arise  from  its  sale. 

4.  Assignment  of  contingent  interests.  Contingent  interests  are  not,  or- 
dinarily, assignable  at  law,  and  yet  they  may  sometimes  be  assigned  at 
law  if  coupled  with  some  present  interest.  So,  at  law,  such  rights  and 
interests  may  pass  by  way  of  estoppel,  by  lease  and  release,  or,  under  the 
English  system,  by  fine.  But  in  equity,  contingent  interests  and  expec- 
tancies may  be  assigned,  and  may  be  the  subject  of  a  contract,  such  as  a 
contract  of  sale,  and,  when  made  for  a  valuable  consideration,  will  be  en- 
forced in  a  court  of  equity  after  the  event  has  happened. 

5.  In  such  case,  until  the  event  has  happened,  the  party  contracting 
to  buy  has  nothing  but  the  contingency,  which  is  a  very  different  thing 
from  the  right  to  immediately  recover  and  enjoy  the  property.  He  has 
not,  strictly  speaking,  a  jus  ad  rem  any  more  than  a  jus  in  re.  It  is  not 
a  mere  interest  in  the  property,  but  a  mere  right  under  the  contract.  So, 
what  purports  to  be  an  actual  assignment  in  equity,  amounts  not  to  an 
assignment  of  a  present  interest,  but  only  to  a  contract  to  assign  when 
the  interest  becomes  vested. 

6.  Therefore,  a  contingent  legacy  which  is  to  vest  on  some  future  event, 
such  as  the  legatees  coming  of  age  or  surviving  the  period  of  distribu- 
tion, may,  in  equity,  become  the  subject  of  an  assignment  or  a  sale.  So, 
even  the  naked  possibility  or  expectancy  of  an  heir  to  his  ancestor's  estate, 
may  become  the  subject  of  a  contract  of  sale  or  settlement;  and,  in  such 
cases,  if  made  bona  fide,  for  a  valuable  consideration,  it  will  be  enforced 
in  equity  upon  the  happening  of  the  event,  or  death  of  the  ancestor,  not 
as  a  trust  attaching  to  the  estate,  but  as  a  right  of  contract. 

7.  Contract — sale  of  contingent  interest  in  a  legacy.  A  testator,  after 
giving  his  wife  a  life  interest  in  his  home  farm  for  her  support,  by  his 
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will,  provided  that,  at  the  death  of  his  wife,  and  upon  his  youngest  child 
coming  of  age,  the  same  should  be  sold  and  the  proceeds  divided  amongst 
his  seven  youngest  children,  and  if  any  of  them  should  die  before  the 
period  of  distribution,  the  portion  of  such  should  be  equally  divided 
among  the  survivors.  Under  the  supposition  that  the  interest  had  already 
vested  in  the  seven  children,  one  of  them,  by  deed,  conveyed  his  interest 
to  the  complainant  for  a  valuable  consideration,  describing  it  as  all  right, 
title,  interest,  claim  and  demand,  whether  in  possession  or  expectancy,  of 
the  grantor's  part,  ''being  one  of  seven  heirs :"  Held,  that  the  grantor  had 
a  contingent  interest,  depending  upon  his  surviving  the  period  of  distribu- 
tion, which  was  assignable  in  equity;  but  that,  in  order  to  give  the  deed 
eflFect,  it  must  be  treated  as  a  mere  equitable  assignment,  and,  conse- 
quently, as  not  passing  any  greater  interest  than  the  assignor  had  at  the 
time  of  the  execution  of  the  deed.  It  did  not  pass  any  interest  subse- 
quently acquired  by  the  right  of  survivorship,  but  only  the  one-seventh 
part  of  the  proceeds  of  the  fiirm. 

8.  Wills — right  ,of  devisees  to  elect  to  treat  devise  of  land  to  be  converted 
into  money,  as  realty.  Where  land  is,  by  will,  directed  to  be  sold,  and  the 
proceeds  divided  among  certain  devisees,  they  have  the  right  to  elect  to 
take  the  land  itself;  and  it  seems  that,  if  they  all  unite  in  a  conveyance 
of  the  land  to  a  third  party,  this  will  be  an  exercise  of  their  right  to  treat 
the  interest  devised  as  realty.  But  such  a  conversion  of  the  property  from 
personalty  to  real  estate,  or  the  contrary,  can  not  be  made  by  a  part  only 
of  the  beneficiaries.  Therefore,  if  the  conveyance  of  either  of  them  is  in- 
sufficient  to  pass  real  estate,  the  deeds  of  the  others  will  not  have  such  an 
effect. 

9.  Parties  in  chakcert.  Where  a  will  required  land  to  be  sold  on 
the  happening  of  a  certain  event,  and  the  proceeds  to  be  divided  among 
the  survivors  of  the  testator's  seven  youngest  children,  and  the  complain- 
ants purchased  tlie  interests  of  all  the  children  before  the  period  of  dis- 
tribution, and  where,  subsequent  to  such  purchase,  and  before  the  time 
fixed  for  distribution,  two  of  the  children  died,  it  was  held,  on  bill  by  the 
purchaser  to  have  the  land  sold  and  the  proceeds  paid  over  to  him,  that 
each  of  the  surviving  children,  and  their  husbands,  where  they  were  mar- 
ried women,  were  necessary  parties,  being  interested  in  both  the  equitable 
and  legal  title. 

10.  Acknowledgment  of  deed.  Where  the  certificate  of  the  acknowl- 
edgment of  a  deed,  made  by  husband  and  wife,  of  an  interest  of  the  lat- 
ter in  real  estate,  fails  to  show  that  she  was  "personally  known"  to  the 
officer  taking  the  same,  it  will  be  wholly  insufficient  to  pass  her  estate. 

Writ  op  Error  to  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  John  A.  McClernand,  Judge,  presiding. 
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This  was  a  bill  in  chancery,  filed  by  Robert  Underwood, 
Benjamin  F.  Burns  and  James  McGee,  against  Alexander 
Ridgeway,  Ballard  Hudleston,  James  Hall,  and  Lucinda  his 
wife,  James  Ridge  way,  George  Ridge  way,  Albert  Hudleston, 
Alexander  Hudleston,  Nancy  Hudleston,  Polly  Ridgeway, 
Isaac  Ridgeway,  Samuel  Ridgeway,  Malinda  Ridgeway, 
Dennis  Proven,  and  Sarah  J.  Proven,  his  wife,  to  have  cer- 
tain land,  named  in  the  last  will  of  Osborne  Ridgeway,  de- 
ceased, sold,  and  the  proceeds  divided.  The  facts  of  the  case, 
upon  which  the  points  decided  depend,  are  stated  in  the 
opinion  of  the  court,  except  that  the  certificate  of  acknowl- 
edgment of  the  deed  of  Dennis  Proven,  and  Sarah  J.,  his 
wife,  failed  to  show  that  the  latter  was  personally  known  to 
the  magistrate  taking  the  same.  The  court  below  decreed 
the  sale  of  the  land,  and  the  payment  of  the  entire  proceeds 
to  the  complainants.  Alexander  and  George  Ridgeway  alone 
prosecuted  this  writ  of  error  to  reverse  the  decree  below. 

Messrs.  Stuart,  Edwards  &  Brown,  for  the  plaintiffs  in 
error. 

Messrs.  Hay,  Greene  &  Littler,  for  the  defendants  in 
error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

Osborne  Ridgeway  died  in  1841,  leaving  a  will,  the  second 
clause  of  which  contained  the  following  provision  : 

"I  give,  devise  and  bequeath  to  my  beloved  wife,  Jane 
Ridgeway,  in  lieu  of  her  dower,  living  and  support  on  and 
from  the  farm  and  plantation  on  which  we  now  reside." 

The  third  clause  is  as  follows : 

'^  Third. — I  will,  at  the  death  of  my  wife,  and  on  my  young- 
est child  coming  of  age,  the  farm  on  which  I  now  reside,  as 
aforesaid,  be  sold,  and  the  proceeds  divided  amongst  my  seven 
youngest  children,  George  Ridgeway,  Alexander  Ridgeway, 
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Enoch  Ridgeway,  Miranda  Jane  Ridgeway,  Sarah  Ridgeway, 
Malinda  Ridgeway  and  Lncinda  Ridgeway.  their  heirs  and 
assigns  forever,  and  if  one  or  more  of  said  seven  children 
should  die  before  inheriting  his,  her  or  their  inheritance,  to 
be  divided  equally  amongst  the  remainder  of  the  seven." 

The  original  bill  in  this  case  was  filed  by  Underwood, 
Burns  and  McGee,  claiming  to  have  purchased  the  interest 
of  all  the  seven  children  above  named,  except  that  of  Lu- 
cinda,  before  the  death  of  the  widow,  and  the  court  was 
asked  to  decree  a  sale  of  the  premises  and  a  distribution  of 
the  proceeds,  giving  to  the  complainants  the  shares  thus  pur- 
chased. The  bill  further  set  forth  that  Enoch  and  Miranda, 
from  whom  conveyances  were  claimed,  had  married,  and  died, 
leaving  children,  before  the  death  of  the  widow.  Subse- 
quently, a  supplemental  bill  was  filed,  setting  up  a  purchase 
of  the  interest  of  Lucinda  since  the  filing  of  the  original  bill. 
The  complainants  thus  claimed  the  equitable  interest  in  the 
entire  property. 

Alexander  and  George  Ridgeway  answered,  denying  the 
validity  of  the  alleged  assignments.  The  infant  heirs  of 
Enoch  and  Miranda  answered  by  guardian  ad  litem.  The  other 
defendants  were  defaulted.  The  bill  was  finally  dismissed  by 
complainants  as  to  Sarah,  who  had  intermarried  with  one 
Dennis  Proven,  and  a  decree  was  rendered  directing  a  sale  of 
the  premises,  and  a  payment  of  all  the  proceeds  to  the  com- 
plainants. Alexander  and  George  Ridgeway  bring  the  record 
to  this  court.  The  other  defendants  in  the  circuit  court  do 
not  join  in  the  writ  of  error,  and  are  therefore  not  before  this 
court. 

It  is  urged,  on  behalf  of  the  complainants,  that  the  period 
of  survivorship,  under  the  third  clause  in  the  will,  was  the 
death  of  the  testator,  and  that  the  interest  of  the  devisees 
then  vested  and  became  assignable.  It  is  further  claimed  that, 
even  if  the  period  of  survivorship  is  to  be  referred  to  the  date 
of  the  widow's  death,  and  the  attainment,  by  the  youngest 
child,  of  her  majority,  the  conveyances  to  the  complainants. 
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made  before  that  date  were,  nevertheless,  good  as  equitable 
assignments.  Both  these  positions  are  controverted  by  coun- 
sel for  plaintifis  in  error. 

The  question  as  to  the  time  when  the  testator  intended  the 
right  of  survivorship  should  apply,  is  certainly  one  of  ex- 
treme doubt,  and  very  good  reasons  may  be  given  for  adopt- 
ing either  conclusion.  We  have  found  it  very  difficult  to  ar- 
rive at  any  satisfactory  decision,  as  it  so  often  is,  when  a  court 
is  called  upon  to  determine  the  actual  intentions  of  a  testator, 
manifested  only  in  language  susceptible  of  a  double  interpre- 
tation. We  have,  however,  in  regard  to  this  will,  arrived 
finally  at  a  different  conclusion  from  that  reached  by  the  cir- 
cuit court.  We  are  of  opinion  that  the  date  of  survivorship 
must  be  referred  to  the  period  of  distribution. 

We  are  not  informed  by  this  record  whether  the  will  was 
made  during  the  last  illness  of  the  testator.  However  that 
may  be,  it  is  undoubtedly  true  that  most  persons,  in  drawing 
a  will  without  the  aid  of  experienced  professional  advice,  as- 
sume that  the  devisees,  for  whom  they  are  making  provision, 
will  survive  them,  intending,  in  case  of  the  death  of  any  of 
such  persons  prior  to  their  own,  to  provide  for  the  new  state 
of  affairs  by  a  new  will  or  a  codicil.  Hence  the  reasonable- 
ness of  the  rule  laid  down  by  Jarman,  as  the  result  of  the  au- 
thorities, and  expressed  by  him  as  follows :  "In  this  state  of 
the  recent  authorities,  one  scarcely  need  hesitate  to  affirm 
that  the  rule  which  reads  a  gift  to  survivors,  simply  as  apply- 
ing to  objects  living  at  the  death  of  the  testator,  is  confined 
to  those  cases  in  which  there  is  no  other  period  to  which  such 
survivorship  can  he  referred  ;  and  that,  where  such  gift  is 
preceded  by  a  life  or  other  prior  interest,  it  takes  effect  in 
favor  of  those  who  survive  the  period  of  distribution,  and 
those  only."     2  Jarman  on  Wills,  3d  Amer.  Ed.  462. 

This  rule,  as  one  of  general  construction,  applies  specific- 
ally to  the  present  case.  Although  the  widow  had  not  a  tech- 
nical life  estate  in  the  farm,  she  had  the  right  to  remain  on 
it  during  her  life,  and  receive  from  it  her  support.     She  had, 
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in  the  language  of  the  foregoing  extract,  an  "interest,"  and 
until  its  determination  by  her  death,  the  land  could  not  be 
sold.  It  could  not  be  sold  even  then,  unless  the  youngest 
child  had  become  of  age,  the  object  of  the  testator  evidently 
being  to  preserve  the  farm  as  a  home  for  his  wife  and  chil- 
dren as  long  as  they  were  likely  to  constitute  a  family.  Here 
was  a  "prior  interest"  which  was  to  be  extinguished  by  lapse 
of  time  before  the  land  could  be  sold.  The  land  was  then  to 
be  sold  and  the  proceeds  divided  between  certain  of  the  chil- 
dren. Here,  then,  applies,  with  literal  exactness,  the  rule  ex- 
pressed by  Jarman.  The  will  provides  for  survivorship.  It 
is  indefinite  in  its  terras,  and  the  rule  solves  the  doubt  by 
applying  the  language  of  the  testator  to  those  who  survive 
the  period  of  distribution. 

In  the  late  case  of  Marioti  v.  Abel,  7  Law  Reports,  Equity 
Cases,  478,  the  Vice  Chancellor  uses  the  following  language: 
"All  these  are  cases  of  intention,  and  the  rules  adopted  by  the 
court  have  regard  to  the  probable  intention.  One  sees  that 
if  there  be  a  gift,  either  of  real  or  personal  estate,  to  one  for 
life,  or  a  limited  period,  and  then  a  gift  to  a  class,  and  the 
'survivors  or  survivor'  of  that  class,  the  word  'survivor'  is 
uniformly  referred  to  the  period  of  distribution.  This  was 
settled  by  Oripps  v.  Wolcott,  4  Madd.  11,  with  respect  to  per- 
sonal estate,  and  now,  by  Grayson^s  Trust  Estate,  2  D.  J.  &  S. 
428,  overruling  Doe  v.  Prigg,  8  B.  &  C.  231,  as  to  real 
estate." 

But  rules  of  interpretation  are  only  resorted  to  in  regard 
to  wills  for  the  purpose  of  ascertaining  the  intention  of  the 
testator  when  ambiguously  expressed.  It  is  the  intention 
that  finally  controls,  and  we  think  the  intention  fairly  infer- 
rible from  the  language  of  this  will,  independently  of  all  can- 
ons of  interpretation,  was,  that  the  survivorship  should  re- 
late to  the  period  of  distribution. 

The  testator  directs  that,  on  the  happening  of  a  certain 
event,  his  farm  should  be  sold  and  the  proceeds  divided 
amongst  his  seven  youngest  children,   and  if  one   or  more 
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"should  die  before  inheriting  his,  her  or  their  inheritance,  to 
be  divided  equally  amongst  the  remainder  of  the  seven."  It 
is  said  that  the  words  "before  inheriting,"  refer  to  the  de- 
scent of  the  legal  title,  which  was  not  devised  by  the  will,  and 
that  it  therefore  refers  to  the  date  of  the  testator's  death.  But 
that  can  not  be,  because  the  words  "inheriting"  and  "inherit- 
ance," in  the  same  clause,  unquestionably  refer  to  the  same 
thing,  and  are  used  in  the  same  sense ;  and  the  inheritance 
to  which  the  testator  referred  must  have  been  the  distributive 
share  of  the  proceeds  arising  from  the  sale  of  the  farm.  True, 
it  would  not  be  an  inheritance,  in  the  technical  sense  of  that 
word,  but  this  will  was  not  drawn  with  professional  accuracy. 
There  is  no  doubt  that  the  so-called  inheritance  referred  to 
the  proceeds  of  the  sale,  as  there  was  nothing  else  to  which 
it  could  refer ;  and,  indeed,  the  entire  sentence  admits  of  no 
other  construction.  The  inheritance  to  be  divided  was  the 
money  arising  from  the  land,  and  this  division  was  to  be 
made  "amongst  the  remainder  of  the  seven,"  if  any  of  them 
should  die  before  the  arrival  of  the  time.  Referring  to  this 
fund  thus  to  be  raised,  as  the  testator  must  have  referred  when 
he  spoke  of  the  death  of  any  of  the  children  "before  inherit- 
ing" it,  what  period  of  time  is  it  most  reasonable  to  suppose 
he  had  in  his  mind  when  he  used  these  words?  The  children 
would  not  inherit  it  at  his  death,  for  it  was  not  to  be  brought 
into  existence  until  long  after  that  period.  Even  the  legal 
title  to  the  land  did  not  descend  to  the  seven  youngest  chil- 
dren, but  to  all  the  children,  there  being,  in  fact,  several  oth- 
ers. Besides,  this  legal  title  was  not  to  be  divided,  but  the 
money  to  arise  from  its  sale.  The  money  was  the  "inherit- 
ance," and. the  time  of  inheriting  which  the  testator  had  in 
contemplation,  referred,  as  we  mustsuppose,  to  the  time  when 
the  right  to  receive  the  money  would  accrue,  which  could 
only  be  after  the  death  of  the  widow  and  the  majority  of  the 
youngest  child.  The  time  of  inheriting  referred  to  a  time 
when  these  persons  would  receive  from  the  will  an  actual  and 
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substantial  benefit  which  the  testator  termed  "inheritance/* 
and  not  a  mere  contingent  possibility. 

It  is  urged  that  a  construction  which  attributes  to  the  tes- 
tator an  intention  to  deprive  the  children  of  a  deceased 
child  of  any  participation  in  his  estate,  is  harsh  and  unnatu- 
ral;  but  this  argument  has  a  double  edge.  If  it  was  unnat- 
ural for  the  testator  to  make  no  provision  for  the  offspring 
of  such  of  his  children  as  might  die  after  his  own  decease, 
before  the  period  of  distribution,  it  was  equally  unnatural  to 
do  so  in  regard  to  the  offspring  of  a  son  or  daughter  whose  death 
might  precede  his  own.  Yet,  one  of  these  things  he  certainly 
did. 

But,  while  we  are  of  opinion  that  the  right  of  survivorship, 
in  this  case,  relates  to  the  period  of  distribution,  we  are  also 
of  opinion  that  the  a.ssignments  by  these  plaintiffs  in  error, 
Alexander  and  George  Ridgeway,  are  binding  upon  them  in 
a  court  of  equity  to  the  extent  to  which  they  professed  to 
transfer  their  interest  in  the  property  or  its  proceeds.  To 
what  extent  the  like  assignments,  executed  by  the  married 
women,  are  binding  upon  them,  we  do  not  decide,  as  they  are 
not  before  us,  and  the  question  of  their  rights  has  not  been 
argued. 

It  is  urged  by  counsel  for  plaintiffs  in  error  that,  inasmuch 
as  the  will,  upon  familiar  principles,  is  to  be  regarded  not  as 
a  devise  of  land,  but  as  a  bequest  of  money,  and  the  right  to 
receive  the  latter  would  depend  upon  survivorship,  there  is 
no  certainty  as  to  the  person  who  is  to  take,  and  therefore 
there  is  no  power  to  assign.  In  support  of  this  position,  coun- 
sel refer  to  a  passage  in  4  Kent,  261,  which  is  as  follows: 
"All  contingent  and  executory  interests  are  assignable  in 
equity,  and  will  be  enforced,  if  made  for  a  valuable  consider- 
ation ;  and  it  is  settled  that  all  contingent  estates  of  inherit- 
ance, as  well  as  springing  and  executory  uses  and  possibili- 
ties, coupled  with  an  interest,  where  the  person  to  take  is 
certain,  are  transmissible  by  descent,  and  are  devisable  and 
assignable.     If  the  person   be  not  ascertained,  they  are  not 
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then  possibilities  coupled  with  an  interest,  and  they  can  not 
either  be  devised,  or  descend  at  the  common  law."  It  is  evi- 
dent that  the  learned  author,  in  all  of  this  passage,  except  the 
first  clause,  is  referring  to  assignability  at  law. 

Story  thus  states  the  rule  in  section  1040  of  his  Equity  Ju- 
risprudence :  "Contingent  interests  are  not  ordinarily  as- 
signable at  law,  and  yet  they  may  sometimes  be  assigned  at 
law  if  coupled  with  some  present  interest.  So,  at  law,  such 
rights  and  interests  may  pass  by  way  of  estoppel,  by  lease  and 
release,  or  by  fine.  But  the  reach  of  this  doctrine  at  law  falls 
far  short  of  that  now  entertained  in  equity."  In  section  1040c 
it  is  further  said  :  "Contingent  interests  and  expectancies 
may  not  only  be  assigned  in  equity,  but  they  may  also  be  the 
subject  of  a  contract,  such  as  a  contract  of  sale,  when  made  for 
a  valuable  consideration,  which  courts  of  equity,  after  the 
event  has  happened,  will  enforce.  But  until  the  event  has 
happened,  the  party  contracting  to  buy  has  nothing  but  the 
contingency,  which  is  a  very  different  thing  from  the  right  to 
immediately  recover  and  enjoy  the  property.  He  has  not, 
strictly  speaking,  a  jus  ad  rem  any  more  than  a  jus  in  re.  It 
is  not  a  mere  interest  in  the  property,  but  a  mere  right  under 
the  contract.  Indeed,  the  same  effect  takes  place  if  there  be 
an  actual  assignment;  for,  in  contemplation  of  equity,  it 
amounts  not  to  an  assignment  of  a  present  interest,  but  only 
to  a  contract  to  assign  when  the  interest  becomes  vested. 
Therefore  a  contingent  legacy,  which  is  to  vest  on  some  future 
event,  such  as  the  legatees  coming  of  age,  may  become  the 
subject  of  an  assignment  or  a  contract  of  sale.  So,  even  the 
naked  possibility  or  expectancy  of  an  heir  to  his  ancestor's 
estate  may  become  the  subject  of  a  contract  of  sale  or  settle- 
ment ;  and,  in  such  a  case,  if  made  bona  jide,  for  a  valuable 
consideration,  it  will  be  enforced  in  equity  after  the  death  of 
the  ancestor ;  not,  indeed,  as  a  trust  attaching  to  the  estate, 
but  as  a  right  of  contract."  Story  cites  various  cases  in  sup- 
port of  the  text. 
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It  is  said  by  counsel  for  plaintiffs  in  error,  that  the  persons 
who  are  to  take  under  the  will,  are  not  certain.  They  are, 
however,  certain,  provided  they  survive  the  widow  and  the 
majority  of  the  youngest  child.  The  alleged  uncertainty 
arises  only  from  the  uncertainty  of  life,  and  existed  in  the 
same  degree  in  Hobsonv.  Trevor,  2  P.  Williams,  \91,  Beckley 
V.  Newland,  ib.  182,  and  Wethered  v.  Wethered,  2  Sim.  183. 
In  one  of  these  cases  the  assignment  was  of  a  legacy,  to  vest 
on  the  legatee  coming  of  age,  and  in  another,  of  the  expec- 
tancy of  an  heir.  In  such  cases,  if  the  assignor  dies  before 
the  title  vests,  the  assignee  derives  no  benefit  from  his  con- 
tract. If  he  survives,  it  would  be  most  inequitable  to  permit 
him  to  retain  a  property  right  which  he  has  fairly  bargained 
to  another,  and  a  court  of  equity  will  not  permit  him  to  re- 
tain it. 

The  complainants,  however,  are  only  entitled  to  what  they 
bought,  and  that,  so  far  as  relates  to  the  plaintiffs  in  error, 
was  one-seventh  of  the  farm,  or  its  proceeds,  from  each  child. 
It  is  true,  the  deeds  contain  general  words  purporting  to  con- 
vey all  right,  title,  interest,  claim  and  demand,  whether  in 
possession  or  expectancy,  to  the  grantor's  part,  "being  one  of 
seven  heirs,"  in  and  to  the  land  in  question.  But,  in  order  to 
give  the  deed  effect,  it  must  be  treated  as  a  mere  equitable  as- 
signment, and,  of  course,  should  not  be  construed  by  the 
court  as  passing  a  larger  interest  than  the  parties,  at  the  time, 
intended.  The  deed  of  George  Ridgeway  was  made  by  him  as 
"one  of  seven  heirs,"  and  by  Alexander  as  "one  of  the  seven 
youngest  children."  The  parties,  no  doubt,  supposed  the  in- 
terest had  already  vested  in  the  seven  children.  George 
Ridge  way,  who  also  claimed  the  interest  of  Miranda,  conveyed 
to  McGee,  and  Alexander  Ridgeway  to  Burns.  McGee  sub- 
sequently made  a  conveyance  to  Burns,  by  which  he  professed 
to  transfer  two-sevenths  of  a  portion  of  the  farm.  It  is  evi- 
dent, from  the  face  of  these  deeds,  that  the  complainant* 
considered  themselves  as  purchasing  from  each  devisee  the 
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one-seventh  supposed  to  be  vested,  and  not  any  interest  to  be 
derived  from  survivorship.  Indeed,  the  transaction  is  so 
stated  by  complainants  in  their  pleadings.  It  follows,  that 
the  portion  of  the  fund  which  would  have  gone  to  Enoch  and 
Miranda,  had  they  lived,  was  not  affected  by  these  deeds.  The 
plaintiffs  in  error,  if  they  had  never  conveyed,  would  have 
been  entitled  each  to  one-fifth  of  the  property,  and  they  are 
now  entitled  each  to  the  difference  between  one-fifth  and  one- 
seventh. 

It  is  urged  by  counsel  for  plaintiffs  in  error  that,  as  all  the 
seven  children  had  made  conveyances  of  their  interests,  they 
had  thus  elected  to  hold  the  property  as  land  rather  than 
money,  and  the  title  to  the  property,  as  land,  had  thus  passed 
to  the  complainants.  That  such  a  right  of  election,  as  to  the 
character  in  which  the  property  shall  be  taken,  exists,  in 
cases  of  this  sort,  is  true,  but,  as  was  held  by  this  court  in 
Baker  V.  Copenbarger,  15  111.  10^,  and  Jennings  v.  Smith,  29  ib. 
114,  such  a  conversion  of  the  property  from  personal  to  real 
estate,  or  the  contrary,  can  not  be  made  by  a  part  only  of  the 
beneficiaries;  all  must  act.  In  this  case,  the  proof  of  a  con- 
veyance by  Miranda  was  verbal,  and  was  wholly  insufficient, 
and  the  deed  offered  in  evidence  from  Sarah  Proven  was  not 
so  acknowledged  as  to  pass  the  real  estate  of  a  married  wo- 
man. 

The  case  of  Baker  v.  Copenbarger,  above  cited,  is  also  relied 
upon  by  counsel  for  the  purpose  of  showing  that  the  interest 
of  the  devisees  was  not  assignable  either  in  law  or  equity. 
That  case,  however,  only  decides  that  such  an  interest  is  not 
subject  to  levy  and  sale  under  execution.  In  this  we  fully 
concur,  as  it  is  in  the  nature  of  a  chose  in  action. 

For  the  reason  above  given,  we  leave,  as  an  open  question, 
the  effect  of  the  deeds  of  the  married  women.  We  reverse  the 
decree  because  the  plaintiffs  in  error  are  entitled  to  partici- 
pate in  the  fund  to  the  extent  above  indicated.  Neither 
should  the  bill  be  dismissed  as  to  Sarah  Proven    and    her 
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husband.      They  are    necessary  parties,  being  interested  in 

both  the  equitable  and  legal  title. 

The  case  is  remanded  for  further  proceedings,  in  conformity 

with  this  opinion. 

Decree  reversed. 


The  Illinois  Ceitteal  Railroad  Company 

V. 

David  A.  Maffit. 

1.  Negligence — rule  in  case  of  comparative  negligence.  The  rule  adop- 
ted by  this  court  in  respect  to  comparative  negligence  is,  that  the  plaintiff, 
although  guilty  of  some  negligence,  may  nevertheless  recover  if  the  de- 
fendant is  guilty  of  such  a  degree  of  negligence  as,  when  compared,  that 
of  the  plaintiff  is  slight,  and  that  of  the  defendant  is  great. 

2.  In  a  suit  against  a  railway  company  to  recover  for  injury  sustained 
by  a  collision  with  its  train,  on  the  ground  of  negligence  in  not  giving 
the  statutory  signals  before  reaching  a  public  crossing,  an  instruction 
leaving  the  jury  at  liberty  to  find  for  the  plaintiff,  even  if  they  found  he 
was  guilty  of  great  negligence,  provided  the  defendant  was  only  guilty  of 
more  negligence,  does  not  state  the  law  of  comparative  negligence  cor- 
rectly. 

3.  Same — instruction  as  to  what  is.  In  such  action,  the  court  instructed 
the  jury  that,  if  they  "believed,  from  the  evidence,  that  the  persons  in 
charge  of  the  engine  in  question  saw  the  top  of  the  plaintiff's  wagon  as 
it  approached  the  crossing,  and  continued  to  see  the  same  until  the  wagon 
reached  such  crossing,  and  that  persons  approaching  such  crossing  from 
the  east  could  not  see  a  train  until  they  were  within  about  thirty  feet  of 
such  crossing,  then  it  was  the  duty  of  such  persons  in  charge  of  said  train 
to  have  slackened  the  speed  of  said  engine,  and  to  have  warned  the  plain- 
tiff of  its  approach  by  sounding  its  whistle  or  ringing  a  bell,  and  a  fail- 
ure to  do  so  would  be  negligence  on  the  part  of  the  defendant:"  Eeld, 
that  the  instruction  was  calculated  to  confuse,  and  ought  not  to  have  been 
given. 

4.  Ikstructions — sTwuld  be  correct  in  themselves,  without  reference  to 
those  of  the  other  party.    In  a  case  where  the  evidence  is  conflicting,  each 
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party  has  a  right  to  have  the  jury  clearly  and  accurately  instructed  as  to 
the  law  of  the  case.  In  such  a  case,  the  fact  that  the  law  is  accurately 
stated  on  one  side  will  not  obviate  errors  in  those  given  for  the  other 
party. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon. 
A.  J.  Gallagher,  Judge,  presiding. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  court. 
The  instructions  given  for  the  plaintiff,  referred  to,  are  as 
follows : 

"4.  If  the  jury  believe,  from  the  evidence,  that  the  per- 
sons in  charge  of  the  engine  in  question  saw  the  top  of  the 
plaintiff's  wagon  as  it  approached  the  crossing,  and  continued 
to  see  the  same  until  the  wagon  reached  such  crossing,  and 
that  persons  approaching  such  crossing  from  the  east  could 
not  see  a  train  until  they  were  in  about  thirty  feet  of  such 
crossing,  then  it  was  the  duty  of  such  persons  in  charge  of 
said  train  to  have  slackened  the  speed  of  said  engine,  and  to 
have  warned  the  plaintiff  of  its  approach  by  sounding  its 
whistle  or  ringing  a  bell,  and  a  failure  to  do  so  would  be  neg- 
ligence on  the  part  of  the  defendant." 

"5.  The  court  instructs  the  jury,  on  behalf  of  the  plain- 
tiff, that,  if  they  believe,  from  the  evidence,  that  the  agents 
of  the  defendant  were  guilty  of  gross  negligence,  or  wantonly 
and  recklessly  ran  their  engine  into  the  wagon  of  the  plain- 
tiff on  the  crossing  of  a  public  highway,  then  the  jury  may 
assess  against  the  defendant,  not  only  the  value  of  the  prop- 
erty destroyed  and  compensation  for  the  personal  injuries 
received  by  the  plaintiff,  but  such  additional  amount  as  a 
punishment  to  the  defendant  for  such  wantonness  and  reck- 
lessness, as  the  jury,  from  all  the  evidence,  may  deem  just 
and  proper,  the  aggregate  not  to  exceed  the  amount  claimed 
in  the  declaration." 

"  7.  If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff was  guilty  of  some  negligence  in  approaching  the  cross- 
ing where  he  was  injured,  still  if  the  jury  believe,  from  the 
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evidence,  that  the  defendant  was  guilty  of  negligence  in  run- 
ning its  train,  at  the  place  where  such  collision  occurred,  and 
that  such  negligence  of  defendant  was  greater  than  the  neg- 
ligence of  the  plaintiff,  then  the  jury  should  find  for  the 
plaintiff." 

Messrs.  Nelson  &  Roby,  for  the  appellant. 

Messrs.  Crea  &  Ewing,  and  Mr.  A.  B.  Bunn,  for  the  ap- 
pellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  appellee,  in  the 
Macon  circuit  court,  against  appellant,  for  personal  injury 
and  loss  of  property,  alleged  to  have  been  occasioned  by  ap- 
pellant in  running  a  locomotive  and  train  of  cars  against 
appellee's  wagon,  killing  and  crippling  his  horses  and  destroy- 
ing the  wagon,  etc.  The  declaration  was  in  the  usual  form. 
Appellant  pleaded  not  guilty,  and  the  case  was  tried  by  the 
court  and  a  jury,  the  trial  resulting  in  a  verdict  in  favor  of 
appellee  for  $450. 

The  court,  after  overruling  a  motion  for  a  new  trial,  ren- 
dered a  judgment  on  the  verdict,  and  the  case  is  brought  to 
this  court  on  appeal.  The  errors  assigned  question  the  cor- 
rectness of  the  instructions  given  for  appellee,  and  it  is  in- 
sisted they  misled  the  jury  to  the  finding  of  an  erroneous  ver- 
dict. 

This  is  the  second  of  appellee's  instructions : 

"If  the  jury  believe,  from  the  evidence,  that  an  engine  of 

defendant  struck  a  wagon  of  the  plaintiff,  in  which  he  was 

riding,  at  a  point  where  the  railroad  of  defendant  crossed  a 

public  highway,  and  if  the  jury  believe,  from  the  evidence, 

that  no  bell  was  rung  or  whistle  blown  on   said  engine,  80 

rods  north  of  said  crossing,  and  kept  ringing  or  whistling  at 

intervals  until  such  crossing  was  reached  by  such  engine,  then 

such  failure  to  ring  or  whistle  was  prima  facie  negligence ;  and 
28— 67th  III. 
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if  the  jury  further  believe,  from  the  evidence,  that  such  neg- 
ligence caused  or  contributed  to  the  injury  of  the  plaintiff, 
and  that  the  plaintiff  was  not  equally  negligent  in  approach- 
ing such  crossing,  then  the  jury  should  find  for  the  plaintiff." 

This  instruction  fails  to  state  the  law  accurately.  The  rule 
adopted  by  this  court  is,  that  a  plaintiff,  although  guilty  of 
some  negligence,  may,  nevertheless,  recover,  if  upon  com- 
paring the  negligence  of  the  respective  parties,  that  of  the 
plaintiff  is  slight,  and  that  of  defendant  is  great. 

This  instruction,  in  violation  of  the  rule,  informed  the  jury 
that,  even  if  appellee  was  guilty  of  negligence,  still  if  appel- 
lant was  guilty  of  greater  negligence,  he  might  recover. 
This  left  them  at  liberty,  even  if  they  found  that  appellee 
was  guilty  of  great  negligence,  to  find  for  him  if  appellant 
was  only  guilty  of  more  negligence.  This  is  not  the  law. 
It  only  authorizes  a  recovery  where  a  plaintiff  is  guilty  of 
negligence  which  is  slight  as  compared  with  that  of  the  de- 
fendant. See  Chicago,  B.  and  Q.  R.  R.  Co.  v.  Van  Patten,  64 
111.  510. 

The  seventh  instruction  is  obnoxious  to  the  same  objection, 
and  neither  should  have  been  given,  as  they  were  calculated 
to  mislead. 

The  fourth  of  appellee's  instructions  seems  to  be  calculated 
to  confuse.  If  seems  to  assume  that  the  engineer  might  have 
seen  the  wagon,  when  appellee,  in  the  wagon,  could  not  see  the 
locomotive.  Whilst  it  might  be  possible  that  two  persons 
could  be  so  placed  that  one  might  see  the  other,  and  the  lat- 
ter not  be  able  to  see  the  former,  yet  we  are  not  able  to  im- 
agine such  a  case,  and  we  fail  to  find  that  the  evidence  proves 
that  the  parties  were  so  situated  in  this  case.  We  are  clearly 
of  the  opinion  that  the  evidence  did  not  warrant  the  giving 
of  this  instruction  as  it  was  framed,  and  it  should  have  been 
refused. 

The  fifth  instruction,  although  somewhat  differently  framed, 
is  fully  as  defective  in  defining  comparative  negligence  as  the 


i 


1873.]  The  People  v.  Brown  et  al.  435 

Syllabus. 

second  and  seventh,  and  should  not  have  been  given.  Nor 
is  it  an  answer  to  say,  that  the  instructions  on  the  part  of  ap- 
pellant were  more  accurate. 

In  a  case  where  the  evidence  is  conflicting,  and  there  may 
be  doubt,  each  party  has  an  indubitable  right  to  have  the  jury 
clearly  and  accurately  instructed  as  to  the  law  of  the  case. 
Not  only  that  his  own  instructions  shall  be  proper,  but  those 
of  the  opposite  party  shall  be  free  from  error. 

In  this  case  there  was  a  conflict  of  evidence  on  the  question 
of  negligence,  and  we  are  unable  to  say  that  the  verdict  was 
not  produced  by  reason  of  the  giving  of  these  erroneous  in- 
structions. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


The  People  op  the  State  of  Illinois 

V. 

Aeisttjs  Beown  et  al, 

1.  Estoppel  in  pais.  The  doctrine  of  estoppel  is  that,  when  a  person, 
by  his  words  or  conduct,  voluntarily  causes  another  to  believe  in  the  ex- 
istence  of  a  certain  state  of  things,  and  induces  him  to  act  upon  that  be- 
lief, so  as  to  change  his  previous  position,  he  will  be  estopped  to  aver 
against  the  latter  a  different  state  of  things, 

2.  Same — elements  of.  In  order  to  create  such  estoppel,  the  following 
elements  must  be  present:  1.  There  must  have  been  a  representation  con- 
cerning material  facts.  2.  The  representation  must  have  been  made  with 
a  knowledge  of  the  facts.  3.  The  party  to  whom  it  was  made  must  have 
been  ignorant  of  the  truth  of  the  matter.  4.  It  must  have  been  made  with 
the  intention  it  would  be  acted  upon.  5.  And  it  must  have  been  acted 
upon. 

3.  ^siiis,— principal  element  is  fraud.  The  representation  must  be  ex- 
ternal to,  and  not  necessarily  implied  in  the  transaction  itself;  and  fraud 
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or  something  tantamount  thereto,  is  the  distinctive  character  of  this  kind 
of  estoppel. 

4.  Same — doctrine  of,  does  not  apply  to  the  State.  Public  policy,  to  pre- 
vent loss  to  the  State  through  the  negligence  of  public  officers,  forbids 
the  application  of  the  doctrine  of  estoppel  to  the  State,  growing  out  of 
the  conduct  and  representations  of  its  officers.  On  the  same  ground  that 
the  government  is  excused  from  the  consequence  of  laches,  it  should  not 
be  affected  by  the  negligence  or  even  wilfulness  of  any  one  of  its  officers. 

5.  Where  the  Auditor,  when  applied  to  by  the  sureties  of  a  collector, 
gave  them,  through  mistake,  an  incorrect  statement  of  the  collector's  ac- 
count, which  prevented  them  from  obtaining  indemnity:  Held,  that  such 
mistaken  statement  could  not  estop  the  State,  in  a  suit  upon  the  collect- 
or's  bond  against  such  sureties,  from  recovering  the  true  amount  due  the 
State. 

This  was  an  original  suit  in  this  court,  by  the  State,  against 
Aristus  Brown,  Clark  W.  Upton,  Moses  Evans  and  Lorenzo 
Hinkston,  as  sureties,  upon  the  official  bond  of  Walter  W. 
Hastings,  sheriff  of  Lake  county. 

The  case  was  submitted  upon  an  agreed  state  of  facts. 

Mr.  J.  K.  Edsall,  Attorney  General,  for  the  People. 

Mr.  E.  M.  Haines,  for  the  defendants. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  original  suit  in  this  court,  by  the  people,  against 
the  sureties  of  the  sheriff  of  Lake  county,  on  his  official  bond, 
a  defalcation  by  the  sheriff  in  paying  over  a  portion  of  the 
State  revenue  collected  by  him  being  alleged  in  the  declara- 
tion. 

Formal  pleadings  were  waived  by  the  parties,  and  a  decision 
sought  upon  an  agreed  state  of  facts,  which  brings  up  the 
question,  and  it  is  the  only  question  in  the  case:  Can  the 
mistake  of  the  Auditor  of  Public  Accounts,  in  stating  the 
account  of  the  sheriff,  by  which  the  defendants  were  prevented 
from  obtaining  indemnity  from  the  sheriff,  be  pleaded  as  a 
defense  to  this  action  ? 

The  defendants  have  submitted  no  argument  to  sustain  their 
defense. 
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The  Attorney  General,  on  behalf  of  plaintiffs,  claims  that 
the  fact  that  defendants  were  prejudiced  by  the  erroneous  and 
mistaken  information  they  received  from  the  Auditor,  would 
not  constitute  a  defense  even  as  between  natural  persons,  so 
long  as  such  officer  acted  in  good  faith  and  without  intention 
to  deceive — that  the  doctrine  of  estoppel  in  pais  is  based  upon 
a  fraudulent  purpose  and  a  fraudulent  result,  and  if  the  ele- 
ment of  fraud  is  wanting,  there  is  no  estoppel.  There  must 
be  deception,  and  change  of  conduct  in  consequence,  in  order 
to  estop  a  party  from  showing  the  truth,  citing  2  Story's  Eq. 
Jur.  sec.  1543. 

The  doctrine  on  this  subject  we  understand  to  be,  that,  when 
a  person,  by  his  words  or  conduct,  voluntarily  causes  another 
to  believe  in  the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  upon  that  belief,  so  as  to  change  his  pre- 
vious position,  he  will  be  estopped  to  aver  against  the  latter 
a  different  state  of  things.  Text  writers  denominate  this 
estoppel  by  conduct,  in  order  to  which  all  of  the  following 
elements  must  be  present:  1.  There  must  have  been  a  rep- 
resentation concerning  material  facts.  2.  The  representation 
must  have  been  made  with  knowledge  of  the  facts.  3.  The 
partv  to  whom  it  was  made  must  have  been  ignorant  of  the 
truth  of  the  matter.  4.  It  must  have  been  made  with  the 
intention  it  should  be  acted  upon.  5.  It  must  have  been  acted 
upon.  In  this  connection,  it  is  said,  the  representation  here 
spoken  of  is  one  external  to,  and  not  necessarily  implied  in, 
the  transaction  itself,  and  fraud,  or  something  tantamount 
thereto,  is  now  the  distinctive  character  of  this  kind  of  estop- 
pel.    Bigelow  on  Estoppel,  introduction,  p.  60. 

Some  of  these  necessary  elements  appear  in  this  transac- 
tion, but  the  essential  one,  fraud,  is  wanting.  There  is  no 
pretence  the  Auditor  designedly  misrepresented  the  state  of 
the  sheriff's  account,  and  the  extent  of  his  liability.  That 
officer  is  presumed  to  employ  competent  clerks  and  assistants, 
on  whose  fidelity  and  accuracy  he  must,  in  most  cases,  im- 
plicitly rely,  and   must  base   his   official   statements  on   such 
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communications  or  reports  as  they  make  to  him.  If  they  err, 
as  they  may  sometimes,  the  error  goes  into  his  statements,  and, 
without  any  just  impeachment  of  his  fidelity,  may  be  the 
cause  of  loss  and  injury  to  another. 

As  between  individuals,  it  is  no  doubt  true,  if  one,  by 
words  or  conduct,  wilfully  causes  another  to  believe  the  exist- 
ence of  a  certain  state  of  things,  and  induces  him  to  act 
upon  it  so  as  to  change  his  previous  condition,  he  will  be 
estopped  to  deny  the  truth  of  the  representation.  As  between 
the  government  and  an  individual,  we  have  found  no  case 
holding  the  former  would  be  estopped  by  any  statement  of  its 
officials  from  recovering  its  own. 

It  is  a  familiar  doctrine,  that  the  State  is  not  embraced 
within  the  Statute  of  Limitations,  unless  specially  named, 
and,  by  analogy,  would  not  fall  within  the  doctrine  of  estop- 
pel. Its  rights,  revenues  and  property  would  be  at  fearful 
hazard,  should  this  doctrine  be  applicable  to  a  State.  A  great 
and  overshadowing  public  policy  of  preserving  these  rights, 
revenues  and  property  from  injury  and  loss  by  the  negligence 
of  public  officers,  forbids  the  application  of  the  doctrine.  If 
it  can  be  applied  in  this  case,  where  a  comparatively  small 
amount  is  involved,  it  must  be  applied  where  millions  are 
involved,  thus  threatening  the  very  existence  of  the  govern- 
ment. 

The  doctrine  is  well  settled  that  no  laches  can  be  imputed 
to  the  government,  and  by  the  same  reasoning  which  excuses 
it  from  laches,  and  on  the  same  grounds,  it  should  not  be 
affected  by  the  negligence  or  even  wilfulness  of  any  one  of 
its  officials. 

The  State  not  being  estopped  by  the  mistaken  statement 
of  the  Auditor,  judgment  must  be  entered  for  the  plaintiffs 
for  the  amount  admitted  to  be  due,  without  interest,  namely: 
twelve  hundred  dollars  and  fifteen  cents,  for  which  execution 
will  issue. 

Judgment  Jor  the  plaintiffs. 
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The  Indianapolis,  Bloomington  and  Western 
Railroad  Company 

William   Hartley  et  al. 


1.  Stbebts — vohen  the  fee  passes  to  the  public.  Where  the  owner  of  land 
in  a  town  or  city  plats  the  same  into  lots  and  streets,  the  plat  itself,  under 
the  statute,  when  recorded,  will  operate  as  a  grant  of  the  fee  in  the  streets 
to  the  corporation.  But  when  a  street  or  highway  is  acquired  by  dedication, 
or  tiser,  the  fee  will  remain  in  the  original  proprietor,  burdened  with  the 
public  easement. 

2.  Right  of  way — right  of  State  or  city  to  grant  right  of  way  to  railroad 
company  in  street  when  the  fee  remains  in  adjoining  owner.  Where  the  fee 
of  a  highway  or  street  remains  in  the  original  proprietor,  it  is  immaterial 
how  the  public  acquired  the  easement  over  the  same,  whether  by  con- 
demnation or  by  dedication.  It  is  only  for  ordinary  travel,  such  as  is 
customary  on  streets  and  highways.  In  such  a  case  the  State  or  city 
authorities  may  grant  the  right  to  a  railway  company  to  lay  its  track 
along  or  across  such  street,  but  the  company  avails  of  its  privilege  at  its 
peril.  If,  in  laying  its  track,  it  causes  a  private  injury  to  him  who  owns 
the  fee  in  the  adjoining  pi'emises,  it  must  make  good  the  damages  sus- 
tained. 

3.  Same — additional  burdens  imposed  require  additional  compensation. 
Where  the  public  have  acquired  an  easement  over  a  person's  land  for  an 
ordinary  street  or  highway,  the  location  of  the  track  of  a  railroad  on  the 
same  is  an  additional  burden  and  servitude  upon  the  land,  which  will  en- 
title the  owner  to  additional  compensation.  Again,  such  act  is  an  exclu- 
sive  appropriation  by  the  railroad  company  of  the  soil  to  its  own  use, 
which  the  owner  had  the  right  himself  to  use  for  any  purpose,  not  incon- 
sistent with  the  prior  public  easement,  and  for  that  reason  it  is  taking 
private  property  for  public  use,  which  can  not  be  done  without  making 
just  compensation. 

4.  Sahk — in  street  the  fee  to  which  is  in  the  public.  A  distinction  is 
made  between  cases  where  the  municipality  granting  the  right  to  lay  a 
railroad  track  owns  the  fee  in  the  streets,  and  where  the  fee  remains  in  the 
abutting  land  owner.  In  the  former  case  it  seems  that  the  owners  of 
property  fronting  on  such  streets  can  not  enjoin  the  laying  of  the  track, 
nor  receive  compensation  for  the  use  of  the  streets  so  occupied. 

5.  Same — trespass.  In  this  case  the  city  authorities  granted  a  railway 
company  the  right  to  construct  its  track  diagonally  across  a  street  or 
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highway  the  fee  of  which  was  in  the  adjoining  land  owner,  and  it  was 
constructed  partly  on  his  land,  which  he  owned  subject  to  the  public 
easement.  In  its  construction  it  lowered  the  street  on  either  side  some 
four  feet  to  make  an  even  grade  over  the  railway,  and  thereby  made  it 
difficult  of  ingress  and  egress  to  and  from  the  owner's  land  and  residence 
with  the  street,  and  more  difficult  than  before  for  foot  passengers:  Held, 
that  the  company  was  liable  to  the  owner  in  an  action  of  trespass. 

6.  Damages — EXCESsn^E — in  trespass  quare  clausum  fregit.  Where  a 
railroad  company  constructed  its  track  diagonally  across  a  highway,  the 
fee  to  the  center  of  which  was  in  the  plaintift'  as  an  adjoining  land  owner, 
and  part  of  the  track  was  very  near  to  his  other  land  and  near  his  resi- 
dence, and  made  a  deep  cut  across  the  highway,  so  that  they  were  com- 
pelled to  and  did  lower  the  grade  of  the  highway  on  either  side  of  their 
track,  for  some  distance,  some  four  feet  in  depth,  whereby  ingress  and 
egress  to  his  property  were  made  very  difficult  for  carriages,  and  more 
difficult  to  persons  on  foot  than  before,  it  was  held,  that  a  recovery  of  f  1800 
by  the  plaintiff  in  an  action  of  trespass  was  not  excessive. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  action  of  trespass,  by  William  Hartley  and 
Alley  Hartley,  against  the  appellant,  for  breaking  and  enter- 
ing the  close  of  the  plaintiffs,  excavating  therein  without  their 
consent,  and  constructing  and  laying  down  thereon  a  railroad 
track,  and  thereafter  operating  the  same,  and  by  so  doing  per- 
manently injuring  and  damaging  the  plaintiffs' close,  and  pre- 
venting the  plaintiffs  from  the  reasonable  use  and  enjoyment 
of  the  same. 

A  trial  was  had,  resulting  in  a  verdict  and  judgment  in 
favor  of  the  plaintiffs  for  $1800.  The  other  material  facts 
of  the  case  are  stated  in  the  opinion. 

Messrs.  Weldon  &  Benjamin,  and  Mr.  J.  C.  Black,  for 
the  appellant. 

Mr.  M.  W.  Packard,  and  Mr.  H.  Spencer,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  land  upon  which  the  alleged  trespasses  were  committed 
was  never  platted  or  laid  off  as  a  part  of  or  of  any  addition 
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to  the  city  of  Bloomington,  but  is  within  its  corporate  limits, 
and  was  so  situated  at  the  committing  of  the  grievances 
complained  of  in  the  declaration. 

Prior  to  the  extension  of  the  city  limits  a  public  highway, 
known  as  the  ''Peoria  road/'  had  been  established  on  the 
south  side  of  the  premises  in  controversy,  of  the  width  of 
sixty  feet,  one-half  being  on  the  land  now  owned  by  appel- 
lees. After  the  limits  of  the  city  had  been  extended  so  as  to 
include  this  tract  of  land,  which  was  done  some  fifteen  or 
twenty  years  ago,  the  highway  over  which  the  public  had  ex- 
ercised jurisdiction  for  so  many  years,  at  that  point  was  called 
Front  street,  being  a  continuation,  by  common  consent,  of  a 
street  of  that  name  to  the  western  boundary  of  the  city,  and 
by  dedication,  or  common  user,  it  was  made  fourteen  feet 
wider  than  the  old  road,  but  whether  any  portion  of  the  four- 
teen feet  came  off  the  premises  owned  by  appellees  does  not 
very  clearly  appear,  nor  is  it  very  material.  The  city  ne'.ther 
purchased  nor  condemned  the  additional  number  of  feet 
added  to  the  street.  There  was  no  ordinance  formally  extend- 
ing Front  street  westward,  but  the  city  assumed  and  continued 
to  exercise  jurisdiction  over  the  highway  as  a  street  the  same 
as  other  streets  in  the  city. 

Under  the  authority  given  by  the  city,  by  ordinance,  to  lay 
the  track  upon  and  across  any  street  or  alley  within  certain 
limits,  appellant  constructed  its  road  diagonally  across  Front 
street,  south  of  appellees'  premises,  without  their  consent. 
In  constructing  the  road  bed  appellant  caused  the  street  to  be 
excavated  to  the  depth  of  four  or  five  feet.  The  track 
nowhere  touches  the  land  in  the  inclosure  of  appellees,  but 
comes  within  six  inches  or  a  foot  of  it  at  one  corner,  and  if 
they  own  to  the  center  of  the  old  highway,  then  it  is  con- 
structed on  land  the  fee  of  which  is  in  them. 

The  excavation  in  the  street  made  it  necessary  to  lower  the 
grade  in  front  of  the  premises  of  appellees,  and  in  doing  so 
the  company  removed  a  large  amount  of  earth.  This  latter 
work  appears  to  have  been   done  by  the  company  under  the 
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direction  of  the  street  commissioner,  so  as  to  have  an  even  grade 
on  which  the  public  travel  could  more  conveniently  pass  over 
the  track. 

The  premises  of  appellees  had  previously  been  above  the 
grade  of  what  is  called  Front  street,  but  the  construction  of 
the  company's  road  across  the  street,  and  the  grading  that  was 
necessary  to  be  done  to  get  an  even  grade,  left  them  still  very 
much  higher,  and  rendered  ingress  and  egress  more  difficult 
for  carriages  and  even  for  persons  on  foot. 

It  can  not  be  successfully  contested  that  appellees  owned 
the  fee  of  the  land  to  the  center  of  the  old  highway.  It  was 
never  conveyed  to  the  city  by  any  formal  grant,  by  plat  or 
otherwise.  The  adjoining  proprietors  never  parted  with  the 
fee.  Had  they  platted  the  grounds  into  lots  and  streets,  un- 
der the  statute  the  plat  itself,  when  recorded,  would  have 
operated  as  a  grant  of  the  fee  to  the  corporation.  This  they 
did  not  do.  The  city  could  and  did  acquire  an  interest  in 
the  street,  although  the  grounds  were  never  set  apart  for  that 
specific  purpose,  in  the  manner  prescribed  in  the  statute.  It 
may  be  by  dedication,  or  common  user,  and  in  such  cases  the 
fee  would  remain  in  tlie  original  proprietors,  burdened  with 
a  public  easement.  Canal  Trustees  v.  Haven,  11  111.  554  j 
Hunter  v.  Middleton,  13  111.  54;  Manly  v.  Gibson,  13  111.  308. 

It  is  not  questioned  the  city  had  granted  appellant  the  neces- 
sary authority  to  construct  its  road  across  the  street,  and  the 
principal  question  in  the  case  is,  whether  the  State  and  the 
municipal  authorities  combined  have  the  power  to  grant  the 
company  the  right  to  construct  its  track  across  lands  the  fee  of 
which  is  in  appellees,  without  obtaining  their  consent  or  making 
compensation. 

On  the  one  hand,  it  is  insisted  appellees'  proprietary  rights 
have  been  interfered  with,  and  that  the  action  of  the  company  in 
taking  possession  of  the  lands  comes  within  the  constitutional 
inhibition  that  private  property  shall  not  be  taken  for  public 
use  without  just  compensation.  On  the  contrary,  it  is  claimed 
that  it  is  immaterial  whether  the  citv  owns  the  fee  of  the 


1873.]        I.  B.  &  W.  E.  R.  Co.  v.  Hartley  d  al.  443 

Opinion  of  the  Court 

street  or  not ;  the  municipal  authorities  have  the  supreme 
control  over  all  streets,  and  can  grant  the  right  to  lay  a  track 
on  or  across  any  street,  and  having  done  so  in  this  instance, 
if  ingress  and  egress  are  not  materially  affected,  is  damnum 
absque  injuria. 

The  exact  question  presented  has  not  been  passed  upon  by 
this  court.  The  authorities  bearing  on  it  are  by  no  means 
harmonious.  There  are  a  class  of  cases  that  hold  it  is  im- 
material whether  the  municipality  owns  the  fee  in  the  streets 
or  not,  it  may,  if  the  legislature  has  conferred  power  for  that 
purpose,  grant  a  railroad  company  the  right  to  construct  and 
operate  its  road  along  or  across  any  public  street.  In  another 
class  of  cases  the  power  has  been  confined  to  municipalities 
owning  the  fee  of  the  streets. 

Both  classes  of  cases,  however,  rest  upon  the  same  principle, 
viz:  a  railroad  is  only  an  improved  highway,  and  the  public, 
having  the  right  to  the  exclusive  use  by  legislative  authority, 
may  grant  the  use  of  streets  for  this  mode  of  travel,  although 
no  such  use  was  contemplated  when  the  streets  were  dedicated 
to  public  use. 

The  decisions  in  this  State  prior  to  the  adoption  of  our 
present  constitution,  are  in  reference  to  cases  where  the  city 
granting  the  privilege  owned  the  fee  of  the  streets.  The 
trespasses  complained  of  in  the  case  at  bar  were  committed 
prior  to  the  adoption  of  our  present  constitution,  and  the 
right  to  recover  is  not  affected  by  its  provisions. 

In  Moses  et  al.  v.  Pittsburgh,  Ft.  Wayne  and  Chicago  R.  B. 
21  111.  516,  it  was  held,  where  the  corporation  owns  the  fee 
of  the  streets,  and  by  its  charter  the  local  authorities  are  in- 
vested with  exclusive  control  over  them,  and  those  authorities 
grant  permission  to  locate  railway  tracks  along  a  street,  the 
owners  of  property  fronting  thereon  can  not  enjoin  the  laying 
of  such  tracks,  nor  receive  any  damage  or  compensation  for 
the  use  of  the  streets  so  occupied. 

In  Murphy  v.  The  City  of  Chicago,  29  111.  279,  it  was  held 
to  be  a  legitimate  use  of  the  street  or  highway  to  allow  a 
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railroad  track  to  be  laid  down  in  it,  and  for  so  doing  the  city 
is  not  liable  to  any  damages  that  may  accrue  to  individuals. 

What  is  said  in  those  cases  is  in  reference  to  streets  where 
the  fee  is  in  the  corporation  granting  the  privilege.  No 
question  of  an  ordinary  highway  is  involved  in  either  of  them. 
We  are  not  disposed  to  extend  the  principles  or  the  reasoning 
of  these  cases  any  further,  or  apply  them  to  cases  not  strictly 
within  their  meaning. 

A  distinction  has  been  taken  where  the  municipality  grant- 
ing the  right  to  lay  the  track  owns  the  fee  in  the  streets,  and 
where  the  fee  remains  in  the  abutting  land  owner,  and  it 
seems  to  us  that  it  rests  on  sound  principle  and  is  supported 
by  the  highest  authority. 

Where  the  fee  remains  in  the  original  proprietor,  it  is  im- 
material how  the  public  acquired  an  easement  over  the  lands, 
whether  by  condemnation  or  by  dedication;  it  is  only  for  the 
use  of  ordinary  travel,  such  as  we  are  accustomed  to  see  on 
streets  or  highways.  In  case  the  proprietor  dedicated  the 
land,  it  was  for  no  other  purpose,  and  if  it  was  condemned, 
his  damages  were  assessed  with  no  other  view.  A  different 
use  of  the  land  from  that  for  which  it  was  intended  can  not 
be  justified  on  the  ground  that  a  railway  is  an  improved  high- 
way. Railway  companies  are  only  public  corporations  in  a 
limited  sense.  The  right  of  way,  the  road  bed  and  the  car- 
riages propelled  thereon  are  owned  by  private  individuals, 
and  not  by  the  public.  Fares  are  charged  for  travel  thereon 
for  the  exclusive  benefit  of  the  parties  owning  the  road.  They 
are  constructed  and  equipped  in  the  interest  of  private  specu- 
lation, but  at  the  same  time  they  are  intended  to  subserve 
the  public  good.  The  travel  on  them  bears  no  analogy  to 
our  notions  of  travel  on  an  ordinary  street  or  highway,  where 
every  one  travels  at  pleasure  in  his  own  conveyance,  with- 
out paying  tolls  or  fares.  The  uses  are  totally  different  and 
even  inconsistent.  The  one  is  exclusive  in  favor  of  private 
interest,  and  the  other  is  open  and  free  to  all. 
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The  doctrine  most  in  consonance  with  our  sense  of  justice 
is,  where  the  fee  of  the  street  remains  in  the  abutting  land 
owner  the  corporation  may  grant  the  right  to  a  railway  com- 
pany to  lay  its  track  along  or  across  any  street,  but  the  com- 
pany avails  of  its  privilege  at  its  peril.  If,  in  laying  its  track, 
it  causes  a  private  injury  to  him  who  owns  the  fee  in  the  ad- 
joining premises,  it  must  make  good  the  damages  sustained. 

The  following  cases  are  in  harmony  with  our  views  of  the 
law,  and  are  conclusive  of  the  case  at  bar  :  Presbyterian  Society 
V.  Auburn  and  Rochester  R.  R.,  3  Hill,  567;  Williams  v.  New 
York  Central  R.  R.  16  N.  Y.  97;  Mahan  v.  N.  Y.  Central 
R.  R.  24  N.  Y.  658  :  Inhabitants  of  Springfield  v.  Conn.  R.  R., 
4  Gushing,  63 ;  Haynes  v.  Thomas,  7  Porter  (Ind.)  39;  Tate 
V.  0.  and  M.  R.  R.  Co.  7  Porter,  480 ;  Nicholson  v.  N  Y.  and 
N.  H.  R.  R.  22  Conn.  83. 

Most  of  these  cases  proceed  on  the  principle  that  the  loca- 
tion of  the  track  of  the  railroad  on  the  highway  is  an  addi- 
tional burden  and  servitude  upon  the  land,  which  would  en- 
title the  owner  to  additional  compensation.  Others  go  upon 
the  ground  that  it  is  an  exclusive  appropriation  by  the  rail- 
road of  the  soil  to  its  own  use,  which  the  owner  had  the  right 
himself  to  use  for  any  purpose  not  inconsistent  with  an  ease- 
ment in  favor  of  the  public,  and  for  that  reason  have  held  it 
is  taking  private  property  for  public  use,  and  have  required 
just  compensation  to  be  made.  The  cases  can  be  maintained 
on  either  or  both  grounds.  Neither  the  State  nor  the  munici- 
pality has  the  power  to  grant  away  the  private  property  of  the 
citizen,  and  if  corporations  quasi  public,  in  the  exercise  of  the 
right  of  eminent  domain,  with  which  they  are  clothed  by  the 
sovereign  power  of  the  State,  seek  to  appropriate  it  to  their 
exclusive  use,  every  principle  of  justice  demands  that  they 
should  make  just  compensation,  whether  the  property  taken 
is  of  little  or  great  value. 

It  is  urged  that  the  damages  found  by  the  jury  are  exces- 
sive. We  do  not  think  so.  By  reason  of  excavating  for  the 
track  of  appellant's  road  the  grade  of  the  street  in   front  of 
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the  residence  of  appellees  had  to  be  materially  lowered,  so  that 
ingress  and  egress  by  carriages  from  the  street  were  rendered 
impracticable,  and  were  made  far  more  difficult  for  persons  on 
foot  than  it  had  formerly  been.  There  is  no  evidence  that  it 
would  have  been  necessary  to  lower  the  grade  of  the  street 
except  for  the  location  of  appellant's  road.  The  damages 
sustained  by  the  appellees  are  marked  and  appreciable,  and 
there  is  no  reason  why  the  judgment  should  not  be  affirmed. 
The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


LowRT  Haskins  et  al, 

V. 

Hannah  Haskins. 

1.  Instructions — exception  must  be  to  objectionable  part  wTiere  charge  is 
orally  upon  the  whole  case.  Where  parties  agree  to  waive  instructions  in 
writing  and  consent  to  an  oral  charge  upon  the  whole  case,  the  party  ex- 
cepting should  point  out  specifically  the  portion  of  the  charge  excepted 
to.    A  general  exception  to  the  whole  charge  will  not  answer. 

2.  Trespass — a  forcible  eviction  can  not  be  justified  under  a  plea  of  lib- 
erum  tenementum.  Under  the  decisions  in  this  State,  a  defense  under  the 
plea  of  liberum  tenementum  can  not  be  sustained  in  justification  of  a  for. 
cible  eviction  of  one  in  the  actual,  peaceable  possession  of  real  estate. 

8.  Forcible  detainer — as  between  vendor  and  vendee.  In  order  to  give 
a  justice  of  the  peace  jurisdiction  of  an  action  of  forcible  detainer  as 
between  the  vendor  and  vendee  of  land  under  the  act  of  1861,  the  follow- 
ing elements  must  be  shown  by  the  complaint:  1.  The  relation  of  vendor 
and  vendee  must  exist.  2.  The  vendee  must  have  obtained  possession  of 
the  land  under  the  contract.  3.  And  then  it  is  not  sufficient  that  the  ven- 
dee  has  at  any  time  failed  to  comply  with  his  contract,  but  he  must  have 
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failed  or  refused  to  comply  with  it,  before  obtaining  a  deed  of  conveyance. 
If  either  of  these  elements  is  wanting,  the  justice  acquires  no  jurisdic- 
tion. 

4.  A  judgment  was  rendered  for  the  possession  of  land  in  forcible  de- 
tainer  under  a  complaint,  in  substance,  as  follows:  That  the  defendant, 
on,  etc.,  came  into  the  possession  of  the  following  described  premises 
under  a  contract  of  purchase  from  affiant,  to-wit:  a  part  of  the  southwest 
quarter  of  the  southeast  quarter  in  section  one,  etc.,  and  that  the  said  de- 
fendant has  failed  to  comply  with  his  said  contract  of  purchase,  and  still 
holds  possession  wilfully  and  without  force,  etc :  Held,  that  the  complaint 
was  not  sufficient  to  confer  jurisdiction,  and  also  that  the  description  of 
the  land  as  a  part  of  a  tract  was  void  for  uncertainty. 

5.  A  complaint  which  fails  to  show  a  case  within  any  provision  of  the 
statute  relative  to  forcible  entry  and  detainer  is  insufficient  to  give  the 
court  jurisdiction. 

6.  Trespass — wTien  act  done  under  judicial  proceeding.  In  courts  of 
special  and  limited  jurisdiction,  the  rule  is  strict,  that  the  party  becomes 
a  trespasser  who  extends  the  power  of  the  court  to  a  case  in  which  it  can 
not  lawfully  be  extended.  The  writ  in  a  case  where  such  a  court  has 
failed  to  acquire  jurisdiction  will  not  protect  the  party  in  whose  favor  it 
issues,  or  those  acting  under  his  direction,  and  it  will  be  presumed  he 
purchased  the  same,  and  he  will  be  liable  for  the  officer's  act  done  by  his 
direction. 

7.  SAMK—writ — wTien  no  protection  to  officer  ierving.  Where  a  writ  of 
restitution,  issued  upon  a  judgment  in  forcible  detainer,  describes  the  laud 
as  a  part  of  a  certain  tract,  but  fails  to  state  what  part  of  it,  it  is  void  for 
uncertainty,  and  will  not  protect  an  officer  in  evicting  another  under  it. 
And  where  a  valid  writ  is  executed  in  such  manner  as  to  show  a  wilful 
abuse  of  it,  the  officer  and  his  assistants  will  be  trespassers  ab  initio. 

8.  Evidence — res  gestm — officer'' 8  return.  In  a  suit  fo'r  trespass  in  forci- 
bly ejecting  the  plaintiff  from  premises  under  a  judgment  and  writ  of 
possession  in  a  forcible  detainer  proceeding,  it  was  held,  that  the  officer's 
return  indorsed  upon  the  writ  at  the  time  that  he  had  removed  the  plain- 
tiff, etc.,  by  order  of  the  plaintiff  in  the  writ,  being  a  part  of  the  res  gestae 
was  evidence  of  the  facts  therein  stated. 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon. 
James  Steele,  Judge,  presiding. 

This  was  an  action  of  trespass,  by  Hannah  Haskins  against 
Lowry  Haskins  and  William  M.  Herron.  The  facts  of  the 
case  are  stated  in  the  opinion  of  the  court. 
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Mr.  O.  B.  FiCKLiN,  for  the  appellants. 

Messrs.  Clark  &  Steele,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  trespass,  brought  by  appellee,  in  the  Coles  circuit 
court,  against  appellants.  The  declaration  contains  counts  in 
trespass,  quare  elausum,  de  bonis  asportatis,  and  for  assault  and 
battery. 

The  plea  was,  not  guilty,  with  a  stipulation  of  record  that 
any  legal  defense  might  be  given  in  evidence  under  it.  There 
was  a  trial  before  the  court  and  a  jury,  resulting  in  a  verdict 
and  judgment  for  appellee.  The  defendants  below  bring  the 
case  here  by  appeal. 

The  errors  assigned  question  the  correctness  of  the  ruling 
of  the  court  in  denying  appellants'  motion  for  a  new  trial, 
and  certain  parts  of  the  instructions  given  to  the  jury. 

It  appears  from  the  record,  that  the  parties  agreed,  at  the 
trial,  to  waive  instructions  in  writing,  and  consented  that  the 
court  might  instruct  the  jury  orally  upon  the  whole  case, 
which  was  done,  and  that  no  exception  was  taken  to  any  spe- 
cific portion  of  the  instructions  so  given,  but  only  a  general 
exception  was  taken  to  the  whole  charge. 

Where  parties  agree  to  waive  instructions  in  writing,  and 
consent  to  an  oral  charge  upon  the  whole  case,  a  party  ex- 
cepting should  point  out  specifically  the  portion  of  the  charge 
excepted  to.  This  is  the  general  rule  in  all  appellate  courts, 
where  the  practice  of  oral  charges  or  instructions  prevails, 
and  is  necessary  to  prevent  inadvertent  errors. 

But  we  perceive  no  valid  objection  to  any  portion  of  the 
instructions.  They  were  more  favorable  to  the  appellants 
than  the  circumstances  in  evidence  warranted. 

It  remains  now  to  consider  the  questions  arising  upon  the 
motion  for  new  trial,  which  was  overruled.  The  evidence  is 
all  preserved  in  the  bill  of  exceptions,  from  which  it  appears 
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that,  at  the  time  of  the  alleged  trespasses,  the  appellee,  being 
a  married  woman,  with  two  little  children  living  with  her, 
was  in  the  actual  and  peaceable  possession  of  a  dwelling 
house,  where  she  had  lived  for  upwards  of  two  years.  Her 
husband  had  formerly  lived  with  her  on  the  same  premises, 
but  had  abandoned  both  the  premises  and  his  family  some 
five  or  six  months  before  the  acts  complained  of,  and,  as  the 
evidence  tends  to  show,  absconded  from  the  county.  While 
she  was  so  in  possession,  with  her  children,  February  5,  1872, 
the  day  being  severely  cold  and  stormy,  she  being  far  ad- 
vanced in  pregnancy,  and  at  the  time  confined  to  her  bed  with 
sickness,  the  house  was  approached  with  a  body  of  nine  men, 
Avho  came  with  two  teams.  These  men  entered  the  house 
where  appellee  was,  under  the  leadership  of  one  Curry,  a 
constable,  one  of  the  men  in  attendance  being  armed  with  a 
revolver.  Among  these  men  was  appellant  Herron,  but  ap- 
pellant Haskins  was  not  there.  They  entered  the  house  with 
the  purpose,  as  they  declared,  of  ejecting  appellee  and  remov- 
ing her  effects  therefrom.  She  remonstrated,  pleading  her 
sickness  against  the  inhumanity  of  the  act.  The  evidence 
shows  that  she  was  subjected  to  a  personal  examination,  with 
the  view  of  testing  her  condition,  and  it  is  quite  clear  that 
this  was  without  her  consent ;  that  she  was  compelled  to  sub- 
mit to  it  to  prevent  being  taken  out  by  the  intruders  in  the 
storm.  The  personal  examination  having  been  made,  it  was 
determined  that  she  was  not  in  a  suitable  condition  to  be  re- 
moved with  safety  on  that  day,  but  everything  was  removed 
from  the  house  except  the  bed  on  which  she  lay  and  the  fire 
shovel,  and  evidence  was  given  tending  to  show  that  this  re- 
moval was  made  in  a  wanton  and  reckless  manner;  that  the 
dishes  and  jars  were  all  broken  to  pieces,  the  sugar  and  coffee 
and  other  things  destroyed.  The  men,  or  a  portion  of  them, 
remained  in  the  house  over  night,  for  whom  provisions  were 
brought  from  the  house  of  appellant  Haskins,  who,  as  the 
evidence  tends  to  show,  was  at  home  at  the  time.  One  of  the 
teams  which  brought  the  men  there,  and  which  was  used  on 
29— 67th  III. 
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the  occasion,  belonged  to  appellant  Haskins,  and  one  of  the 
men  engaged  in  the  transaction  was  his  hired  man.  Appel- 
lant Herron  was  present  all  the  while,  assisting. 

On  the  next  day,  six  of  the  men,  Herron  being  one,  took 
appellee's  bed,  with  her  in  it,  placed  it  upon  one  of  the  sleds, 
and  took  her  to  Milton,  some  three  miles,  the  weather  being 
severely  cold,  to  her  father's  house,  and  there  left  her,  in  con- 
sequence of  which,  as  the  evidence  tends  to  show,  she  suf- 
fered great  mental  and  physical  injury. 

The  recovery  was  for  $1000,  which,  under  the  circum- 
stances of  the  case,  we  think  was  not  excessive,  if  a  cause  of 
action  was  shown  against  both  defendants,  and  their  acts  were 
without  legal  justification. 

There  was  no  attempt  to  justify  under  what  would  support 
a  plea  of  liberum  tenementum.  Under  the  decisions  in  this 
State,  such  a  defense  could  not  be  sustained  in  justification 
of  a  forcible  eviction  of  one  in  the  actual,  peaceable  posses- 
sion of  real  estate.  Reeder  v.  Purdy  et  ux.  41  111.  279 ;  Far- 
well  v.  Warren,  51  111.  471. 

The  appellee  testified  that,  when  she  was  put  out,  she  was 
in  her  own  house  with  her  family. 

The  only  defense  relied  upon  was  a  justification  under  a 
judgment  rendered  January  29,  1872,  against  John  H.  Has- 
kins, appellee's  husband,  in  favor  of  appellant  Lowry  Has- 
kins, by  and  before  a  justice  of  the  peace,  in  an  action  of 
forcible  detainer,  upon  which  a  writ  of  restitution  was  issued 
February  5,  1872,  and  delivered  to  constable  Curry,  who,  it 
was  claimed,  acted  under  that  writ  in  ejecting  appellee,  and 
the  other  persons  present  were  aiding  and  assisting  him  by 
his  command. 

The  action  of  forcible  detainer  was,  doubtless,  designed  to 
be  brought  under  the  act  of  February  20,  1861,  which  reads 
as  follows:  "That  chapter  43  of  the  Eevised  Statutes  of 
1845  shall  be  extended  to  all  cases  between  vendor  and  ven- 
dee, where  the  latter  has  obtained  the  possession  of  land  under 
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a  coutract  by  parol  or  in  writing,  and,  before  obtaining  a  deet, 
of  conveyance  of  the  same,  fails  or  refuses  to  comply  with  such 
contract  to  purchase."  Sess.  Laws,  p.  176.  The  title  of  the 
act  is,  "An  act  to  amend  the  statute  in  relation  to  forcible 
entry  and  detainer  and  landlord  and  tenant." 

The  object  of  this  statute  was  to  introduce  into  and  bring 
within  the  provisions  of  the  statute  of  1845  a  new  cause  of 
action,  and  it  is  an  essential  ingredient  of  such  new  cause  of 
action,  that  the  vendee  should  fail  or  refuse  to  comply  with 
the  contract  of  purchase  before  obtaining  a  deed  of  convey- 
ance of  the  land  purchased.  In  all  other  respects,  the  action 
is  to  be  governed  by  the  provisions  of  the  act  of  1845.  The 
fourth  section  of  that  act  provides  that  "  no  indictment  or 
inquisition  shall  be  necessary  in  any  case  arising  under  this 
chapter,  but  the  justice  shall  set  down  in  writing  the  com- 
plaint, under  oath,  particularly  describing  the  lands,  tenements 
or  possessions  in  question,  and  shall  keep  a  record  of  the  pro- 
ceedings had  before  him." 

The  complaint  in  this  case  is  as  follows : 

"  STATE  OF  ILLINOIS,  COLES  COUNTY. 

"LowRY  Haskins,  "^ 

vs,  y  Action  of  forcible  entry  and  detainer. 

''John  H.  Haskins,  J 

"The  complaint  of  Lowry  Haskins,  of  Okaw  township,  in 
said  county,  who,  being  duly  sworn,  upon  his  oath,  gave  Jesse 
K.  Ellis,  Esquire,  a  justice  of  the  peace  of  said  county,  to 
understand  and  be  informed  that,  on  or  about  the  20th  day 
of  November,  A.  D.  1868,  John  H.  Haskins  came  into  pos- 
session of  the  following  described  premises,  under  a  contract 
of  purchase  from  said  affiant,  to-wit:  part  of  the  southwest 
quarter  of  the  southeast  quarter  in  section  one,  township  (13) 
thirteen,  range  seven  east;  and  that  the  said  John  H.  Has- 
kins has  failed  to  comply  with  his  said  contract  of  purchase, 
and  still  holds  possession  wilfully  and  without  force,  and  that 
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he  has  duly  demanded  possession  of  said  property  above  de- 
scribed; therefore,  he  prays  that  said  John  H.  Haskins  may 
be  summoned  to  answer  to  said  complaint. 

his 

"LowRY  +  Haskins. 

mark 

"Sworn  to  and  subscribed  before  me  this  22d  day  of  Jan- 
uary, A.  D.  1872. 

"  Jesse  K.  Ellis,  J.  P." 

It  will  not  be  pretended  that  this  case  is  within  any  other 
statute,  if  not  within  the  amendatory  act  of  1861.  That  act 
specifically  defines  the  elements  necessary  to  authorize  sum- 
mary proceedings  between  vendor  and  vendee.  The  provis- 
ions of  the  act  of  1845  are  not  extended  to  every  case  be- 
tween vendor  and  vendee,  but  to  all  cases  where  the  vendee 
has  obtained  the  possession  of  land  under  a  contract  by  parol 
or  in  writing,  and,  before  obtaining  a  deed  of  conveyance  of  the 
same,  fails  or  refuses  to  comply  with  such  contract  of  purchase. 
Here  certain  elements  are  grouped  together,  none  of  which 
can  be  dispensed  with.  The  relation  of  vendor  and  vendee 
by  contract  must  exist.  The  vendee  must  have  obtained  pos- 
session of  the  land  in  question  under  ihe,  contract.  Then  it 
is  not  sufficient  that  the  vendee  has  at  any  time  failed  to  com- 
ply with  his  contract,  but  he  must  have  failed  or  refused  to 
comply  with  it  before  obtaining  a  deed  of  conveyance.  If 
one  element  may  be  dispensed  with  which  prescribes  the 
grounds  of  a  summary  proceeding  of  this  nature,  then  others 
may  be,  and  the  remedy  extended  to  every  conceivable  case. 
In  Beel  v.  Pierce,  11  111.  92,  it  was  held  that  a  complaint 
which  failed  to  show  a  case  within  any  provision  of  the  stat- 
ute relative  to  forcible  entry  and  detainer,  was  insufficient  to 
give  the  court  jurisdiction.  So  the  same  doctrine  was  recog- 
nized in  Steiner  v.  Priddy,  28  111.  179. 

In  courts  of  special  and  limited  jurisdiction,  the  rule  is 
strict,  that  the  party  becomes  a  trespasser  who  extends  the 
power  of  the  court  to  a  case  in  which  it  can  not  lawfully  be 
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extended.  Perdval  v.  Jones,  2  Johns.  Cases,  49;  1  Strange, 
710;  2  Black.  R.  1035;  Cowp.  640,  647;  2  Wils.  385,  386; 
Ourry  v.  Pringle,  11  Johns.  R.  344. 

Besides  the  general  intendment  of  the  law,  that  every  writ 
or  process  is  purchased  by  the  party  in  whose  favor  it  issues, 
there  were  sufficient  circumstances  in  evidence  to  warrant  the 
jury  in  finding  that  the  issuing  and  execution  of  the  writ  of 
restitution  was  the  act  of  the  plaintiff  therein,  appellant  Has- 
kins.  In  addition  to  that  evidence,  the  constable  indorsed 
upon  it  the  following  return,  which  defendants  below  intro- 
duced in  evidence:  "I  have,  this  the  5th  and  6th  days  of 
February,  1872,  executed  the  within  writ,  by  removing  the 
family  of  John  H.  Haskins  to  Milton,  and  putting  William 
M.  Herron  in  possession  of  the  premises,  hy  order  of  the 'plain- 
tiff, Lowry  Haskins. '' 

This  return  was  properly  signed  by  the  constable,  is  pre- 
sumed to  have  been  made  at  the  time  of  its  date,  is  a  part  of 
the  res  gestae,  and  no  attempt  was  made  to  question  the  truth 
of  it  upon  the  trial. 

There  was  undisputed  evidence  tending  to  connect  appel- 
lant Haskins  with  the  trespasses,  and  Herron  was  a  direct 
participant  in  everything  that  was  done,  and  received  posses- 
sion of  the  premises  after  appellee  was  put  out.  But  it  is 
insisted  by  appellants'  counsel  that  Herron  was  merely  assist- 
ing the  constable:  that  the  latter  was  justified  by  the  writ, 
and  therefore  Herron  was  within  the  same  protection.  The 
writ  of  restitution  was  clearly  no  justification  to  the  appellant 
Haskins,  the  plaintiff  in   it. 

The  description  of  the  premises  in  the  complaint,  the  judg- 
ment and  the  writ  of  restitution,  was  simply :  "  Part  of  the 
southwest  quarter  of  the  southeast  quarter  of  section  'one, 
township  thirteen  north,  range  seven  east  of  the  third  prin- 
cipal meridian."  It  being  for  a  part  only  of  the  southwest 
quarter  of  the  southeast  quarter  of  the  section,  the  writ  was 
clearly  no  authority  for  making  restitution  of  the  whole  of 
such  southwest  quarter,  for  a   part  of  a  thing   is   necessarily 
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less  than  the  whole.  If  so,  then  of  what  part  of  said  south- 
west quarter  was  the  officer  authorized  by  the  writ  to  make 
restitution  ?  There  is  literally  nothing  in  the  forcible  detainer 
proceedings  from  which  the  officer  could  legitimately  deter- 
mine that  question.  Hence  the  writ  was  void  for  uncertainty. 
Hughes  v.  Streeter,  24  111.  647 ;  ShacMeford  v.  Bailey,  35  111. 
387. 

The  statute  requires  that  the  complaint  shall  particularly 
describe  the  lands,  tenements  or  possessions  in  question,  and 
that  the  justice  shall  keep  a  record  of  the  proceedings  had 
before  him.  If  this  writ  should  be  held  good,  then,  by  parity 
of  reasoning,  a  writ  which  should  command  the  officer  to 
make  restitution  of  a  part  of  a  section  of  land,  without  other 
description  than  such  as  designated  the  section  of  land,  would 
likewise  be  good.  It  was  the  manifest  policy  of  the  statute 
not  to  authorize  any  such  rambling  process,  and,  upon  general 
principles,  that  in  question  was  void  for  uncertainty.  But, 
even  if  valid  on  its  face,  there  was  evidence  tending  to  show 
such  wilful  abuse  of  it  as  would  render  both  the  constable 
and  Herron  trespassers  ab  initio.  Page  et  al  v.  DePuy,  40  111. 
513;  Snydacker  v.  Brosse,  51   111.  357. 

The  constable  was  not  made  a  party  to  the  suit,  and  although 
Herron  was  acting  in  conjunction  with  him,  yet  the  jury  were 
warranted  by  the  evidence  in  finding  that  Herron  was  really 
acting  in  complicity  with  Haskins,  the  plaintiff  in  the  writ, 
for  the  purpose  of  obtaining  possession  of  the  premises  in 
himself.  His  position  is,  therefore,  no  better  than  that  of 
Haskins. 

When  the  manner  of  the  execution  of  the  writ  is  consid- 
ered in  connection  with  the  circumstances  attending  the  orig- 
inal forcible  detainer  proceedings,  the  mind  is  irresistibly 
brought  to  the  conclusion  that  the  judgment  and  the  manner 
of  enforcing  it  were  the  result  of  a  fraudulent  collusion  be- 
tween appellant  Haskins  and  his  son,  John  H.  Haskins, 
appellee's    husband,    together   with    appellant    Herron,    to 
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wrongfully  put  appellee  out  of,  and  Herron  into,  the  posses- 
sion of  the  premises. 

From  the  whole  case,  we  are  satisfied  that  justice  has  been 
done,  and  that  the  judgment  of  the  court  below  should  be 
affirmed. 

Judgment  affirmed. 


Upton  Shaw  et  al. 

V. 

Allen  J.  Hill  et  al. 

1.  Wbit  op  error — wJmt  a  final  disposition  of  suit.  Where  the  only 
relief  sought  by  a  bill  in  chancery  is  an  injunction,  the  dissolution  of  the 
temporary  injunction,  upon  motion,  is  equivalent  to  the  sustaining  of  a 
demurrer  to  the  bill,  for  want  of  equity,  and  is  a  complete  denial  of  any 
equity  in  the  bill,  and  must  be  regarded  as  such  a  final  order  as  may  be 
reviewed  on  error. 

2.  County  seat — removal  of—w7iat  court  to  ord&r  election.  Prior  to  the 
election  of  the  board  of  county  commissioners,  provided  for  in  counties 
not  under  township  organization,  the  county  court,  composed  of  the  county 
judge  and  two  associates,  was  the  proper  tribunal  to  order  an  election  to 
determine  the  question  of  the  removal  of  the  county  seat  of  their  county. 

3.  Same — right  to  enjoin  removal  of  offices  until  contest  decided.  Where 
it  appeared,  by  a  bill  to  enjoin  county  officers  from  removing  their  offi- 
ces and  records  from  the  old  county  seat  to  another,  that  a  majority  of 
the  voters,  at  the  election  on  the  question,  was  in  opposition  to  the  re- 
moval, and  that  there  was  a  proceeding  to  contest  the  election  then  pend- 
ing, and  that  the  county  officers  were  about  to  transfer  the  records,  etc., 
to  the  new  county  sea<;  before  such  contest  was  determined:  Held,  on 
demurrer,  that  the  bill  showed  good  cause  for  interference  by  injunction, 
but  that  an  injunction  should  have  been  prayed  for  in  the  bill  contesting 
the  election. 

4.  Contest  of  election— /or  removal  of  county  seat.  Until  the  deter- 
mination  of  a  suit  in  equity,  contesting  an  election  for  the  removal  of  a 
county  seat,  there  should  be  no  removal  of  the  records  or  change  of  the 
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offices  if  the  suit  is  prosecuted  with  reasonable  diligence;  and  to  prevent 
such  removal,  an  injunction  is  proper  in  the  suit  between  the  contesting 
towns. 

5.  County  coukts— /or  county  business — continiied  hy  the  constitution 
of  1870.  The  constitution  of  1870  continued  in  existence  the  county  courts, 
for  the  transaction  of  county  business,  in  counties  which  had  not  adopted 
township  organization,  until  the  election  of  the  "boardof  county  commis- 
sioners," and  authorized  them  to  exercise  their  "present  jurisdiction," 
which  is  held  to  mean  such  other  powers  as  might  be  conferred,  of  a  pub- 
lic concern,  relating  to  county  atiairs,  as  well  as  the  powers  conferred  by 
previous  laws. 

Writ  op  Error  to  the  Circuit  Court  of  Cass  county ;  the 
Hon.  Charles  Turner,  Judge,  presiding, 

Mr.  G.  Pollard,  Mr.  I.  J.  Ketcham,  and  Mr.  T.  H.  Car- 
ter, for  the  plaintiiFs  in  error. 

Messrs.  Whitney  &  Foster,  and  Messrs.  Roberts  &  Green, 
for  the  defendants  in  error. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court; 

This  bill  was  filed,  charging  that  the  officers  of  the  county 
of  Cass  threatened  to  remove  their  offices  and  the  records  of 
the  county  from  the  present  county  seat  to  Virginia  ;  that  the 
act  of  the  county  court  in  ordering  an  election  was  unauthor- 
ized and  void;  that  a  majority  of  the  voters,  qualified  to  vote, 
did  not  vote  in  favor  of  removal,  and  prayed  that  the  defend- 
ants be  restrained  from  their  intended  action. 

The  motion  to  dissolve  the  injunction  issued  when  the  bill 
was  filed,  and  which  motion  was  sustained  by  the  court,  was 
such  a  substantial  and  final  disposition  of  the  bill  as  to  enti- 
tle the  complainants  to  a  writ  of  error.  The  motion  had  the 
same  effect  as  a  demurrer  to  the  bill,  for  want  of  equity,  and 
constituted  an  admission  of  the  material  allegations.  The  de- 
cree, therefore,  dissolving  the  injunction,  was  a  complete 
denial  of  any  equity  in  the  bill,  and  must  be  regarded  as  final. 
Titus  v.  Mabee,  25  111.  257. 
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The  effect  of  the  decree,  then,  was  to  deny  any  relief  upon 
either  ground  alleged  in  the  bill — that  the  order  of  the 
county  court,  as  to  the  election,  was  void,  or  that  a  majority 
of  votes  was  against  removal. 

The  first  question  presented  is  a  question  of  law.  The  or- 
der for  the  election  was  made  by  the  county  court,  composed 
of  the  county  judge  and  two  persons  associated  with  him. 
They  are,  by  the  law  of  February  12,  1849,  constituted  a 
county  court  for  the  transaction  of  "county  business/'  and  are 
endowed  with  all  the  power,  jurisdiction  and  authority,  be- 
fore that  time  conferred  by  law  on  the  county  commissioners' 
court,  under  the  constitution  of  1818,  and  the  laws  enacted 
under  it.     Sess.  Laws  1849,  sec.  15,  p.  65. 

The  act  of  1872,  "to  provide  for  the  removal  of  county 
seats,"  (Sess.  Laws  of  1871-72,  p.  309),  evidently  refers  to 
the  above  named  court  when  it  authorizes  the  "county  court" 
to  order  an  election  in  regard  to  the  removal  of  a  county  seat. 
The  "board  of  county  commissioners,"  which,  by  section  6 
of  article  10  of  the  constitution  of  1870,  will  succeed  the  pres- 
ent county  court  in  the  transaction  of  county  business  in 
counties  not  under  township  organization,  has  not  yet  been 
elected,  and  will  not  be  until  in  November,  1873.  The  fourth 
section  of  the  schedule  of  the  constitution  of  1870,  continued 
in  existence  the  county  courts  for  the  transaction  of  county 
business  iu  counties  which  had  not  adopted  township  organi- 
zation, until  the  election  of  the  "board  of  county  commission- 
ers." and  authorized  such  courts  to  "exercise  their  present 
jurisdiction."  The  words  "present  jurisdiction"  can  not  be 
construed  with  reference  to  laws  in  existence  at  the  time  the 
constitution  went  into  operation.  They  are  not  a  prohibition 
upon  the  legislature  in  the  enactment  of  any  additional  laws 
regulating  such  courts,  but  are  to  be  regarded  as  a  mere  lim- 
itation upon  the  power  to  change  the  jurisdiction  from 
"county  business"  to  civil  or  criminal  causes. 

If  the  act  of  1872,  in  directing  the  county  court  to  order 
the  election  referred  to  in  the  bill,  related  to  the  "public 
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concerns  of  the  county,  collectively,"  and  to  the  "county  busi- 
ness," the  inference  is  irresistible  that  the  legislature  had  in 
view  the  court  which  made  the  order.  It  was  the  only  court 
in  the  county  which  had  jurisdiction  of  its  "public  concerns" 
and  the  "county  business,"  in  the  sense  in  which  these  phrases 
have  been  used  in  the  laws,  from  1819  to  1849,  inclusive. 
The  removal  of  the  county  seat  was  a  matter  of  interest  to  all 
the  people  of  the  county,  was  of  public  concern,  and  was 
strictly  county  business.  We  are,  therefore,  of  opinion  that 
the  order  for  an  election  was  made  by  the  proper  court. 

The  allegation  that  a  majority  of  the  votes  was  in  opposi- 
tion to  removal,  was  admitted  to  be  true  by  the  motion  to 
dissolve  the  injunction.  This  entitled  the  complainants  to 
the  benefit  of  the  writ.  It  would  be  wrong  and  oppressive, 
and  entail  a  useless  expenditure  of  money,  to  permit  a  re- 
moval of  the  records  under  such  circumstances. 

It  further  appears,  from  the  allegations  of  the  bill  in  this 
case,  that  a  proceeding  in  equity,  according  to  section  12  of 
the  act  of  1872,  has  been  instituted  by  the  city  of  Beards- 
town  against  the  city  of  Virginia  for  the  purpose  of  contest- 
ing the  legality  of  the  election.  By  the  latter  clause  of  sec- 
tion 12,  any  of  the  legal  voters  and  tax  payers  of  the  county 
may  become  parties  to  this  suit,  either  as  complainants  or  de- 
fendants. 

Justice  to  all  parties,  and  the  clear  intent  of  the  law,  de- 
mand that  there  should  be  no  removal  of  the  records  or 
change  of  the  offices  until  the  determination  of  the  suit  con- 
testing the  election,  if  it  is  prosecuted  with  reasonable  dili- 
gence.     The  People  exrel.  v.  Warjleld,  20  111.  159. 

Hence,  to  prevent  such  removal  under  the  circumstances, 
an  injunction  should  properly  issue.  It  should,  however,  be 
asked  in  the  suit  pending  between  the  two  towns,  and  all 
matters  in  controversy  settled  in  that  suit. 

The  decree  of  the  court  is  reversed  and  the  cause  remanded, 
and  it   is   ordered  that   the  injunction    issued  herein   shall 
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continue  in  full  force  until  the  complainants  shall  have  an  op- 
portunity at  the  next,  or  some  subsequent  term  of  the  circuit 
court,  to  present  their  petition,  with  proper  allegations,  to  be 
made  parties  to  the  pending  suit,  wherein  the  city  of  Beards- 
town  is  complainant,  and  the  city  of  Virginia  is  defendant, 
and  to  make  such  parties  defendants  as  they  may  desire ;  and 
to  ask  for  an  injunction  in  that  suit  to  restrain  the  officers 
of  the  county  from  any  removal  of  their  offices,  or  the  records 
or  papers  thereof,  from  the  present  county  seat,  until  the  de- 
termination of  the  suit  contesting  the  validity  of  the  election  j 
and  then  the  present  bill  should  be  dismissed. 

Decree  reversed. 


David  P.  Purvijstes 

V. 

John  C.  Champion. 

1.  EvrDENCB — offer  to  a  tJiird  parti/,  when  admissible.  Where  one  part- 
ner  oflFered  to  sell  to  a  third  party  the  partnership  efl'ects,  except  a  span  of 
bay  horses,  for  $3000,  or  for  $3500  including  them,  and  the  other  partner, 
being  unwilling  to  make  the  sale,  offered  to  purchase  on  the  same  terms, 
and  the  offer  "was  accepted,  and  the  defendant  partner  afterwards  took  out 
the  span  of  horses  and  kept  them  as  his  individual  property,  it  was  Tield, 
in  a  suit  by  the  other  partner  to  recover  one-half  of  the  value  of  the  horses, 
that  evidence  of  the  offer  to  the  third  party  was  pertinent  and  important 
as  showing  the  bargain  between  the  two  partners. 

2.  Pahtnership — right  of  one  partner  to  sue  the  oth,er  at  law.  Where  a 
partner  proposed  to  sell  the  partnership  effects  to  a  third  person  for  $3500, 
or  for  $8000,  reserving  from  the  sale  a  span  of  horses,  and  his  co-partner, 
being  unwilling  to  sell,  offered  to  purchase  on  the  same  terms,  and  the  offer 
was  accepted,  and  the  partner  selling  afterwards  elected  to  take  the  horses, 
valued  at  $500,  as  his  individual  property,  and  it  appeared  that  the  part- 
ner purchasing  had  paid  the  other  $1500,  one-half  of  the  price,  and  that 
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there  were  no  outstanding  partnership  debts  or  accounts  to  be  settled: 
ffeld,  that  the  partner  taking  the  horses  was  liable  to  the  other  in  an 
action  at  law  for  one-half  their  value,  and  that  an  express  promise  to  pay 
was  not  necessary  to  a  recovery. 

Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  JoHX  A.  McClernand,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  John  C.  Champion 
against  David  P.  Purvines.  The  declaration  consisted  of  one 
count  in  indebitatus  assumpsit  for  goods,  wares,  horses,  etc., 
sold.  Plea,  non-assumpsit.  The  facts  of  the  case  are  stated 
in  the  opinion. 

Mr.  N.  M.  Beoadwell,  for  the  appellant. 

Messrs.  Cullom  &  Zane,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

In  the  spring  of  1870,  Champion  and  Purvines  entered  into 
a  partnership  in  the  livery  business  as  equal  partners,  and 
carried  on  the  same  until  the  10th  of  November  of  that  year, 
when  Purvines,  wishing  to  close  the  partnership  and  sell  out, 
proposed  to  one  Tripp  to  sell  to  him  the  entire  partnership 
stock,  excepting  a  span  of  bay  horses  for  |3000,  or  to  sell  the 
same,  including  the  horses,  for  $3500;  but  Champion,  not 
being  willing  to  sell  on  those  terms,  offered,  himself,  to  buy 
out  Purvines  at  the  same  price,  and  the  latter  accepted  the 
offer. 

Soon  after.  Champion  inquired  of  Purvines  if  he  wished 
to  take  out  the  bay  horses,  and  he  answered  that  he  did. 
The  partnership  was  dissolved.  Champion  taking  all  the  stock 
except  the  bay  horses,  and  Purvines  taking  them,  which 
thenceforth  were  treated  as  the  individual  property  of  Pur- 
vines, who  afterwards  sold  the  same,  they  being  of  the  value 
of  $500. 

This  action  was  brought  by  Champion  against  Purvines, 
to  recover  the  one-half  of  the  price  or  value  of  the  horses, 
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and  be  recovered  a  judgment  for  $250,  from  which  Purvines 
has  appealed. 

Appellant  contends  that,  in  virtue  of  the  trade,  the  bay 
horses  became  his  individual  property  in  consideration  of  his 
assent  to  the  sale  of  the  other  partnership  property  to  Cham- 
pion for  $3000 ;  and  that  there  is  no  liability  on  his  part  in 
respect  of  the  horses.  The  evidence  upon  this  point  was  con- 
flicting and  of  such  a  character  as  would  not  justify  the 
court  in  disturbing  the  finding  of  the  jury  upon  the  facts, 
under  the  well  known  rules  which  govern  in  the  review  of 
the  verdict  of  a  jury. 

It  is  urged  that  there  was  error  in  the  admission  on  the 
trial  below  of  evidence  of  the  offer  of  sale  made  to  Tripp.  As 
the  evidence  showed  that  Champion  purchased  on  the  same 
terms  on  which  Purvines  had  offered  to  sell  to  Tripp,  the 
terras  of  the  offer  to  sell  to  Tripp  were  important  to  be  known 
in  order  to  ascertain  the  terms  of  the  bargain  between  Pur- 
vines and  Champion.     The  evidence  was  certainly  pertinent. 

It  is  further  contended,  that  if  there  be  any  liability  here, 
the  only  remedy  is  in  equity,  because  it  is  a  matter  growing 
outof  a  partnership  concern,  and  there  was  no  express  promise 
to  pay. 

The  general  rule,  that  one  partner  can  not,  in  an  action  at 
law,  recover  money  due  to  him  from  his  co-partner  for  a  mat- 
ter connected  with  the  partnership,  we  consider  does  not 
apply  in  this  case. 

The  reason  of  the  rule  is,  that  until  all  the  partnership 
concerns  are  ascertained  and  adjusted  it  is  impossible  to  know 
whether  a  particular  partner  be  a  debtor  or  a  creditor  of  the 
firm ;  and  it  would  be  useless  for  one  partner  to  recover  what, 
upon  taking  a  general  account  amongst  all  the  partners,  he 
might  be  liable  to  refund. 

To  ascertain  here  whether  or  not  the  defendant  was  in- 
debted to  the  plaintiff,  would  not,  so  far  as  appears,  involve 
a  consideration  of  partnership  transactions. 
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It  does  not  appear,  from  the  evidence,  that  a  single  debt 
remained  due  from  or  to  the  firm.  All  the  evidence  relating 
to  any  indebtedness  whatever,  at  any  time,  appears  in  the 
following  passage  of  Champion's  testimony: 

"  That,  after  the  dissolution,  witness  paid  defendant  some 
money  at  different  times,  and  paid  some  debts  which  the  firm 
owed  ;  that  some  time  after  the  dissolution,  James  Withey 
assisted  in  a  settlement  between  witness  and  defendant  at 
their  request,  which  showed  that  the  sum  of  the  payments 
made  by  witness  to  defendant,  and  the  defendant's  share  of 
the  debts  of  the  firm  paid  by  witness,  amounted  to  $1500; 
that  the  bay  horses  were  not  taken  into  this  settlement ;  it 
included  all  the  other  matters." 

From  this  uncontradicted  testimony,  we  think  the  jury 
might  have  been  authorized  to  infer  (in  case  such  proof  were 
necessary),  that  there  had  been  a  final  settlement  of  their  part- 
nership concerns  between  the  parties,  and  substantially  a  bal- 
ance ascertained.  The  horses  had  been  voluntarily  separated 
from  the  partnership  stock  and  appropriated  to  Purvines. 
So  far  as  appears,  the  only  item  in  any  way  connected  with  the 
partnership  that  remained  unadjusted,  was  the  controverted 
one-half  interest  of  Champion  in  these  horses. 

In  Edens  v.  Williams,  36  111.  252,  one  partner  was  allowed 
to  recover  from  the  other  the  agreed  purchase  price  of  the 
partnership  stock  sold  by  the  one  to  the  other,  although  it 
did  not  appear  that  there  were  no  unsettled  partnership 
debts. 

We  are  of' opinion  that  an  express  promise  was  not  neces- 
sary. We  perceive  no  sufficient  reason  why  an  implied 
promise  should  not  be  of  equal  avail  with  an  express  one, 
where  the  circumstances  are  such  as  to  raise  an  implied 
promise.  Collyer  on  Part.  sees.  274,  281;  Parsons  on  Part. 
281,  282. 

The  judgment  is  affirmed. 

Judgment  affii^med. 
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Gerhard  H.  D.  Havighorst 

V. 

Peter  Lin^dberg. 

1.  Mechanic's  lien — remedies  of  sub-contractor.  The  lien  given  by 
statute  to  a  sub-contractor  for  labor  and  materials  in  the  erection  of  a 
building  may  be  enforced  by  petition  in  like  manner  as  the  same  could  be 
done  by  the  original  contractor.  The  statute  also  gives  a  remedy  against 
the  contractor  and  owner,  jointly,  in  a  suit  at  law.  and  it  seems  that  the  sub- 
contractor or  material-man  may,  at  his  election,  pursue  either  remedy. 

2.  Same — notice  of  sub-contractor'' s  demand — payment  before.  A  sub- 
contractor has  twenty  days  from  the  completion  of  his  sub-contract,  or 
after  payment  should  have  been  made  to  the  person  performing  the  labor, 
in  which  to  give  the  owner  of  the  building  notice.  All  payments  made 
by  the  owner  within  that  time  to  the  contractor  will  be  regarded  as  hav- 
ing been  improperlj'  made,  if  made  to  the  prejudice  of  the  interests  of 
sub-contractors,  and  will  not  defeat  their  rights  to  enforce  payment  of  the 
owner. 

3.  EsTOPPEii — of  sub-contractor  to  claim  pay  of  owner  of  building.  Where 
a  sub-contractor  was  present  at  a  settlement  between  the  owner  and  con- 
tractor, as  to  the  sum  due  for  the  erection  of  a  house,  and  for  extra  work, 
at  which  time  the  owner  accepted  an  order  of  the  contractor  for  the  bal- 
ance due  in  favor  of  a  third  person,  but  did  not  say  or  do  any  thing  that 
could  have  led  the  owner  to  believe  he  was  paid  or  had  released  him,  it 
was  held,  that  he  was  not  estopped  from  enforcing  his  lien  against  the 
owner,  from  the  mere  fact  of  his  being  present  at  the  settlement. 

4.  Mechanic's  lien — performance  necessary.  Where  the  contract  for 
the  building  of  a  house  has  been  substantially  performed,  and  whatever 
failure  there  may  have  been  is  waived  by  the  owner,  and  the  work 
accepted,  this  is  such  a  performance  as  will  authorize  a  proceeding  to 
enforce  the  statutory  lien  in  favor  of  a  sub-contractor. 

5.  Errors — not  affecting  party  assigning  Where  a  cross  error  is 
assigned  which  does  not  affect  the  interest  of  any  of  the  parties  to  the 
record  in  this  court,  but  relates  to  the  interest  of  a  party  in  the  court 
below  who  does  not  unite  in  the  appeal,  it  will  not  be  considered. 

Appeal  from  the  Circuit  Court  of  Mason  county ;  the  Hon. 
Charles  Turner,  Judge,  presiding. 
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This  was  a  petition  by  Peter  Lindberg,  against  Gerhard  H. 
D.  Havighorst  and  William  H.  Caldwell,  to  enforce  a  lien 
against  the  former. 

The  petition  alleged  that  on,  etc.,  William  H.  Caldwell 
contracted  to  build  for  Havighorst  a  dwelling  house  on  lot  1, 
block  42,  in  Havana,  for  ^2950;  was  to  paint  and  finish  the 
same  up  in  a  good,  workmanlike  manner;  that  after  said 
contract  was  made  it  was  changed,  and  a  large  amount  of 
extra  work  was  done,  amounting  to  $500. 

That  on,  etc.,  Caldwell  employed  petitioner  to  do  painting 
and  glazing,  and  furnish  materials  therefor,  on  said  house,  to 
be  paid  for  as  the  work  progressed;  that  on,  etc.,  petitioner 
began  work,  and  furnished  materials,  and  so  continued  till, 
etc.,  under  the  said  sub-contract  (which  was  an  implied  one), 
to  the  amount  of  $545.53 ;  that  such  sum  was  then  due,  and 
that  he  had  demanded  payment  of  the  same  from  both  Cald- 
well and  Havighorst,  but  each  refused. 

That  in  the  months  of,  etc.,  1870,  petitioner  furnished  mate- 
rials and  did  painting  on  said  house  under  an  implied  contract 
with  Havighorst,  to  the  amount  of  $27.25,  besides  that  done 
under  the  sub-contract  with  Caldwell,  and  that  he  had  re- 
quested Havighorst  to  pay  therefor,  but  he  refused. 

That  on  Dec.  26,  1870,  petitioner  served  Havighorst  with 
notice  of  his  claim  on  the  house  and  lot,  for  the  labor  and 
materials  under  his  said  implied  sub-contract.  That  Havi- 
ghorst owns  the  lot  in  fee,  clear  of  incumbrances. 

Prayer  that  Caldwell  and  Havighorst  answer  petition 
without  oath ;  that  lot  and  improvements  be  decreed  subject 
to  petitioner's  lien;  that  they  be  required  to  pay  petitioner 
$545.53,  with  interest,  and  that  Havighorst  alone  pay  him 
$27.25,  and  that  in  default  of  such  payments,  or  either  of  them, 
said  premises  be  sold,  etc. 

The  petition  was  amended,  showing  that  petitioner  served 
the  notice  within  twenty  days  after  his  work  was  completed, 
and  from  the  time  he  quit  work. 
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The  court  below  decreed  that  Caldwell  and  Havighorst  pay 
petitioner  $433.33  on  his  sub-contract  within  thirty  days,  and 
that  Havighorst  pay  him  $27.25,  within  the  same  time,  for 
extra  work  done;  that  petitioner  have  a  mechanic's  lien  on 
the  house  and  lot  described  to  secure  the  payment  of  both 
suras,  and  upon  default  of  payment  that  the  master  in  chan- 
cery make  sale  of  the  premises  and  pay  out  the  proceeds  in 
the  usual  way. 

The  defendant  Havighorst  alone  appealed  from  the  decree 
to  this  court. 

Mr.  John  W.  Pitman,  for  the  appellant. 

Messrs.  Lacey  &  Wat.lace,  for  the  appellee. 

Mr.  Justice  Scott  delivered   the  opinion  of  the  Court : 

This  was  a  proceeding  under  the  Mechanic's  Lien  law  to 
enforce  a  lien  in  favor  of  the  sub-contractor.  Appellant  con- 
tracted with  William  H.  Caldwell  to  erect  and  complete  for 
him  a  dwelling  house,  for  an  agreed  price.  Appellee  was  a 
sub-contractor,  and,  under  his  contract  with  Caldwell,  did 
the  painting. 

The  original  contract  was  substantially  completed.  There 
were,  however,  some  things  of  trifling  value  left  unfinished, 
but  on  the  23d  day  of  December,  1870,  appellant  and  Cald- 
well had  a  settlement,  either  partial  or  in  full,  and  it  was 
agreed  that  the  house  should  be  accepted,  the  unfinished  work 
waived,  and  appellant  then  accepted  an  order  for  the  balance 
due  of  the  original  contract  price. 

There  is  no  question  that  Caldwell  did  a  large  amount  of 
extra  work  on  the  house  at  the  request  of  appellant,  but  there 
is  a  very  great  conflict  in  the  evidence  as  to  whether  it  was 
taken  into  the  account  at  the  settlement  on  the  23d  day  of 
December. 

On  the  26th  of  December,  appellee  gave  appellant  notice  of 
his  claim,  as  required  by  the  second  section  of  the  act  of  1869^ 
and  subsequently  commenced  this  proceeding. 
80— 67th  III. 
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It  is  objected  that,  as  Caldwell  had  substantially  completed 
his  original  contract,  appellee  could  in  no  event  have  a  rem- 
edy by  petition  to  establish  a  lien,  but  must  pursue  his  rem- 
edy at  law  against  the  contractor  and  owner  under  the  pro- 
visions of  the  fifth  section  of  the  act  of  1869. 

It  is  insisted  that  a  lien  is  only  given  in  favor  of  the  sub- 
contractor where  the  original  contractor  fails  to  complete  his 
contract.  This  can  not  be  the  true  construction  of  the  act* 
It  was,  doubtless,  the  intention  of  the  legislature  to  extend 
the  benefits  of  the  Mechanics'  Lien  law  to  sub-contractors 
and  parties  furnishing  materials  to  the  principal  contractor. 
The  lien  given  may  be  enforced  by  petition  in  like  man- 
ner as  the  same  could  be  done  in  favor  of  the  original  con- 
tractor. The  statute  has  also  provided  a  remedy  at  law  against 
the  contractor  and  owner  jointly.  No  reason  is  perceived 
why  the  sub-contractor,  or  the  material-man,  may  not,  at  his 
election,  pursue  either  remedy  deemed  most  effectual  to  secure 
his  rights.  It  is  urged  that  no  lien  arises  in  favor  of  the  sub- 
contractor until  notice  has  been  given  under  the  provisions 
of  the  statute,  and  if  nothing  is  then  due  from  the  owner  to 
the  original  contractor,  no  lien  can  arise  in  his  favor. 

The  evidence  shows,  at  the  date  of  the  service  of  notice 
there  was  nothing  due  from  appellant  to  Caldwell  on  the 
original  contract,  but  it  is  not  quite  so  clear  there  was  nothing 
due  for  extra  work. 

Waiving  the  question  that  there  was  nothing  due  for  extra 
work,  we  think  the  decree  may  be  maintained  on  another 
ground. 

Altliough   Caldwell   had  not  fully  completed  the  work  on 
the  23d  day  of  December,  appellant  waived  whatever  failure  i 
there  was,  and  accepted  the  building  in  its  then  condition,  so 
the  contract  price  then  became  due  and  payable. 

We  do  not  think,  however,  appellant  could  lawfully  pay 
the  contractor,  or  on  his  order,  to  the  injury  of  the  sub-con- 
tractor, until  after  the  expiration  of  twenty  days  from  the 
time  it  was    agreed   the  work  was  completed,   certainly   not 
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until  after  the  expiration  of  twenty  days  from  the  date  the 
sub-contractor  had  completed  his  work.  This  is  the  very 
thing  the  legislature  intended  to  prohibit,  so  as  to  allow  the 
sub-contractor  and  material-man  a  reasonable  opportunity  to 
present  their  claims.  By  the  express  terms  of  the  second  sec- 
tion of  the  statute  the  party  has  twenty  days  from  the  com- 
pletion of  the  sub-contract,  or  twenty  days  after  payment 
should  have  been  made  to  the  person  performing  the  labor, 
in  which  to  give  the  owner  notice.  All  payments  made  within 
the  twenty  days  shall  be  regarded  as  having  been  improperly 
made,  if  made  in  violation  of  the  rights  and  interests  of  per- 
sons intended  to  be  benefited  by  the  act. 

Appellee  completed  his  sub-contract  on  the  10th  of  Decem- 
ber, and  the  statutory  notice  was  given  on  the  26th  of  the 
same  month.  In  the  mean  time,  appellant  had  accepted  the 
order  of  Caldwell  for  the  balance  due  on  the  contract.  This 
he  could  not  do  to  the  prejudice  of  the  interests  of  appellee. 
He  could  not  rightfully  make  the  payments  until  after  the 
expiration  of  twenty  days,  for  he  was  bound  to  know  the 
sub-contractors  and  material-men  had  that  period  in  which 
to  assert  their  claims;  and  whatever  payments  he  should  make 
before  the  expiration  of  that  period  would  be  at  his  peril. 
Tiie  notice  was  given  within  the  period  limited  by  the  statute, 
and  no  reason  is  shown  why  appellee  is  not  entitled  to  the 
lien.  The  amount  found  to  be  due  is  less  than  that  for  which 
appellant  wrongfully  accepted  the  order  of  the  contractor. 

It  is,  however,  insisted  that  appellee  is  estopped  to  assert 
any  claim,  by  reason  of  the  fact  that  he  was  present  on  the 
23d  of  December,  when  appellant  and  Caldwell  had  their  set- 
tlement and  the  order  was  accepted. 

The  evidence  produces  no  such  conclusion.  Appellant 
knew  appellee  had  done  work  as  a  sub-contractor  on  his  house, 
for  which  he  had  not  been  paid.  This  he  does  not,  and,  in 
view  of  the  evidence,  could  not  successfully,  deny,  if  he  would. 
The  evidence  does  not  show  appellee  did  or  said  anything  at 
that  interview  that  could  have  possibly  misled  appellant  to 
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his  injury.  It  is  not  pretended  that  he  intimated  his  claim 
had  been  paid,  or  that  he  in  any  manner  released  appellant 
from  his  leoral  obligation  to  hold  the  money  due  the  con- 
tractor  for  twenty  days,  for  his  benefit.  Without  a  release,  or 
some  act  done  that  would  have  estopped  appellee,  any  pay- 
ment that  may  have  been  made  within  the  period  fixed  by 
the  statute  must  be  regarded  as  having  been  made  in  viola- 
tion of  the  rights  of  appellee. 

The  cases  cited  by  the  counsel  for  appellant  are  not  in 
point. 

Prescott  V.  Maxwell,  48  III.  82,  was  a  case  arising  under  the 
act  of  1863,  a  law  essentially  diflPerent  from  that  of  1869,  and 
in  no  manner  illustrates  the  ease  at  bar. 

Schultz  V.  Hay,  62  111.  157,  may  be  distinguished  from  the 
present  case.  There,  the  contractor  had  failed  to  complete 
his  contract,  and  there  was  nothing  due  from  the  owner  at 
the  date  of  the  service  of  notice.  Here,  the  contract  was  sub- 
stantially completed,  and  whatever  failure  there  was  on  the 
part  of  the  contractor  was  waived.  At  the  completion  of  the 
contract  there  was  more  due  the  contractor  than  was  found  to 
be  due  the  sub-contractor,  which  was  wrongfully  paid  over. 

The  cross-error  assigned  could  only  affect  the  interest  of 
Caldwell,  and  as  he  is  not  complaining  of  error  in  the  record, 
we  have  not  considered  any  question  affecting  his  interests. 

The  decree  of  the  circuit  court  must  be  affirmed. 

Decree  ajirmed. 
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James  W.  Meyers 

t?. 
Jacob  Schemp  et  al. 

1.  Common  cotniTS — when  price  of  »ale  may  he  recovered  under.  Where 
property  is  purchased,  to  be  paid  for  in  anything  but  money,  no  action 
can  be  maintained  by  the  seller  under  the  common  counts. 

2.  Indebitatus  assumpsit — when  plaintiff  can  not  recover  in.  Indebi- 
tatus assumpsit  will  not  lie  where  the  agreement  is  not  for  the  payment 
of  money,  but  for  the  doing  of  some  other  thing.  The  declaration  in  such 
a  case  must  be  special. 

3.  Sale — when  reasonable  time  for  payment  will  be  inferred.  If  a  party 
sells  a  brick  building,  agreeing  to  receive  payment  of  the  price  in  the 
brick  when  taken  out  of  the  walls,  at  a  certain  price  per  thousand,  the 
price  will  not  be  due  immediately,  but  the  purchaser  will  be  entitled  to  a 
reasonable  time  to  prepare  the  brick  for  delivery  before  he  can  be  consid- 
ered in  default. 

4.  Statute  op  Frauds — sale  of  brick  in  walls  of  burned  building.  Where 
a  building  was  burned,  and  the  owner  afterwards  verbally  sold  the  brick, 
some  of  which  had  been  severed  by  the  fire,  but  the  greater  part  remain- 
ing in  the  walls,  it  was  held,  that  the  brick  in  the  walls  was  realty,  and  the 
sale  being  an  entirety,  was  within  the  Statute  of  Frauds. 

5.  Same — when  not  necessary  to  be  pleaded.  Where  the  plaintiff  declares 
upon  the  common  counts  only,  and  seeks  to  recover  the  price  of  realty 
sold,  it  is  competent  for  the  defendant  to  rely  upon  the  Statute  of  Frauds 
without  pleading  it. 

Appeal  from  the  Circuit  Court  of  Adams  county;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  James  W.  Meyers 
against  Jacob  Schemp  and  Charles  Brante,  to  recover  the 
price  of  a  brick  building  which  had  been  burned.  The  de- 
fendants recovered  judgment  in  the  court  below,  and  the 
plaintiff  appealed. 

Messrs.  Wheat  &  Marcy,  and  Messrs.  Warren,  Wheat 
&  Hamilton,  for  the  appellant. 

Messrs.  Arntzen  &  Richardson,  and  Mr.  J.  C.  Thompson, 
for  the  appellees. 
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Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  indebitatus  assumpsit  upon  the  common  counts, 
brought  by  appellant  against  appellees;  pleas,  the  general 
issue  and  set-off.  There  was  a  trial  by  jury,  and  verdict  for 
defendants,  upon  which  the  court  gave  judgment.  Plaintiff 
brings  the  case  to  this  court  by  appeal. 

The  declaration  containing  no  special  count,  the  plaintiff 
sought  to  recover  the  sum  of  $445,  which  the  defendants  bid 
for  a  brick  building  belonging  to  plaintiff,  and  put  up  by  him 
for  sale  at  auction.  The  sale  occurred  June  24,  1871,  and  this 
suit  was  commenced  July  5,  1871.  The  terms  of  sale  were 
not  reduced  to  writing,  hence  there  was  much  dispute  about 
them — the  plaintiff  claiming  and  introducing  evidence  to  the 
effect  that  the  sura  bid  was  $445,  and  to  be  cash  down.  While 
the  defendants  testified,  themselves,  and  gave  much  corrobo- 
rating testimony  that,  although  the  amount  bid  was  as 
claimed  by  plaintiff,  yet,  the  agreement  was,  that  plaintiff 
was  to  take  his  pay  in  brick  which  were  to  be  taken  out  of 
the  building  when  it  was  taken  down,  at  $3.50  per  thousand  ; 
and  it  was  insisted,  as  a  defense,  that  if  such  was  the  agree- 
ment, the  plaintiff  was  bound  to  wait  a  reasonable  time  for 
the  brick  to  be  prepared  and  delivered  before  bringing  his 
suit,  and  that  the  time  intervening  the  sale  and  the  suit  was 
not  reasonable  for  that  purpose;  so  that  the  suit  was  prema- 
turely brought.  If  the  jury  so  found,  it  would  be  a  good  de- 
fense. The  defendants  would  be  entitled  to  a  reasonable  time 
to  prepare  the  brick  for  delivery  before  they  could  be  consid- 
ered in  default;  and,  besides,  if  the  amount  bid  was  to  be  paid 
in  anything  but  money,  no  action  could  be  sustained  upon 
the  common  counts. 

Indebitatus  assumpsit  will  not  lie  where  the  agreement  is  not 
for  the  payment  of  money,  but  for  the  doing  of  some  other 
thing.     The  action,  in  such  case,  must  be  special.     Spratt  v. 
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McKinney  1  Bibb,  595 ;  Brookes  v.  Scott,  2  Munf.  344 ;  Coch- 
ran V.  Tatum,  8  Mon.  405  ;  Snedicorv.  Leachman,  10  Ala.  330 ; 
Burrall  v.  Jacot,  1  Barb.  165. 

The  contract,  being  verbal,  and  for  the  sale  of  a  brick  build- 
ing, why  was  it  not  within  the  Statute  of  Frauds  ?  Prima  fade 
a  building  is  real  estate.  Chatterton  v.  Saul,  16  111.  149  ; 
Ogden  v.  Stock,  34  111.  522.  There  was  nothing  in  the  case 
to  show  that  this  building  was  not  real  estate.  The  materi- 
als of  which  it  was  composed  would,  so  far  as  they  had  be- 
come severed  by  the  fire,  become  personalty,  but  the  main 
part  of  it  remained  as  it  was,  when  used  as  a  public  house — 
realty;  and,  although  part  of  the  subject  matter  might  have 
been  personalty,  yet,  if  the  contract  embraced  realty  as  well, 
it  must  be  regarded  as  entire,  and  governed  by  the  Statute  of 
Frauds.  Cook  v.  Tombs,  2  Anst.  420  ;  Lea  v.  Barber,  ib.  425 ; 
Thayer  v.  Rock,  13  Wend.  53. 

The  plaintiff  having  declared  upon  the  common  counts, 
and  then  sought  to  recover  under  them  the  price  agreed 
upon  a  verbal  sale  of  realty,  it  was  competent  for  defendants 
to  rely  upon  the  Statute  of  Frauds  without  pleading  it. 

The  offer,  made  by  plaintiffs  counsel,  to  prove  that  defend- 
ants had  sold  a  portion  of  the  brick,  was  not  made  for  the 
purpose  of  showing  that  they  had  received  so  much  money  to 
the  use  of  plaintiff.  It  was  not  a  part  of  the  offer  to  prove 
that  they  had  received  any  money,  but  it  was  for  a  wholly 
different  purpose. 

Finding  no  error  in  the  record,  it  is  the  opinion  of  a  ma- 
jority of  the  court  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Vincent  Tallon  et  al. 

V. 

J.  Henry  Schempf  et  al. 

1.  Service  op  notice — by  wJiom.  Where  the  statute  provides  for 
the  service  of  notice  of  the  commencement  of  a  judicial  proceeding, 
which  notice  supplies  the  place  of  a  summons  in  ordinary  cases,  it  should 
be  served  by  a  person  not  a  party  to  the  proceeding,  and  one  having  no 
interest  in  the  suit,  and  free  from  all  temptation  to  act  unfairly  in  making 
the  service. 

2.  Same — waiver  of  objection  to  the  person  serving.  Where  notice  of  an 
application  for  the  appointment  of  a  commission  of  surveyors  to  settle 
and  establish  a  boundary  line  between  certain  lands,  was  served  upon  the 
defendants  by  one  of  the  plaintiffs,  it  was  held,  that  the  defendants,  who 
entered  their  appearance  in  full  without  objection  to  the  service,  thereby 
waived  the  objection,  and  could  not  question  the  service  on  error. 

3.  BonNDART  ism's— practice  under  the  act  of  1869.  Under  the  act  of 
18G9,  which  provides  for  the  appointment  of  a  commission  of  surveyors 
to  settle  disputed  boundary  lines,  the  trial  in  the  circuit  court  must  be 
had  upon  issues  presented  by  objections  to  the  report  of  the  commission. 
And  it  is  error  to  dispose  of  the  case  without  first  hearing  and  deciding 
all  the  objections  presented. 

4.  SxHK— -jurisdiction  of  the  court.  The  act  of  1869,  relating  to  the 
establishment  of  disputed  boundary  lines  between  adjacent  owners,  only 
embraces  the  persons  and  lands  in  the  county  in  which  the  court  is  held. 
Therefore,  when  the  disputed  line  is  between  lands  situated  in  different 
counties,  and  the  owners  reside  in  different  counties,  the  court  has  no  ju- 
risdiction  under  such  act  to  appoint  a  commission  of  surveyors  and  estab- 
lish  the  true  line. 

5.  Same — act  construed  as  to  publication  of  notice.  Under  this  act, 
notice  of  the  application  for  the  appointment  of  a  commission  of  suTvey. 
ors  can  not  be  published  unless  two  things  concur  :^rs*,  the  owners  of 
adjacent  lands  to  that  of  the  petitioners  must  reside  in  the  county  in 
which  the  lands  to  be  affected  lie,  and  secondly,  the  names  of  such  owners 
must  be  unknown. 

6.  This  proceeding  is,  therefore,  limited  to  lands  of  the  county  where 
the  court  taking  jurisdiction  is  held,  and  in  which  all  the  parties  to  be 
affected  reside. 

"Writ  of  Error  to  the  Circuit  Court  of  Shelby  county; 
the  Hon.  A.  J.  Gallagher,  Judge,  presiding. 
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Messrs.  Kitchell,  Moulton  &  Chaffee,  for  the  plain- 
tiffs in  error. 

Messrs.  Henry,  Read  &  Pen  well,  for  the  defendants  in 
error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

In  this  case  defendants  in  error  served  a  notice  on  the  plain- 
tiffs in  error,  with  others,  that  they  would  apply,  at  the  next 
term  of  the  circuit  court  of  Shelby  county,  for  the  appoint- 
ment of  a  commission  of  surveyors,  under  the  act  of  March 
25,  1869,  for  the  permanent  location  of  the  boundary  lines 
of  lands  owned  by  the  parties.  At  that  term  the  court  ap- 
pointed three  surveyors,  one  of  whom  was  subsequently  re- 
moved and  another  appointed,  and  the  commission  thus  organ- 
ized made  a  survey,  and  report  to  the  circuit  court.  When  it 
was  filed,  exceptions  were  taken  by  Tallon,  Joseph  and  Eliza- 
beth Gehle.  On  the  hearing,  the  objections  of  Tallon  and 
Joseph  Gehle  were  not  disposed  of  by  the  court,  but  those  of 
Elizabeth  Gehle  were  overruled  and  the  report  affirmed. 

It  is  objected  that  the  notice  was  served  by  one  of  the  de- 
fendants in  error,  and  was  for  that  reason  irregular.  As  a 
general,  if  not  a  uniform  rule,  the  law  will  not  intrust  the 
parties  to  a  suit  to  serve  process  in  the  case,  and  the  rule  ex- 
tends to  all  persons  having  an  interest  in  the  proceeding.  It 
is  by  this  notice  that  the  adverse  parties  are  brought  into 
court.  It  is  in  that  mode  the  statute  has  provided  for  ac- 
quiring jurisdiction  of  the  defendants.  This  notice,  then, 
supplies  the  place  of  the  summons  in  ordinary  cases,  and 
should  be  served  by  a  person  having  no  interest  in  the  suit, 
a  person  free  from  all  temptation  to  act  unfairly  in  making 
the  service.  But  plaintiffs  did  not  except  to  the  service  be- 
fore entering  their  appearance  for  the  trial.  Other  objections 
were  made,  but  this  was  omitted.  Objections  to  the  report, 
when  filed,  operate  like  a  plea  to  form  the  issue,  and  upon 
them  the  trial  of  the  case  is  had.     By  failing  to  object  to  the 
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service  by  one  of  the  parties,  and  entering  their  appearance 
in  full,  they  waived  the  objection.  To  insist  on  it  here,  there 
should  have  been  a  motion  to  quash  the  return,  made  before 
there  was  a  general  appearance.  But  this  does  not  apply  to 
those  who  did  not  appear,  and  were  defaulted.  They  can 
raise  the  objection  here. 

It  is  next  urged  that  the  court  below  erred  in  making  a 
final  order  disposing  of  the  case,  without  passing  upon  the 
objections  filed  by  Tallon  and  Joseph  Gehle. 

The  statute  has  declared  that  the  trial  in  the  circuit  court 
shall  be  upon  objections  filed.  From  the  record,  then,  it 
would  appear  that  the  trial  of  the  case  was  not  upon  the 
issues  raised  by  them.  This  was  erroneous,  as  the  court 
could  not  properly  render  a  judgment  against  them  until  the 
objections  were  tried  and  disposed  of.  Nor  can  we  indulge 
any  presumptions  that  the  objections  were  determined,  as  the 
record  only  says  that  the  objections  filed  by  Elizabeth  Gehle 
were  heard  and  overruled,  and  is  silent  as  to  the  others.  The 
statute  requires  the  court  to  hear  the  objections,  and  decide 
the  case  on  them. 

We  now  come  to  consider  the  question  whether  or  not  under 
this  statute  the  court  below  had  or  could  acquire  jurisdiction 
over  the  lands  in  Christian  county,  or  of  the  persons  living  in 
that  county,  and  owning  those  lands.  This  act  (Sess.  Laws 
1869,  p.  241,)  provides,  by  the  first  section,  that  the  parties 
may  agree  to  have  a  surveyor  to  settle  their  lines,  and  that 
his  survey  and  plat  recorded  shall  bind  the  parties  and  those 
claiming  in  privity,  and  that  it  shall  never  be  changed. 

The  second  section  provides  that,  where  any  person  or  per- 
sons shall  be  desirous  of  having  the  lines  to  their  lands  per- 
manently established,  and  the  parties  in  interest  shall  not 
consent  to  have  them  established,  as  provided  in  the  first  sec- 
tion, they  may  cause  a  notice  in  writing  to  be  served  on 
the  owner  or  owners  of  adjacent  tracts,  if  known,  and  residing 
in  the  county  where  the  lands  are  situated,  or,  if  not  known, 
and  residing  in  the  county,  then  a  notice  may  be  published  in 
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a  newspaper,  etc.,  that  such  persons  will  apply  to  the  circuit 
court  of  the  county  in  which  such  lands  are  situated,  at  its 
next  terra,  to  appoint  a  commission  of  surveyors  to  survey 
and  permanently  establish  the  corners  and  boundaries  of  the 
same. 

The  third  section  provides  for  the  appointment  of  the  com- 
mission, and  prescribes  their  duty. 

The  fourth  section  provides  for  the  manner  of  filing  objec- 
tions to  the  report,  and  for  trying  the  same.  These  are  the 
only  sections  which  can  in  anywise  apply  to  this  case. 

Did  the  court,  then,  acquire  jurisdiction  of  the  person  or 
the  subject  matter  of  those  in  Christian  county?  Defendants 
in  error  resided  in,  and  their  land  was  situated  in  Shelby 
county,  and  they  were  clearly,  as  well  as  their  lands,  within 
the  jurisdiction  of  the  circuit  court  of  that  county.  But 
plaintiffs  in  error  and  their  lands  were  permanently  in  Chris- 
tian county,  and  they  and  their  lands,  all  will  concede,  are 
not  within  the  letter  of  the  law.  It  only  embraces  the  per- 
sons and  lands  in  the  county  in  which  the  court  is  held. 

Does  the  fact  that  the  lands  in  Christian  county  adjoin 
those  in  Shelby  county  bring  the  case  within  the  spirit  of  the 
law?  Were  it  not  for  the  peculiarity  of  the  phraseology  of 
the  law,  we  might  so  hold.  There  is  no  ambiguity  in  the 
language  of  the  section.  It  only  authorizes  a  service  on  own- 
ers residing  in  the  county  where  the  lands  are  situated,  "or, 
if  Uv^t  known,  and  residing  in  such  county,"  then  a  notice 
may  be  published.  This  requires  the  lands  to  be  situated  in 
the  county  where  the  court  is  held,  and  the  owners  to  reside 
therein.  It  is  expressly  limited  to  the  court  of  the  county 
in  which  the  lands,  lie,  and  it  will  be  observed  that  notice 
can  not  be  published  unless  two  things  concur:  First,  the 
owners  of  adjacent  lands  to  that  of  the  petitioners  must  re- 
side in  the  county  in  which  the  lands  to  be  affected  lie;  and, 
secondly,  the  names  of  such  owners  must  be  unknown.  This 
unquestionably  limits  the  proceeding  to  lands  of  the  county 
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where  the  court  taking  jurisdiction  is  held,  and  in  which  all 
of  the  parties  reside. 

There  is  no  provision  for  giving  notice  to  any  one  residing 
out  of  the  county,  or  where  the  land  to  be  affected  is  in 
another  county.  It  may  be  that,  had  we  the  power  to  amend 
the  law,  we  should  embrace  such  cases  as  the  present  in  its 
provisions,  but  we  have  no  such  power.  It  may  be  an  omis- 
sion that  did  not  occur  to  the  framers  of  the  law,  but  we 
are  not  warranted  in  holding  that  they  intended  anything  but 
what  they  have  provided  for  by  the  act.  We  are  compelled 
to  construe  the  language  employed  according  to  the  canons 
of  construction,  and  they  will  not  admit  of  one  which  holds 
that  something  is  included  that  the  language  seems  to  clearlv 
exclude. 

As  this  case  involves  not  only  the  settlement  of  the  boun- 
daries of  these  lands,  but  the  boundaries  between  townships 
and  counties,  the  general  assembly  may  have  been  unwilling 
to  intrust  the  power  to  three  commissioners  to  change  or 
to  settle  the  boundaries  between  counties.  As  the  boundary 
of  these  counties  is  the  line  between  the  townships  in  which 
the  land  is  situated,  any  change  of  the  place  where  the  town- 
ship line  has  been  supposed  to  be  would,  to  an  equal  extent, 
change  the  place  where  the  boundary  line  of  the  counties  was 
supposed  to  be  established. 

A  careful  consideration  of  the  case  has  constrained  the  ma- 
jority of  the  court  to  hold  that  the  circuit  court  of  Shelby 
county  did  not  have  jurisdiction  to  appoint  commissioners  to 
settle  the  boundary  lines  of  the  lands  of  plaintiffs  in  error, 
who  lived  in  Christian  county,  and  whose  lands  were  situated 
therein;  and  even  if  the  court  acquired  jurisdiction  of  a  part 
of  plaintiffs  in  error  by  their  appearance,  still  there  was  a 
want  of  jurisdiction  over  those  against  whom  a  default  was 
entered,  and  over  the  lands  lying  in  another  county. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Jvdgmeffd  reversed. 
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The  City  of  Pekin 


James  F.  Beereton  et  al. 

1.  Municipal  corpokation — liability  for  injury  to  private  prop&rty  by 
obstructing  access  to  the  same.  Where  a  city  council  gave  a  railroad  com- 
pany the  right  to  construct  its  track  along  a  public  street,  and  the  com- 
pany, under  the  right  so  conferred  upon  it,  made  excavations  along  such 
street  so  that  the  plaintiffs  were  deprived  of  convenient  access  to  and  from 
the  street  and  to  their  lots,  and  the  lots  and  tenements  thereon  were  sub- 
ject to  injury  by  the  caving  and  falling  of  the  street  and  lots:  Held,  thai 
the  city  was  liable  to  the  plaintiffs,  in  an  action  on  the  case,  for  the  injury 
caused  by  such  excavations. 

2.  Same — injury  resulting  from  exercise  of  right  to  grade  streets.  While 
the  corporate  authorities  of  cities  are  vested  with  power  to  grade  their 
streets,  yet,  the  mode  in  which  the  power  is  to  be  exercised  in  reference  to 
the  rights  of  others  in  the  enjoyment  of  their  property,  is  limited,  in  the 
same  way  and  to  the  same  extent  as  the  power  of  a  private  person  in  the 
use  of  his  property,  unless  such  authorities  call  to  their  aid  the  right  of 
eminent  domain,  in  which  case  compensation  must  be  made. 

3.  FoRMEB  ADJUDICATIONS.  The  case  of  Moses  v.  Pittsburgh,  Ft.  Wayne 
and  Chicago  Railroad  Go.  21  111.  516,  and  that  of  Murphy  v.  The  City  of 
Chicago,  29  111.  279,  are  essentially  modified  by  the  case  of  Nevins  v.  Peoria^ 
41  111.  502,  and  by  The  Indianapolis,  etc..  Railroad  Co.  v.  Hartley,  ante,  p. 
439,  on  this  question. 

4.  Action — does  not  lie  for  a  public  injury.  If  an  injury  done  by  any 
one,  is,  in  its  nature,  common  and  general,  the  law  requires  it  to  be  made 
the  subject  of  indictment  or  other  public  prosecution,  instead  of  allowing 
a  multitude  of  private  actions;  and  it  seems  that,  in  such  case,  no  private 
action  will  lie;  but  such  action  will  lie  for  any  special  damages. 

Appeal,  from  the  Circuit  Court  of  Tazewell  county;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  James  F.  Brere- 
ton,  and  Eleanor  A.  Brereton,  his  wife,  against  the  city  of 
Pekin,  to  recover  damages  done  to  certain  lots  owned  and 
possessed  by  them,  by  reason  of  the  grading  done  for  and  in 
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the  construction  of  a  railroad  on  a  public  street  in  the  city  of 
Pekin,  opposite  the  lots  in  question. 

The  injury  complained  of,  was  the  making  of  deep  excava- 
tions in  the  street  and  sidewalk  adjoining  the  lots,  so  that  the 
plaintiffs  were  obstructed,  injured  and  deprived  of  the  use  of 
their  lots  ;  and,  also,  that  plaintiffs  were  put  in  great  fear  that 
injury  would  result  to  said  lots  and  tenements  thereon  by  the 
caving  and  falling  of  the  said  street  and  lots. 

Mr.  Thomas  Mahon,  and  Messrs.  Sawyer  &  Prettyman, 
for  the  appellant. 

Messrs.  Roberts,  Green  &  Purple,  for  the  appellees. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  case  comes  before  us  on  a  stipulation  as  to  the  facts, 
and  on  the  rulings  of  the  circuit  court  on  the  instructions. 

It  is  not  denied,  if  appellants  are  liable  at  all,  this  action 
is  well  brought,  but  it  is  claimed  by  them  they  are  not  liable 
to  any  action.  Their  claim  to  immunity  is  placed  on  the 
ground  that  the  control  of  the  streets  of  the  city  is  in  them  as 
a  municipal  corporation,  placed  there  by  their  charter,  and  as 
the  railroad  was  constructed  for  the  public  good,  as  is  admit- 
ted by  appellees,  appellants  are  not  responsible  to  individuals 
for  any  damages  resulting  to  them  in  the  lawful  exercise  of  a 
power  with  which  they  are  vested. 

It  is  admitted  the  authorities  of  the  city  had  not,  prior  to 
the  injury  of  which  complaint  is  made,  established  the  grade 
of  these  streets  by  any  ordinance  or  other  act  or  resolution, 
and  that  the  title  to  the  lots  in  question,  and  the  actual  pos- 
session thereof,  were  in  appellees  at  the  time  of  the  injury  and 
of  action  brought.  It  is  also  admitted  that  the  property  of 
appellees  was  damaged  by  the  excavation  and  embankments 
made  by  the  railroad  company,  to  the  amount  of  six  hundred 
and  fifty  dollars,  as  found  by  the  jury  in  their  verdict  It  is 
also  admitted  the  railroad  company  were  authorized,  by  an 
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ordinance  of  the  common  council,  to  do  the  acts  they  did  do, 
and  of  which  complaint  is  made.  It  does  not  appear  that  the 
fee  of  these  streets  is  vested  in  the  city  of  Pekin. 

On  the  questions  presented,  the  authorities  are  not  entirely 
harmonious.  We  do  not  deem  it  necessary  now  to  review 
them,  as  that  labor  has  been  performed  by  this  court  in  Nev- 
his  V.  The  Oity  of  Peoi'ia,  41  111.  502,  which,  in  principle,  is 
analogous  to  this  case. 

To  sustain  the  views  held  by  the  counsel  for  the  city,  the 
case  of  Wilson  v.  The  Mayor,  etc.,  of  New  York,  1  Denio,  597, 
was  relied  on  as  it  is  in  this  case,  holding,  as  it  does,  a  city 
was  not  liable  for  damages  resulting  to  the  property  of  one 
from  the  exercise  of  a  power  with  which  they  were  clothed. 
This  court,  whilst  admitting  the  power  to  grade  the  streets, 
said,  that  the  mode  in  which  the  power  is  to  be  exercised,  in 
reference  to  the  rights  of  others  in  the  enjovment  of  their 
property,  is  limited  in  the  same  way  and  to  the  same  extent 
as  the  power  of  a  private  person  in  the  use  of  his  property, 
unless  the  city  calls  to  its  aid  the  right  of  eminent  domain  ; 
and  if  it  does  that,  the  right  is  to  be  exercised  on  making 
compensation  as  required  by  the  constitution. 

We  do  not  deem  it  necessary  to  question,  here,  the  author- 
ity of  the  cases  cited  by  appellants,  among  which,  and  a  lead- 
ing case,  is  The  Proprietors,  etc.  v.  The  N.  8.  B.  B.  Co.  10  Gush- 
ing, 385,  where  it  was  held,  if  an  injury  done  by  any  one  is, 
in  its  nature,  common  and  general,  the  law  requires,  instead 
of  a  multitude  of  private  actions,  that  it  shall  be  the  subject 
of  an  indictment  or  other  public  prosecution. 

But,  in  this  case,  it  was  said  that  all  direct  damage  to  real 
estate  by  passing  over  it,  or  part  of  it,  or  which  affects  the 
estate  directly,  though  it  does  not  pass  over  it  as  by  a  deep 
cut  or  high  embankment,  so  near  lands  or  buildings  as  to  pre- 
vent or  diminish  the  use  of  them,  all  these,  and  others  of  like 
kind,  are  proper  subjects  for  the  assessment  of  damages. 

Did  it  appear  in  this  record  that  the  construction  of  this 
railroad  upon  these  streets  worked  injury  to  appellees  only  in 
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common  with  the  rest  of  community,  we  would  be  disposed 
to  hold  no  private  action  would  lie,  but  here  is  shown  a  di- 
rect, special  injury,  affecting  appellees  only.  It  is  not  an  in- 
jury common  to  all,  but  special  to  appellees. 

In  Nevins  v.  City  of  Peoria,  supra,  the  authorities  on  the 
points  made  here  and  cited  here  were  reviewed,  and  this  court 
reached  the  conclusion  that,  although  a  city  has  power  and 
authority  to  elevate  or  depress  the  grade  of  its  streets,  as  it 
may  deem  proper,  yet  if,  in  so  doing,  it  inflicts  an  injury  upon 
a  lot  owner,  peculiar  to  him  alone,  it  can  not  be  exempted 
from  liability  ;  and  should  it  become  necessary,  for  the  inter- 
ests of  the  public,  in  the  process  of  grading  the  streets,  or, 
we  may  add,  laying  down  a  railroad  track  thereon,  the  lot  of 
an  individual  shall  be  rendered  unfit  for  occupancy,  wholly 
or  in  part,  the  public  must  pay  for  it  to  the  extent  to  which 
it  deprives  the  owner  of  its  legitimate  use. 

This  was  said  under  the  constitution  of  1848,  and  is  based 
upon  the  well  known  and  approved  maxim  of  the  common 
law,  ''So  exercise  your  own  rights  as  not  to  injure  others." 

But  the  constitution  of  1870,  in  force  when  the  injury  of 
which  complaint  is  made,  was  done,  provides  in  the  "Bill  of 
Rights,"  section  13  of  the  second  article,  that  "private  prop- 
erty should  not  be  taken  or  damaged  for  public  use  without 
just  compensation."  It  will  not  be  denied  this  provision 
rests  upon  a  great  principle  of  right  and  justice  which  would, 
doubtless,  be  applied  by  courts  in  every  proper  case  without 
constitutional  sanction.  With  this  clause  of  the  constitution 
before  us,  we  can  not  entertain  a  doubt  of  appellees'  right  to 
recover  to  the  extent  of  the  damage  they  have  sustained. 

The  case  of  Moses  v.  Pittsburgh,  Ft.  Wayne  and  Chicago  Bail- 
road  Co.  21  111.  516,  and  that  of  Murphy  v.  City  of  Chicago^ 
•29  ib.  279,  were  decided  long  anterior  to  the  adoption  of  the 
present  constitution,  and  are  essentially  modified  by  Nevins  v, 
Peoria,  supra,  and  also  by  Indianapolis,  etc.,  Railroad  Co,  v. 
Hartley,  ante,  p.  439.  We  are,  as  time  advances,  the  more  con- 
vinced of  the  justice  of  the  views  announced  by  this  court, 
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that,  in  the  exercise  of  power  conferred  upon  a  municipal  au- 
thority, private  rights  must  be  regarded  ;  that  individual 
property  is  not  at  the  mercy  of  municipal  power. 

As  the  finding  of  the  jury  and  the  judgment  of  the  court 
are  in  accordance  with  the  views  we  have  here  presented,  it 
is  unnecessary  to  examine,  particularly,  the  rulings  upon  the- 
instructions.  " 

The  judgment  must  be  affirmed. 

Judgment  affirmed^ 


William  Emmert 

V. 

George  Reinhardt. 

Distress  for  tsmst:— liability  for  taking  property  not  belonging  to  tenant. 
Where  property,  temporarily  in  the  possession  of  a  tenant,  but  belonging 
to  another,  is  taken  under  a  distress  against  the  tenant,  the  landlord  will 
be  liable  to  the  owner  for  its  value. 

Appeal  from  the  Circuit  Court  of  Madison  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  a  suit  brought  by  George  Reinhardt,  against  Wil- 
liam Emmert,  for  the  value  of  a  brass  kettle  claimed  by  the 
plaintiff.  The  kettle,  at  the  time  of  the  taking,  was  in  the 
possession  of  Mrs.  Soldman,  the  tenant  of  the  defendant,  and 
it  was  seized  for  rent.  The  plaintiff  claimed  that  he  was  the 
owner,  and  that  he  had  loaned  it  to  Mrs.  Soldman. 

Messrs.  Gillespie  &  Happy,  for  the  appellant. 

Messrs.  Dale  &  Burnett,  for  the  appellee 
31— 67th  III. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  action  was  commenced  before  a  justice  of  the  peace 
to  recover  the  value  of  an  article  of  personal  property.  The 
judgment  for  appellee,  before  the  justice,  was  for  $8,  and  in 
the  circuit  court,  for  $15. 

The  property  was  temporarily  in  the  possession  of  Mrs. 
Soldman,  and  while  in  her  possession,  was  seized  under  a  dis-- 
tress  warrant  for  rent  due  from  her  to  appellant. 

The  only  issue  that  could  be  involved  in  the  case  is, 
whether  the  property  belonged  to  appellee.  That  issue  was 
tried  before  the  justice  of  the  peace,  and  before  a  jury  in  the 
circuit  court,  and  upon  both  trials  the  property  was  found  to 
belong  to  appellee. 

The  evidence  is  conflicting,  and  we  are  unable  to  perceive 
any  reason  for  setting  aside  the  verdict. 

The  judgment  must  be  afiirmed. 

Judgment  affi/rmed. 


1 


William  G.  Sappington 

V. 

Cyeus  C.  Caeter. 

1.  SpiRiTUOtrs  LIQUORS — accounts  for  sales  of  less  tTian  one  quart,  exceed- 
ing fifty  cents,  void.  Where  a  plaintiff's  account  is  for  spirituous  liquors,' 
sold  in  less  quantities  than  one  quart,  the  entire  claim,  exceeding  fifty  \ 
cents,  is  made  void  by  statute,  and  a  recovery  on  it  expressly  prohibited. 
And  where  a  due  bill  is  given  for  such  liquors,  sold  in  less  quantities 
than  one  quart,  no  recovery  can  be  had  on  the  same,  except  as  to  fifty 
cents. 

2.  Same — instruction  as  to  sales.     In  such  a  case,  an  instruction  that 
all  accounts  of  retailers   of  liquors,  for  liquors   sold  by  them  or  their 
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agents  "by  the  drink,"  for  a  greater  sum  than  fifty  cents,  were  void,  is  not 
objectionable.  The  words  "by  the  drink"  would  be  understood  as  retail- 
ing in  quantities  not  exceeding  one  quart. 

Appeal  from  the  Circuit  Court  of  Scott  county;  the  Hon, 
Charles  D.  Hodges,  Judge,  presiding. 

Mr.  N.  M.  Knapp,  and  Mr.  James  M.  Riggs,  for  the  ap- 
pellant. 

Messrs.  Chapman  &  Henderson,  for  the  appellee 

Mr.  Justice    McAllister  delivered   the  opinion    of  the 

Court : 

This  was  assumpsit  in  the  common  counts,  Drought  by  ap- 
pellant against  appellee,  in  the  Scott  county  circuit  court ; 
pleas,  the  general  issue,  and  specially,  that  the  amount  claimed 
was  for  spirituous  liquors  retailed,  sold  and  delivered  by 
plaintiff  to  defendant  in  quantities  less  than  one  quart,  and 
that  the  same  was  void  under  section  17  of  chapter  44  of  Re- 
vised Statutes,  entitled  "Licenses;"  also  a  set-off  for  goods 
sold  and  delivered,  work  and  labor  done,  etc.  Issue  being 
joined,  there  was  a  trial  by  jury,  resulting  in  a  verdict  for  de- 
fendant for  the  sum  of  $177.50.  The  court  below,  overruling 
a  motion  for  a  new  trial,  rendered  judgment  on  the  verdict, 
and  the  plaintiff  appealed  to  this  court,  assigning  for  error 
that  the  verdict  is  against  the  evidence,  and  improper  instruc- 
tions given  for  appellee. 

The  plaintiff  gave  evidence  tending  to  show  that  he  kept  a 
grocery  store,  and  sold  spirituous  liquors,  and  that  defendant 
was  indebted  to  him  upon  account,  for  goods  sold  and  deliv- 
ered, in  the  sum  of  $284.05;  and  also  introduced  in  evidence 
a  due  bill  made  by  defendant  to  him  for  $108.13.  Plaintiff 
admitted  that  he  sold  whisky  to  the  defendant  by  the  drink, 
which  was  charged  in  the  account.  The  evidence  upon  both 
sides  not  only  tended  to  show,  but  proved  that  all  of  the  ac- 
count, and  the  amount  for  which  the  due  bill  was  given,  was 
for  whisky  sold  to  defendant  by  the  drink,  except  about  fifty 
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dollars  which  was  for  other  things  purchased  at  the  plaintiff's 
grocery. 

The  defendant,  it  appears,  was  a  wagon-maker,  having  his 
shop  near  to  plaintiff's  grocery.  He  gave  evidence,  under 
his  plea  of  set-off,  tending  to  establish  an  account  against 
plaintiff  for  a  new  buggy,  and  making  and  repairing  other 
articles,  amounting  in  all  to  $306. 

The  section  of  the  statute  above  referred  to,  (R.  S.  1845,  p. 
343,)  and  still  in  force,  is  as  follows:  "  All  accounts  of  gro- 
cers or  other  retailers  of  spirituous  liquors  in  this  State,  for 
liquors  by  them  or  their  agents  retailed,  sold  or  delivered,  foi 
a  greater  or  higher  amount  than  fifty  cents,  shall  be  void,  and 
no  court  shall  entertain  jurisdiction  of  any  account  of  any 
grocer  or  other  retailer  as  aforesaid,  in  which  there  shall  be 
more  than  fifty  cents  charged  for  liquor ;  and  if  any  grocer 
or  retailer  of  spirituous  liquors  shall  sue  for,  or  otherwise 
claim  of,  or  from  any  one  person  in  this  State,  a  greater  or 
higher  amount  than  fifty  cents  for  spirituous  liquors,  the 
claim  shall  be  void :  Provided,  that  nothing  in  this  section  con- 
tained shall  prevent  any  grocer,  retailer  or  other  person,  as 
aforesaid,  from  selling  spirituous  liquors  larger  in  quantity 
than  one  quart,  and  suing  for  and  recovering  pay  for  the 
same." 

There  was  really  no  conflict  in  the  evidence  upon  the  ques- 
tion that  all  of  plaintiff's  demand,  including  the  due  bill,  ex- 
cept about  $50,  was  for  spirituous  liquor  retailed  and  sold  to 
defendant  by  the  drink ;  and,  of  course,  in  quantities  less  than 
a  quart.  That  being  the  case,  the  entire  claim,  exceeding 
fifty  cents,  so  far  as  it  was  for  spirituous  liquors  retailed  in 
quantities  not  exceeding  one  quart,  was  made  by  the  statute 
utterly  void,  and  a  recovery  for  it  expressly  prohibited.        ^^M 

There  was  some  conflict  in  the  testimony  in  respect  to  prices 
of  portions  of  the  articles,  and  work  and  labor,  included  in 
defendant's  set-off;  but  there  was  no  such  preponderance  in 
favor  of  plaintiff's  view  as  would  justify  us  in  interfering 
with  the  verdict. 
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We  have  examined  the  instructions  given  on  behalf  of  ap- 
pellee, and  think  they  were  substantially  correct.  The  ob- 
jections of  appellant's  counsel  are  hypercritical.  No  jury 
would  fail  to  understand  that  retailing  spirituous  liquors 
"by  the  drink,"  was  retailing  in  quantities  not  exceeding  one 
quart. 

We  are  of  opinion  that  there  is  no  error  in  the  record,  and 
that  the  judgment  should  be  affirmed. 

Judgment  affiiined. 


William  F.  Flagg 

V. 

George  W.  Roberts. 

1.  Change  of  venue — waiver  of  defects  in  certificate.  The  defendant 
moved  to  strike  a  cause  from  the  docket  of  the  court  to  which  the  venue 
had  been  changed,  for  irregularities  in  the  certificate  of  the  clerk  of  the 
court  in  which  the  action  originated.  But  it  was  shown  that  he  had  ap- 
peared in  the  court  to  which  the  cause  had  been  sent,  at  a  previous  term, 
and  excepted  to  the  ruling  of  the  court  in  suppressing  a  deposition;  and, 
also,  upon  motion  and  affidavit,  obtained  a  continuance:  Held,  that  his 
appearance  at  the  preceding  term,  and  the  steps  taken  by  him  in  the  cause, 
were  a  waiver  of  any  irregularities  there  might  have  been  in  the  clerk's 
certificate. 

2.  Slander — whether  the  anger  of  party  is  allowable  in  justification  or 
mitigation.  The  anger  or  passion  of  the  defendant  at  the  time  of  the  pub- 
lication of  slanderous  words,  is  no  justification  or  mitigation  of  the  dam. 
ages,  unless  the  passion  was  provoked  by  the  plaintiflf,  and  even  then  it 
can  only  be  shown  in  mitigation  of  damages. 

3.  Same — malice  implied.  When  slanderous  words  are  published,  such 
as  impute  the  crime  of  perjury,  the  law  will  imply  malice  and  a  conse- 
quent  injury.  In  such  a  case,  anger  affords  no  justification.  It  can  only 
palliate  the  offense  and  reduce  the  damages  where  the  plaintiff  has  pro- 
voked the  slander. 


486  Flagg  v.  Roberts.  [Jan.  T. 

Opinion  of  the  Court. 

4.  Same — as  to  the  proof  of  the  words  charged.  In  an  action  for  slander, 
it  is  sufficient  to  prove  the  words  charged,  or  enough  of  them  to  establish 
the  slander  charged  in  the  declaration.  It  is  not  necessary  to  prove  malice, 
but  the  jury  may  infer  it  from  the  proof  of  the  words. 

5.  Sam.^— pecuniary  circumstances.  In  slander,  the  jury  may  take  into 
consideration  the  pecuniary  circumstances  of  the  parties  in  assessing 
damages;  and  where  it  appeared  that  the  defendant  was  worth  over 
$100,000,  and  that  the  plaintiff  was  a  man  in  humble  life,  and  the  slander 
imputed  to  the  defendant  the  crime  of  perjury  in  a  suit  of  the  plaintiff 
against  the  defendant  to  recover  for  his  labor,  and  that  the  slander  was 
uttered  in  a  public  place,  in  the  hearing  of  many  people,  it  was  h^ld,  that 
a  verdict  of  $2000  was  not  excessive. 

6.  Instruction — repeating.  Where  the  substance  of  a  refused  instruc- 
tion is  contained  in  others  given,  there  will  be  no  error  in  refusing  the 
same,  as  the  party  can  not  be  injured  thereby. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  George  W.  Roberts, 
against  William  F.  Flagg,  for  slander.  The  facts  of  the  case 
are  stated  in  the  opinion. 

Mr.  E.  M.  Prince,  Mr.  O.  W.  Aldrich,  and  Messrs.  Row- 
ell  &  Hamilton,  for  the  appellant. 

Messrs.  Hughes  &  McCart,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  objection  that  there  is  no  convening  order  of  the  court, 
is  answered  by  the  amended  record,  wliich  shows  one. 

A  change  of  venue  was  taken  by  appellant  from  McLean 
to  Logan  county.  It  is  insisted  that  the  certificate  of  the 
clerk  of  the  former  county  is  defective  in  not  showing  that 
the  papers  accompanying  the  transcript  were  all  the  papers, 
and  were  the  original  papers  filed  in  the  cause,  and  that  the 
case  should  have  been  stricken  from  the  docket.  Before  the 
motion  was  made  for  such  purpose,  and  at  the  previous  term, 
the  party  appeared  in  the  Logan  circuit  court  and  excepted 
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to  the  ruling  of  the  court  in  the  suppression  of  a  deposition  ; 
and  also,  upon  motion  and  affidavit,  obtained  a  continuance 
of  the  cause.  The  defects  in  the  certificate  of  the  clerk  were 
irregularities  which  might  be  waived.  The  appearance  of  the 
party,  and  the  several  steps  taken  in  the  cause,  must  be  held 
to  be  a  waiver  of  any  irregularity  if  it  existed.  The  effect  of 
the  motion,  if  granted,  was  mere  delay,  and  sh.ould,  therefore, 
have  been  sooner  made. 

The  action  in  this  case  was  for  slanderous  words.  The  gen- 
eral issue  and  justification  were  pleaded,  but  the  latter  plea 
was  withdrawn  before  trial. 

Objection  is  made  to  an  instruction  that  the  passion  of  the 
defendant,  at  the  time  of  the  publication  of  the  slanderous 
words,  was  no  justification  or  mitigation  of  the  damages,  un- 
less the  passion  was  provoked  by  the  plaintiff. 

A  similar  instruction  was  reviewed  by  this  court  in  the 
case  of  Hasley  v.  Brooks  et  ux.  20  111.  116,  and  it  was  held 
that,  as  the  law  implied  malice  from  the  speaking  of  action- 
able words,  the  passion  of  the  slanderer  could  have  no  ten- 
dency to  rebut  the  malice  thus  implied.  See,  also,  Harbison 
V.  8h.ooh,  41  111.  142. 

The  same  principle  was  announced  in  Freeman  v.  Tinsley, 
50  111.  497,  with  the  modification  that,  if  the  passion  was  ex- 
cited by  the  person  slandered,  then  it  should  be  considered 
by  the  jury  in  mitigation. 

In  the  case  first  cited,  the  declaration  of  the  court,  as  to 
the  effect  of  anger,  is  not  dictum,  as  is  supposed.  The  court 
below  modified  an  instruction  asked  by  the  defendant,  that, 
if  the  words  were  spoken  in  heat  and  passion,  then  the  jury 
should  find  for  the  defendant,  by  adding,  after  the  word  "pas- 
sion," the  words  "and  without  malice ;"  and  this  court  held 
that  the  instruction  should  have  been  entirely  refused. 

According  to  the  cases  cited,  and  upon  principle,  there  was 
no  error  in  the  instruction. 

The  opposite  doctrine  would  permit  the  slanderer  to  sim- 
ulate passion  and  vent  his  malice,  and  blacken  character  with 
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impunity.  When  slanderous  words,  such  as  are  contained  in 
the  declaration,  are  published,  the  law  implies  malice  and  a 
consequent  injury ;  and  the  injury  is  as  great,  whether  they 
were  uttered  with  or  without  passion,  unless  the  passion  is 
caused  by  the  party  slandered.  In  such  case,  even  anger 
would  be  no  justification.  It  could  only  palliate  the  offense 
and  reduce  the  damages  to  which  a  party  might  be  entitled 
who  had  provoked  the  slander.  It  would  corrupt  society  and 
destroy  its  peace  if  a  man  should  be  deprived  of  compensa- 
tion for  defamation  of  his  good  name  because  of  voluntary  or 
involuntary  passion  which  he  had  never  provoked. 

There  is  no  objection  to  the  second  instruction  given  for 
the  plaintiff,  of  which  complaint  is  made.  It  embodied  a 
correct  principle  of  law,  that,  if  the  words  charged  were 
proved,  or  enough  of  them  were  proved  to  establish  the  slan- 
der charged  in  the  declaration,  then  the  jury  might  infer 
malice  from  the  speaking. 

The  instruction  given  by  the  court,  of  its  own  motion,  was 
as  full  and  as  intelligible  to  the  jury  as  that  portion  of  de- 
fendant's second  instruction  refused,  and  hence  no  injury 
could  have  resulted  from  the  modification. 

One  instruction  asked  by  the  defendant  was  neither  marked 
*'given"  nor  "refused."  The  court,  however,  gave  an  in- 
struction substantially  the  same,  so  that  the  defendant  could 
not  have  been  injured.  The  statute,  as  to  the  duty  of  the 
judge  as  to  the  written  instructions  presented  to  him,  should 
be  obeyed;  but  where  no  injury  has  resulted,  we  can  not  re- 
verse a  judgment  for  the  mere  omission  of  the  judge  to  per- 
form his  duty. 

It  is  contended  that  the  verdict  was  excessive.  It  was  for 
$2000.  The  words  were  spoken  in  a  public  place,  and  in 
the  hearing  of  divers  persons.  They  charged  the  serious  crime 
of  perjury.  The  defendant  was  worth  over  $100,000,  and  it 
was  proper  to  consider  his  pecuniary  circumstances  in  assess- 
ing the  damages.  The  plaintiff  was  a  man  in  humble  life, 
whose  good  character  may  have  been  his  chief  reliance.    The 
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slander  was  uttered  in  reference  to  his  testimony  in  a  suit  to 
recover  the  wages  of  his  labor.  Such  denunciations  are  too 
common,  and  we  shall  not  disturb  the  verdict. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Sheldon  dissents  as  to  the  giving  of  the  first 
named  instruction,  as  respects  mitigation  of  damages. 


HoKAOE  Billings 

V. 

Kankakee  Coal  Company. 

1.  Tax  deed — ambiguity  in  description.  A  sheriff's  deed  for  land  sold 
for  taxes,  described  the  land  as  in  "  T.  33  N.  R.  9  E,"  without  stating  in  what 
county,  State,  or  east  of  what  meridian  it  was  situate.  It  was  insisted 
that  the  deed  was  void  for  uncertainty,  there  being  several  meridians  to 
which  the  description  could  equally  apply,  but  the  court  held  that  the 
ambiguity,  being  a  latent  one,  was  susceptible  of  explanation  by  any  facts 
or  circumstances  showing  the  land  intended.  There  are  no  other  tracts 
of  land  in  this  State  to  which  the  description  in  the  deed  is  applicable, 
except  these  tracts  in  Will  county.  And  the  recital  in  the  deed  that  the 
land  was  sold  by  the  sheriff  of  Will  county,  under  a  judgment  of  the  cir- 
cuit  court  of  that  county  for  taxes,  was  held  suflBcient  to  show  that  the 
land  intended  was  in  Will  county,  Illinois. 

2.  Limitation — under  act  of  1839 — good  faith.  Where  a  tax  deed  was 
made  to  James  Hervey,  and  he  paid  all  taxes  on  the  land  for  over  seven 
successive  years,  while  the  land  was  vacant  and  unoccupied,  which  was 
set  up  in  defense  by  a  party  succeeding  to  his  title,  against  a  party  claim- 
ing under  the  patent  title,  the  latter  contended  that  the  color  of  title  was 
not  acquired  in  good  faith.  The  facts  were,  that  there  were  two  persons 
of  the  name  of  James  Hervey,  one  residing  in  Chicago  and  the  other  in 
Canada,  the  one  residing  in  this  State  having  made  the  purchase,  and 
having  died  before  the  execution  of  the  sheriff's  deed  to  the  other.  It 
Appeared  that  the  purchaser  turned  over  his  interest  to  a  firm  of  which 
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the  other  was  a  member,  or  with  which  he  was  connected,  and  that  the 
deed  was  made  to  the  latter  with  the  consent  of  such  firm,  to  be  held  in 
trust  for  tliem,  and  that  the  heirs  of  the  purchaser  acquiesced  in  such 
arrangement:  Held,  that  the  evidence  of  bad  faith  was  not  sufficient  to 
avoid  the  effect  of  the  tax  deed  as  color  of  title  made  in  good  faith,  the 
presumption  being  in  favor  of  good  faith  until  rebutted. 

3.  CoNTETANCK — whether  deed  made  to  a  dead  person  from  the  description 
of  residence.  Where  a  party  living  in  Cook  county,  Illinois,  purchased 
land  for  taxes,  and  after  his  death  the  sheriff  executed  a  deed  upon 
the  certificate  of  purchase,  to  another  person  of  the  same  name,  residing 
in  Canada,  who  paid  all  taxes  on  the  land  for  seven  successive  years,  it 
was  contended  that  the  deed  was  made  to  a  person  not  in  being.  The 
deed  was  made  out  in  the  absence  of  the  grantee :  Held,  that  the  recital 
in  the  deed  of  its  having  been  made  to  the  person  of  the  same  name  in 
Cook  county,  was  not  conclusive  as  to  the  fact  of  the  real  grantee's  resi- 
dence, or  as  to  which  person  the  deed  was  made  to. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
JosiAH  McRoBERTS,  Judge,  presiding. 

Mr.  F.  GooDSPEED,  and  Mr.  H.  Snapp,  for  the  appellant. 

Mr.  G.  D.  A.  Parks,  and  Messrs.  Barber  &  Munn,  for 
the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  brought  bj  the  appellant, 
to  recover  the  possession  of  certain  tracts  of  land  in  Will 
county,  in  this  State. 

The  plaintiff  deduced  title  in  himself  from  the  United 
States. 

In  defense,  the  defendant  set  up  a  tax  deed  for  the  lands, 
executed  by  the  sheriff  of  Will  county  to  James  Hervey, 
dated  April  10th,  1848,  based  on  a  sale  made  on  the  17th  day 
of  November,  1842,  for  the  taxes  of  1841 — payment  of  all 
taxes  on  the  lands,  while  they  were  vacant  and  unoccupied, 
by  James  Hervey,  for  seven  successive  years,  from  1848  to 
1854,  both  inclusive,  and  title  derived  from  James  Hervey 
through  intermediate  conveyances,  possession  having  been 
taken  by  defendant's  grantor  in  1865. 
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The  only  ground  of  error  which  has  been  urged  before  us^ 
for  the  reversal  of  the  judgment  of  the  court  below  sustain- 
ing the  defense,  is,  the  insufficiency  of  the  tax  deed  as  color 
of  title  made  in  good  faith. 

It  is  first  objected  that  the  deed  is  void  for  uncertainty 
of  description,  it  not  showing  in  what  county,  State,  or  east  of 
what  meridian  the  lands  lie. 

The  lands  are  80  acre  tracts  in  sections  18  and  19,  described 
as  being  in  T.  32  N.,  R.  9  E.  It  is  said  that,  by  reference  to- 
the  government  surveys,  it  will  be  found  that  there  are  more- 
than  one  T.  32  N.,  R.  9  E,  and,  therefore,  that  the  description 
in  this  deed  will  apply  as  well  to  several  different  parcels  of 
land,  as  to  any  one  parcel. 

It  was  held  in  Dougherty  v.  Purdy,  18  111.  208,  that  an 
ambiguity  of  this  sort  is  a  latent  ambiguity,  which  is  suscept- 
ible of  explanation  by  any  facts  or  circumstances  by  which 
the  mind  is  convinced  as  to  which  of  the  several  tracts  to 
which  the  description  is  applicable,  was  intended  by  the  par- 
ties to  the  conveyance;  and  it  was  there  held  to  be  explained 
when  it  is  shown  which  of  the  several  traces  the  grantor 
claimed,  and  the  same  in  Clark  v.  Powers,  45  id.  283;  and  in 
Atwater  v.  Schenck,  9  Wis.  160,  it  was  held,  in  a  similar  case, 
that  it  would  be  presumed,  from  the  circumstance,  that  both 
parties  to  the  contract  resided  in  that  State,  that  the  land 
referred  to  was  situated  in  that  State,  nothing  appearing  to 
the  contrary.  There  are  no  other  tracts  of  land  in  the  State 
of  Illinois  to  which  the  description  contained  in  the  deed  is 
applicable,  except  these  tracts  in  Will  county. 

The  fact  recited  in  the  deed,  that  the  lands  had  been  sold 
by  the  sheriff  of  Will  county  under  a  judgment  against  them 
for  the  payment  of  taxes,  in  the  circuit  court  of  Will  county, 
was  of  equal  force  with  those  in  the  cases  cited,  to  show  that 
the  tracts  of  land  intended  to  be  conveyed  were  those  situate 
in  Will  county.  And  the  act  creating  Will  county,  and 
defining  its  boundaries,  expressly  includes  T.  32  N.,  R.  9  E, 
within  its  territorial  limits.     Sess.  L.  1836,  p.  262. 
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It  appears  that  there  were  two  persons  bearing  the  name  of 
James  Hervey,  one  of  whom  resided  in  Chicago,  and  the  other 
in  Canada.  The  one  residing  in  Chicago  bought  the  lands 
for  the  taxes  in  November,  1842;  he  died  in  the  fall  of  1846. 
The  tax  deed  having  been  executed  in  1848,  and  it  reciting 
that  the  lands  were  purchased  in  November,  1842,  by  James 
Hervey,  of  Cook  county,  State  of  Illinois,  and  the  deed,  there- 
fore, conveying  the  lands  to  the  said  James  Hervey,  it  is 
insisted  that  the  tax  deed  was  issued  to  a  dead  man ;  that 
there  was  no  grantee  in  esse,  or  if  it  were  true  that  James 
Hervey  of  Canada  took  the  sheriff's  deed  to  himself,  he  knew 
that  he  was  not  entitled  to  it,  and  therefore  can  not  use  it  as 
color  of  title  made  in  good  faith. 

The  theory  of  the  defendant  is,  that  the  lands  were  bid  in 
at  tax  sale  by  James  Hervey,  junior,  of  Chicago,  for  some 
purpose  connected  with  some  relation  of  business  previously 
existing  between  the  firm  of  Crawford  &  Hervey,  and  Duncan 
Bruce;  that  James  Hervey,  senior,  of  Canada,  acted  in  the 
matter  as  the  representative  of  the  firm  of  Crawford  and 
Hervey,  by  the  selection  or  acquiescence  of  all  the  parties, 
and  that  the  title  was  vested  in,  and  was  held  by  him,  in  trust 
for  that  concern. 

There  are  facts  in  the  case  which  tend  to  support  this  view. 
There  is  some  vague  proof  that  Duncan  Bruce  had  had  some 
dealings,  at  an  early  day,  with  the  firm  of  Crawford  &  Hervey, 
of  which  both  these  James  Herveys  were  members,  and  had 
borrowed  money  of  them.  The  two  James  Herveys  were 
cousins,  and  had  been  engaged  together  in  Illinois  for  a 
period  of  above  three  years,  in  an  extensive  contract  upon 
the  canal,  which  was  taken  by  Crawford  and  Hervey  in  1838, 
and  completed  in  1841.  James  Hervey,  Sr.,  occasionally 
came  to  Illinois,  and  during  the  progress  of  the  work  upon 
the  canal,  occasionally  visited  the  line.  It  appears  that  Wm. 
B.  Ogden  was  a  land  agent  at  Chicago,  in  1844,  engaged  in 
the  business  of  paying  taxes;  that  he  paid  the  taxes  on  these 
lands  as  agent  for  James  Hervey  in  1843,  and  Ogden  and 
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Jones,  or  the  successors  of  that  firm,  regularly,  from  that  time 
forward  to  1864,  paid  the  taxes  on  some  of  the  land,  and  on 
all  of  it  with  the  exception  of  the  years  1855  and  1857.  At 
least  once  during  that  time,  James  Hervey,  Sr.,  had  been  seen 
in  the  office  of  Ogden.  The  lands  in  question  were  spoken 
of  by  James  Hervey,  Jr.,  as  *'the  Bruce  lands."  When  he 
bought  them  at  the  tax  sale,  they  were  regarded  as  undesira- 
ble, and  as  of  but  little  value;  he  appears  to  have  bought  no 
other  lands  at  the  tax  sale,  and  the  purchase  of  these  lands 
was  the  only  apparent  object  of  his  trip  from  Chicago  to 
Joliet.  The  amount  of  the  purchase  was  only  five  80  acre 
tracts  at  ^2.43  per  tract,  and  all  the  tracts,  as  appears,  be- 
longing to  Duncan  Bruce.  The  certificates  of  purchase  of  the 
lands  were  not  assigned.  From  a  memorandum  in  pencil  on 
their  back,  they  seem  to  have  been  received  at  the  office  of 
the  county  commissioner's  clerk  in  January,  1848,  from  the 
hands  of  Ogden,  Jones  &  Co.,  with  an  order  to  make  the  deed 
to  James  Hervey. 

There  is  no  evidence  that  James  Hervey,  Jr.,  himself  ever 
gave  any  attention  to  the  lands,  except  a  casual  request  to  a 
witness,  in  1843,  to  find  a  purchaser  for  the  lands;  that  he 
wanted  to  get  rid  of  them;  that  he  considered  them  as  of  but 
little  value,  and  did  not  want  to  pay  taxes  on  them.  In  the 
will  of  James  Hervey,  Sr.,  dated  March  7,  1857,  he  declares 
"  that  the  lands  unsold  in  Will  county,  in  the  State  of  Illinois, 
known  by  us  as  the  Bruce  lands,  belong  to  the  firm  of  Craw- 
ford and  Hervey."  We  do  not  regard  this  declaration  as  com- 
petent evidence  further  than  as  bearing  upon  the  question 
of  good  faith  in  James  Hervey,  Sr.,  and  tending,  with  the 
other  evidence,  to  denote  that  he  was  the  person  to  whom  the 
tax  deed  was  in  fact  issued. 

The  first  payment  of  taxes,  March  11,  1843,  would  seem 
to  have  been  made  by  James  Hervey  himself,  as  the  tax 
receipt  is  in  his  name  simply.  All  the  subsequent  pay- 
ments of  taxes  appear  to  have  been  through  the  agency 
of  Mr.  Ogden,  or  the  firm  of  which  he  was  a  member.     Here 
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occurred  a  change  in  the  mode  of  paying  the  taxes  which 
would  well  consist  with  the  passing  over  of  the  tax  certificates 
to  James  Hervey,  Sr.,  to  hold  the  lands,  as  he,  residing  in 
Canada,  would  naturally  employ  a  resident  here  to  pay  his 
taxes;  whereas  James  Hervey,  Jr.,  residing  at  Chicago,  the 
same  place  with  this  firm  of  Ogden  &  Jones,  might,  for  aught 
that  appears,  as  well  have  paid  his  own  taxes  as  to  have 
employed  this  firm  to  pay  them  for  him. 

James  Hervey,  Sr.,  was  a  single  man,  and  the  other  James 
a  married  man  with  children,  and  if  the  lands  were  held  in 
trust,  this  suggests  a  reason  of  convenience  for  the  former 
holding  the  title,  instead  of  the  latter.  fl 

These  tax  paying  agents  must  have  known  for  what  per- 
son they  paid  the  taxes,  and  to  whom  the  lands  belonged; 
and  we  should  be  slow  to  believe  that  they  would  have  vio- 
lated their  trust,  and  lent  themselves  to  the  perpetration  of  a 
fraud  upon  the  children  of  their  principal,  by  sending  for- 
ward the  tax  certificates  and  procuring  the  tax  deed  to  be 
made  to  a  person  who  did  not  own  the  lands,  and  was  not 
entitled  to  receive  the  deed.  The  inference  would  be  that 
they  obtained  the  deed  for  the  person  for  whom  they  had 
been  paying  the  taxes.  James  Hervey,  Jr.,  left  children,  who 
must  all,  if  living,  have  been  of  age  for  several  years  when 
this  suit  was  brought;  and  they,  so  far  as  appears,  have 
never  asserted  any  claim.  This  acquiescence  affords  an  infer- 
ence that  the  making  of  the  tax  deed  to  James  Hervey,  Sr., 
was  satisfactory  to  all  concerned. 

It  is  true,  that  James  Hervey,  Sr.,  was  the  administrator  of 
James  Hervey,  Jr.,  and  in  that  capacity  he  might  have  got 
possession  of  these  tax  certificates. 

The  presumption  is  in  favor  of  good  faith  until  rebutted. 
Bowman  v.  Wettig,  39  111.  416. 

The  want  of  good  faith  here  imputed  is  not  toward  the 
plaintiff  or  any  one  with  whom  he  is  in  privity,  but  toward 
strangers  to  his  title,  who,  so  far  as  appears,  have  never  com- 
plained. 
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Upon  the  whole  case  we  do  not  regard  the  evidence  of  bad 
faith,  which  is  here  produced,  as  sufficient  to  avoid  the  effect 
of  the  tax  deed  in  question,  as  color  of  title  made  in  good 
faith. 

We  can  not  accede  to  the  view  that  the  deed  was  made  to 
a  dead  person.  We  are  satisfied,  from  the  evidence,  that 
the  deed  was  made  to  and  obtained  by  James  Hervey,  Sr., 
of  Canada.  The  recital  in  the  deed  of  its  being  made  to 
James  Hervey,  of  Cook  county,  State  of  Illinois,  should  not 
have  the  conclusive  effect  in  this  respect  which  is  insisted 
upon  by  appellant.  The  deed  appears  to  have  been  made 
out  by  the  sheriff  in  the  absence  of  the  party  in  interest,  and 
the  place  of  residence  was  probably  merely  copied  from  the  tax 
sale  certificate,  or  inserted  as  the  supposed  place  of  the  grantee's 
or  purchaser's  residence,  and  not  with  the  view  of  fixing  the 
identity  of  the  grantee.  If  the  deed  was  in  reality  issued  to, 
and  received  by  James  Hervey,  Sr.,  with  the  previous  assent 
of  James  Hervey,  Jr.,  it  would  constitute  color  of  title  in  the 
former,  no  matter  what  the  sheriff  might  insert  as  to  the 
grantee's  place  of  residence.  The  recital  would  not  control 
the  fact  as  to  what  person  the  deed  was  issued  to. 

Regarding  the  alleged  objections  to  the  sufficiency  of  the 
tax  deed  as  color  of  title  made  in  good  faith  as  invalid,  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 
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Jesse  T.  Newman  et  al. 

V. 

AsHFORD  D.  Ravenscroft. 

1.  Parties  at  Jj&w— plaintiff.  A  suit  upon  a  promissory  note  must  be 
brought  in  the  name  of  the  party  holding  the  legal  title.  Where  the 
plaintiff  is  not  the  payee,  without  an  assignment  of  the  note  he  can  not 
recover. 

2.  BrUi  OP  EXCEPTIONS — copy  of  note  must  be  presented  by.  This  court, 
as  uniformly  held,  can  not  look  to  the  copy  of  the  instrument  sued  on 
and  filed  with  the  declaration,  for  evidence,  but  only  to  the  bill  of  ex- 
ceptions. 

3.  The  clerk  of  the  circuit  court  has  no  power  to  certify  to  the  note 
read  on  the  trial,  or  to  any  other  evidence  heard.  The  evidence  can  be 
presented  to  this  court  only  by  a  bill  of  exceptions. 

4.  Where  the  bill  of  exceptions  shows  that  a  note  or  other  instrument 
was  read  in  evidence,  and  the  clerk  has  inadvertently  omitted  to  copy  it  in 
the  bill  incorporated  in  the  record,  he  may  make  a  new  copy  embracing 
it,  or  copy  that  part  of  the  bill  of  exceptions  omitted  by  him  in  the  pre- 
vious copy. 

5.  Same — amendment.  Where  the  original  bill  of  exceptions  fails  to 
show  that  the  assignment  of  a  promissory  note  had  been  read  in  evidence, 
when  it  had  been,  the  only  means  of  relief  to  the  party  is  to  move  the 
court,  when  in  session,  to  correct  the  record  by  its  insertion  into  the  bill 
of  exceptions. 

Writ  of  Error  to  the  Circuit  Court  of  Morgan  county; 
the  Hon.  Charles  D.  Hodges,  Judge,  presiding. 

Mr.  James  M.  Epler,   and  Mr.  Wm.  Brown,  for    the 
plaintiffs  in  error. 

Mr.  J.  T.  McMillan,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  suit  was  brought  in  the  name  of  appellee,  and  on  the 
trial  in  the  court  below  he  read  in  evidence  a  note  payable  to 
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Caroline  Newman,  upon  which  ihejudgraent  was  rendered.  We 
have  turned  to  the  transcript  of  the  record,  and,  after  a  careful 
examination  of  the  bill  of  exceptions,  we  fail  to  find  any  as- 
signment of  the  note  was  shown  or  read  in  evidence.  With- 
out an  assignment  the  note  could  not  authorize  a  recovery  by 
any  person  but  the  payee.  The  payee,  until  assignment,  holds 
the  legal  title,  and  no  one  else  can  sue  and  recover  upon  it. 
This  is  elementary,  and  needs  neither  citation  of  authorities 
nor  reasoning  to  render  it  manifest.  The  averment  in  the 
declaration  is  sufficient  to  show  a  legal  title  to  the  instru- 
ment in  plaintiff  below,  but  the  fault  is,  that  the  evidence,  as 
preserved  in  the  bill  of  exceptions,  fails  to  prove  the  aver- 
ment. As  uniformly  held  by  this  court,  we  can  not  look  to  the 
copy  of  the  instrument  filed  with  the  declaration,  for  evidence, 
but  only  to  the  bill  of  exceptions. 

To  obviate  this  difficulty  an  additional  transcript  has  been 
filed,  certified  by  the  clerk,  but  it  in  nowise  aids  the  bill  of 
exceptions.  The  clerk  certifies  that  a  certain  note  was  filed 
in  the  circuit  clerk's  office,  in  the  case,  and  gives  the  date  of 
its  filing.  He  then  gives  a  copy  of  the  note  set  out  in  the 
bill  of  exceptions,  and  then  gives  a  copy  of  an  assignment 
which  he  says  is  indorsed  on  the  back  of  the  note.  It  pur- 
ports to  be  from  Caroline  Newman  to  plaintiff  below.  The 
clerk  has  no  power  to  certify  to  this,  or  any  other  court,  the 
evidence  heard  on  a  trial.  But  he  does  not,  in  this  case,  at- 
tempt to  do  so,  as  he  nowhere  says  the  assignment  was  ever 
read  in  evidence.  He  could,  if  the  bill  of  exceptions  showed 
that  the  indorsement  had  been  read  in  evidence,  and  he  had 
inadvertently  omitted  to  copy  it  in  the  bill  he  had  previously 
signed,  have  made  a  new  copy  embracing  it,  or  have  copied 
that  part  of  the  bill  of  exceptions  from  which  the  omission 
had  occurred,  and  embraced  the  omitted  part.  But  if  the 
bill  on  file  in  his  office  failed  to  show  that  the  assignment  had 
been  read,  the  clerk  was  powerless  to  alter  or  change  the 
original.  If  the  original  failed  to  show  that  it  had  been  read, 
32— 67th  III. 
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when  it  had  been,  the  only  means  of  relief  to  the  party  would 
have  been  to  have  moved  the  court,  when  in  session,  to  cor- 
rect the  record  by  its  insertion  into  the  bill  of  exceptions. 
The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

■i 


John  M.  Gaetland 

V. 

The  Toledo,  Wabash   and  WESTERisr  Railway  Co. 

Master  akd  servant — whether  employer  is  liable  to  servant  for  negligence 
of  co-servant — minor.  Where  a  minor,  while  in  the  service  of  a  railway- 
company,  under  an  express  contract,  receives  an  injury  through  the  negli- 
gence  of  a  co-emploj'ee  in  the  same  line  of  duty,  the  company  will  not 
be  liable  to  him  for  such  injury.  By  entering  into  the  employment  he 
takes  upon  himself  the  natural  and  ordinary  risks  incident  to  the  service 
in  which  he  engaged,  among  which  is  the  carelessness  of  his  fellow-ser- 
vants. 

Appeal  from  the  Circuit  Court  of  Adams  county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  John  M.  Gartland,  by  his 
next  friend,  William  Neal,  against  the  Toledo,  Wabash  and 
Western  Railway  Company,  to  recover  for  a  personal  injury. 
The  declaration  alleged  that  the  plaintiff,  a  minor  under  the 
age  of  twenty-one  years,  was  engaged  in  the  employment  of 
the  defendant  as  a  servant  in  operating  its  railroad  ;  that  he, 
with  divers  other  employees  of  the  defendant,  was,  on,  etc., 
engaged  in  using  and  operating  upon  the  track  of  the  defendant 
nine  large  and  heavy  railroad  cars  with  iron  wheels;  that  the 
defendant,  not  regarding  its  duty  in  the  premises,  then  and  there, 
by  divers  and  sundry  of  its  other  employees  so  engaged,  as 
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aforesaid,  with  the  plaintiff  in  using  and  operating  said  cars,  did 
move  and  manage  said  cars  in  so  negligent,  careless,  unskillful 
and  improper  a  manner  that  one  of  the  said  cars  was  thereby, 
and  by  means  of  the  negligence,  carelessness  and  unskillful- 
ness  last  aforesaid,  then  and  there  caused  to  strike  against 
and  run  over  the  plaintiff,  who  was  then  and  there  lawfully 
at  said  track,  engaged  in  his  said  service  and  employment, 
and  who  was  then  and  there  using  all  due  and  reasonable  care 
and  diligence,  safely  and  properly  to  use,  move  and  manage 
said  cars,  and  to  avoid  any  injury  and  casualty  to  himself  or 
others,  by  means  of  said  cars;  and  that  by  means  of  the 
premises  and  by  reason  of  the  carelessness,  negligence  and 
unskillfulness  last  aforesaid,  one  of  the  iron  wheels  of  said 
last  mentioned  car  then  and  there  was  propelled  and  moved 
with  great  force  against  and  upon  the  legs  of  the  plaintiff, 
whereby  the  right  leg  of  the  plaintiff  was  greatly  wounded, 
bruised,  crushed,  mangled  and  broken,  and  his  left  leg  wounded, 
bruised,  crushed  and  injured,  and  the  plaintiff  otherwise 
greatly  hurt,  wounded  and  injured,  and  whereby  the  right 
leg  of  the  plaintiff  had  to  be  amputated,  and  the  other  per- 
manently weakened  and  injured,  etc.  The  court  below  sus- 
tained a  demurrer  to  the  declaration,  and  rendered  judgment 
against  the  plaintiff  for  costs.  The  plaintiff  appealed,  and 
assigned  for  error  the  sustaining  of  the  demurrer  to  the 
declaration. 

Messrs.  Wheat  &  Marcy,  for  the  appellant. 
Messrs.  Skinner  &  Marsh,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

Appellant  concedes  the  settled  law  of  this  court  to  be,  that 
an  employer  is  not  liable  for  injuries  resulting  from  the  negli- 
gence of  co-employees  in  the  same  line  of  duty,  but  insists 
it  should  not  be  extended  to  cases  where  the  doubtful  reasons 
of  the  rule  alleged  in  its  support  can  not  justly  apply,  and 
that  it  ought  not  to  apply  to  minors. 
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It  is  not  denied  that  an  express  contract  made  with  a 
minor  is  valid  at  his  option.  It  is  not  void,  but  voidable 
only.  The  express  contract  by  the  minor,  in  this  case,  was 
to  serve  his  employer  on  a  railroad.  So  long  as  he  did  not 
avoid  that  contract,  but  remained  in  the  employment  of  the 
railroad  company,  he  was,  of  necessity,  subject  to  all  the 
hazards  attending  that  kind  of  employment,  one  of  which 
was  the  negligence  of  his  fellow-servants  in  the  same  line  of 
duty.  The  minor,  by  so  entering  into  this  employment,  came 
under  the  general  rule,  prevailing,  not  only  in  this  court, 
but  in  almost  all  the  courts  of  the  several  States  and  in  Eng- 
land, and  took  upon  himself  the  natural  and  ordinary  risks 
and  perils  incident  to  the  service  in  which  he  engaged,  among 
which  was  the  carelessness  of  his  fellow-servants. 

We  can  see  no  reason  why  his  immature  age  should  exempt 
him  from  the  operation  of  the  rule. 

There  was  no  error  in  sustaining  the  demurrer  to  the 
declaration,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Thomas  Peimm 


Hareiet  N.  Lego. 

1.  EvrDKNCK— par<?Z  to  explain  consideration  in  a  deed.  The  recitals  la 
a  deed  for  land  as  to  the  consideration  and  its  payment,  are  not  conclu- 
sive upon  either  party,  but  are  open  to  explanation,  and  it  is  competent 
to  show  by  parol  evidence  that  the  sum  named  in  a  deed  was  not  the  true 
amount  of  the  consideration,  and  that  only  a  part  of  it  was  in  fact  paid» 
notwithstanding  the  recital  of  full  payment. 

2,  Same — declarations  of  party^s  agent.  The  declarations  of  the  plain- 
tiffs agent,  made  in  the  absence  of  the  defendant,  in  respect  to  the  sale 
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of  plaintiffs  land  to  the  defendant  and  the  title  to  lands  received  in  pay- 
ment,  are  not  competent  evidence  against  the  defendant. 

3.  Sale  or  exchange  of  land — right  to  recover  for  failure  of  title. 
The  owner  of  laud  authorized  an  agent  to  sell  the  same  for  $3000,  agree- 
ing that  the  agent  should  have  all  he  could  get  above  that  sum.  The 
agent  sold  the  same  for  $3800,  and  put  in  a  tract  of  Iowa  land,  which  he 
claimed,  and  his  principal  convej-ed  with  the  expressed  consideration  of 
$6200,  and  the  title  to  the  Iowa  land  not  proving  satisfactory,  he  brought 
suit  against  the  purchaser  to  recover  the  balance  of  the  $6200  above  the 
$3800  received:  Held,  that  so  far  as  the  purchaser  was  concerned,  the 
Iowa  land  formed  no  part  of  the  consideration  of  his  purchase,  and  that 
he  was  not  liable. 

4.  Same — burden  of  'proof  of  title.  In  a  suit  to  recover  for  a  breach  of 
a  contract  for  the  exchange  of  lands,  on  the  ground  that  the  defendant 
did  not  own  the  land  given  in  exchange,  it  is  incumbent  on  the  plaintiff 
to  prove  the  breach.  The  defendant  is  not  bound  in  the  first  instance  to 
show  title,  and  thus  disprove  the  alleged  breach. 

Appeal  from  the  Circuit  Court  of  Menard  county;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

Mr.  N.  W.  Branson,  and  Mr.  E.  Lanning,  for  the  appellant. 

Messrs.  Lacey  &  "Wallace,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  declaration  is  in  assumpsit,  and  contains  only  the  com- 
mon money  counts  and  a  count  for  goods  and  one  for  land 
sold.  The  facts  upon  which  appellee  seeks  to  recover  may 
be  briefly  stated.  She  sold  and  conveyed  to  appellant  a  farm, 
situated  in  the  county  of  Mason.  The  consideration  recited 
in  the  deed  as  having  been  paid  to  her,  is  $6200.  It  is 
claimed  that  the  true  consideration  was  $3000  in  money,  and 
a  section  of  land  in  Iowa,  valued  at  $3200.  Appellee,  how- 
ever, insists  that  appellant  had  no  title  to  the  Iowa  land,  and 
seeks  to  recover  its  value  in  this  action. 

The  recitals  in  the  deed  are  not  conclusive  on  either  party. 
It  was  competent  for  appellee  to  show  even  by  parol,  although 
it  was  recited  the  entire  consideration  had  been  received  by 
the  grantor,  that  only  a  part  had  in  fact  been  paid.     In  like 
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manner,  it  was  proper  for  appellant  to  prove  the  $6200  named  i 
in  the  deed  was  not  the  true  amount  of  the  consideration.  ! 
The  recitals  in  the  deed  were  open  to  explanation  in  this  j 
regard.     Booth  v.  Hynes,  54  111.  363,  and  cases  there  cited. 

The  evidence  shows  most  conclusively  the  sum  of  $6200 
stated  in  the  deed  was  not  the  actual  consideration  for  the  ! 
land  conveyed  to  appellant.  It  was  the  amount  of  money  and 
stock  paid,  amounting  in  the  aggregate  to  about  $3800,  and 
the  section  of  Iowa  land.  The  better  evidence  is,  the  Iowa 
land  was  not  taken  at  any  certain  price,  but  at  whatever  it 
might  be  worth,  whether  it  was  much  or  little.  It  seems 
quite  certain  appellant  never  agreed  to  pay  the  $3200  to 
appellee  in  case  the  title  failed,  and  without  such  promise 
this  action  could  not  be  maintained. 

The  land  conveyed  to  appellant  was  incumbered  to  about 
the  sum  of  $2800.  Appellee  authorized  her  husband  to  em- 
ploy Phrem  to  make  sale  of  it  to  raise  the  money  with  which 
to  remove  the  incumbrances.  He  was  authorized  to  sell  it 
for  $3000  if  he  could  do  no  better. 

In  the  transaction  Phrem  was  undoubtedly  the  agent  of 
appellee.  It  was  finally  agreed  the  agent  should  have  all  he 
could  get  above  $3000.  Phrem  had  the  Iowa  land  for  sale. 
Appellee  did  not  and  never  claimed  to  own  it.  It  was  trading 
property,  and  if  the  title  was  in  anyone  it  was  in  Remington. 
The  Mason  county  land  was  sold  by  Phrem  to  appellant  for 
about  $3800  in  money  and  property.  The  Iowa  land  was 
put  in  by  him,  and  not  by  appellant.  So  far  as  he  was  con- 
cerned, it  constituted  no  part  of  the  consideration.  If  there 
was  any  misrepresentation  as  to  the  title  and  value  of  th^^ 
land,  it  was  by  the  agent  of  appellee.  :fH 

The  principal  evidence  that  tends  to  charge  appellant  are, 
the  declarations  of  Phrem.  They  were  made  at  a  time  when 
appellant  was  not  present.  He  was  the  agent  of  appellee, 
and  his  declarations  were  not  competent  evidence.  If  Phrem 
knew  of  any  engagements  or  undertakings  on  the  part  of 
appellant  to  make  the  title  to  the  Iowa  land  good  to  appellee, 
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he  was,  himself,  a  competent  witness.  His  mere  declarations 
were  inadmissible  for  that  purpose.  Mich.  Cen.  R.  R.  Co.  v. 
Gour/ar,  55  III.  503. 

The  second  instruction  given  for  appellee  was  erroneous. 
The  jury  were  told  if  the  defendant  failed  to  show  ownership 
of  the  lands  in  Iowa  in  question,  then  they  will  presume  he 
had  no  title.  If  appellee  alleged  a  breach  of  the  contract,  it 
was  incumbent  on  her  to  prove  it  before  she  would  be  entitled 
to  recover.  It  was  not  primarily  the  duty  of  appellant  to 
prove  there  had  been  no  breach  of  the  contract. 

The  fifth  instruction  ought  not  to  have  been  given.  In  the 
view  we  have  taken,  it  would  tend  to  mislead  the  jury  on  the 
issues  involved. 

For  the  errors  indicated  the  judgment  is  reversed  and  the 

cause  remanded. 

Judgment  reversed. 


Baltis  Myees 

V. 

The  People  of  the  State  of  Illinois. 

1.  Constitutional  law — where  a  part  only  may  be  rejected  and  the  bal- 
ance stand.  It  is  a  general  rule  that,  if  one  part  of  a  statute  be  unconsti- 
tutional, but  it  stands  so  independently  by  .itself  that  it  may  be  rejected, 
and  yet  leave  that  which  remains  so  complete  in  itself  as  to  be  fully  ca- 
pable of  execution,  then  the  act  should  be  construed  the  same  as  if  the 
void  part  had  never  been  inserted. 

2.  Same — act  of  1872  relating  to  county  courts.  The  last  section  of  the 
act  of  1872,  to  increase  the  jurisdiction  of  county  courts,  which  provides 
that  the  act  shall  not  apply  to  counties  having  a  population  of  one  hun- 
dred  thousand,  contravenes  section  29  of  article  6  of  the  constitution  of 
1870,  which  requires  that  the  or ganizsition,  jurisdiction  and  powers  of  aU 
courts  of  the  same  class  or  grade  shall,  so  far  as  regulated  by  law,  be  uni- 
form.    But  that  section  being  separate  from  the  rest  of  the  act,  may  be 
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rejected  as  unconstitutional,  leaving  the  remainder  to  stand  and  apply  to 
the  whole  State. 

3.  Same — as  to  the  exclusive  jurisdiction  of  county  courts  over  misdemean- 
ors. The  act  of  1872,  to  increase  the  jurisdiction  of  county  courts,  so  far 
as  it  attempts  to  confer  exclusive  jurisdiction  of  all  misdemeanors,  is  un- 
constitutional. In  this  respect,  the  act  is  construed  as  conferring  only 
concurrent  jurisdiction  upon  county  courts  in  the  cases  specified,  and 
the  clause,  as  to  sending  indictments  from  the  circuit  to  the  county 
courts,  as  not  mandatory,  but  directory  or  permissive.  When  thus  con- 
strued, the  act  is  constitutional  and  valid. 

4.  Spirituous  liquoks — whether  necessary  to  state  the  names  of  the  per- 
sons to  whom  liquor  is  sold,  in  complaint.  It  is  not  necessary  in  a  prosecu- 
tion, under  the  first  section  of  the  act  of  1872,  to  provide  against  the  evils 
resulting  from  the  sale  of  intoxicating  liquors,  to  state  in  the  information 
the  name  or  names  of  the  person  or  persons  to  whom  the  liquor  was 
sold. 

5.  But,  under  the  second  section,  where  the  essence  of  the  offense  con- 
sists  of  a  sale  to  a  specified  class  of  persons,  or  to  a  person  in  a  particular 
condition,  or  of  certain  habits  at  the  time,  the  name  of  the  person  to  whom 
made,  as  well  as  the  requisite  circumstances,  should  be  stated,  in  order  to 
give  the  accused  an  opportunity  to  prepare  for  his  defense. 

6.  Informations — must  be  supported  by  affidavit,  upon  which  perjury  can 
be  assigned  if  false.  Under  the  sixth  section  of  the  "Bill  of  Rights,"  which 
declares  that  "no  warrant  shall  issue  without  probable  cause,  supported 
by  affidavit,"  no  warrant  can  be  issued  upon  an  information  without  affi- 
davit. The  affidavit  should  be  such  that,  if  false,  perjury  can  be  assigned 
upon  it. 

Writ  of  Error  to  the  Circuit  Court  of  Bureau  county  j 
the  Hon.  Edwin  S.  Let.and,  Judge,  presiding. 

This  was  an  information,  filed  by  the  State's  Attorney  of 
Bureau  county,  in  the  county  court  of  that  county,  against 
Baltis  Myers,  for  selling  liquor. 

At  the  August  term,  1872,  of  the  county  court,  the  State's 
Attorney  obtained  leave  of  court  to  file  the  following  affi- 
davit : 

"State  of  Illinois,  "I 
Bureau  County,      J 

Fletcher  Pomeroy,  being  duly  sworn,  on  oath  states  that 
Baltis  Myers,  on  the  1st  day  of  August,  A.  D.  1872,  and  on 
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divers  days  before  and   after  said   date,   at  and  within  the 

county  of  Bureau  and  State  of  Illinois,  divers  quantities  of 

intoxicating  liquors  did  sell,  to  be  drank  in,  upon  or  about 

the  premises  where  the  same  was  sold,  without  having  first 

obtained  a  license  to  keep  a  grocery,  contrary  to  the  form  of 

the  statute  in  such  case  made  and  provided,  and  against  the 

peace  and  dignity  of  the  People  of  the  State  of  Illinois. 

Fj,etcher  Pomeroy. 

Subscribed  and  sworn  to  before  me  this  28th  day  of  August, 

A.  D.  1872. 

J.  W.  Templeton,  Co.  CVh" 

Upon  the  filing  of  this  complaint,  the  county  court  granted 
leave  to  the  State's  Attorney  to  file  an  information  against 
Myers  for  selling  intoxicating  liquors  without  license,  and 
thereupon  the  State's  Attorney  filed  the  same,  consisting  of 
eight  counts.     The  following  is  a  copy  of  the  first  : 

^'State  of  Illinois,  1 
Bureau  County.      ) 

In  the  Gounty  Court  of  Bureau  county.    Of  the  August  term,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  seventy-two. 

Be  it  remembered,  that  Charles  C.  Warren,  county  attor- 
ney for  the  county  of  Bureau  and  State  of  Illinois,  and  who 
prosecutes  in  this  behalf  in  the  name  and  by  the  authority  of 
the  People  of  the  State  of  Illinois,  in  his  own  proper  person, 
comes  now  here  into  court,  and,  in  the  name  and  by  the  au- 
thority of  the  people  aforesaid,  gives  the  court  to  be  informed 
and  understand  that  Baltis  Myers,  on  the  1st  day  of  July, 
A.  D.  1872,  at  and  within  the  county  of  Bureau  and  State  of 
Illinois,  and  without  him,  the  said  Baltis  Myers,  having  first 
obtained  a  license  to  keep  a  grocery,  a  certain  quantity  of  in- 
toxicating liquor  did  sell,  to  be  drank  in,  upon  and  about  the 
building  or  premises  where  sold,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  People  of  the  State  of  Illinois." 


506  Myers  v.  The  People.  [Jan.  T. 

Opinion  of  the  Court. 

The  other  counts  were  all  similar,  except  as  to  the  dates 
of  the  sales.  The  information  was  signed  '^Charles  C.  War- 
ren, county  attorney,"  and  the  witnesses  names  were  indorsed 
thereon  the  same  as  if  it  had  been  an  indictment. 

Mr.  J.  J.  Hereon,  for  the  plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

Under  the  provisions  of  the  act  to  increase  the  jurisdiction 
of  county  courts,  (see  Sess.  Laws  1872,  p.  325,)  an  informa- 
tion was  filed  in  the  county  court  of  Bureau  county  by  the 
prosecuting  attorney,  against  Myers,  upon  leave  granted  on 
affidavit,  for  alleged  violations  of  the  first  section  of  the  act 
entitled  "An  act  to  provide  against  the  evils  resulting  from 
the  sale  of  intoxicating  liquors  in  the  State  of  Illinois,"  ap- 
proved January  13,  1872.     Laws  1872,  p.  552. 

The  defendant  was  tried  upon  the  charges  so  preferred,  and 
found  guilty.  He  took  an  appeal,  under  the  provisions  of 
the  third  section  of  the  first  mentioned  act,  to  the  circuit 
court  of  Bureau  county,  where  the  judgment  of  the  county 
court  was  affirmed,  and  the  case  was  thereupon  brought  to  this 
court  by  writ  of  error.  The  error  assigned  which  is  princi- 
pally relied  upon,  is,  that  the  act  to  increase  the  jurisdiction 
of  county  courts  is  unconstitutional,  on  the  ground  that  it 
does  not  apply  to  all  the  county  courts  in  the  State. 

Section  18  of  article  6  of  the  constitution,  is  as  follows: 
"There  shall  be  elected,  in  and  for  each  county,  one  county 
judge  and  one  clerk  of  the  county  court,  whose  term  of  office 
shall  be  four  years.  But  the  general  assembly  may  create 
districts  of  two  or  more  contiguous  counties,  in  each  of  which 
shall  be  elected  one  or  more  judges  who  shall  take  the  place 
of  and  exercise  the  jurisdiction  of  county  judges  in  such  dis- 
tricts.    County  courts  shall  be   courts  of  record,   and  shall 
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have  original  jurisdiction  in  all  matters  of  probate;  settlement 
of  estates  of  deceased  persons  ;  appointment  of  guardians 
and  conservators,  and  settlement  of  their  accounts;  in  all 
matters  relating  to  apprentices,  and  in  proceedings  for  the 
collection  of  taxes  and  assessments,  and  such  other  Jurisdiction 
as  maij  he  provided  for  by  general  law.'' 

Here  is  distinctly  defined,  courts  of  a  particular  class  or 
grade. 

The  29th  section  of  the  same  ai-ticle  contains  the  following 
provision  :  "All  laws  relating  to  courts  shall  be  general  and 
ofuniform  operation;  and  the  organization, jurisdiction, poioers, 
proceedings  and  practice  of  all  courts  of  the  same  class  or  grade, 
so  far  as  regulated  by  law,  and  the  force  and  eflPect  of  the  pro- 
cess, judgments  and  decrees  of  such  courts,  severally,  shall  be 
uniform." 

The  first  section  of  the  act  to  increase  the  jurisdiction  of 
county  courts,  above  referred  to,  declares,  "that,  in  addition 
to  the  jurisdiction  now  conferred  by  law  on  the  county  courts 
of  this  State,  they  shall  hereafter  have  jurisdiction  in  the  fol- 
lowing cases  : 

"1.  Concurrent  jurisdiction  with  the  circuit  court  in  all 
that  class  of  cases  wherein  justices  of  the  peace  now  or  here- 
after may  have  jurisdiction,  where  the  amount  claimed,  or 
the  value  of  the  property  in  controversy,  shall  not  exceed 
$500. 

"2.  Concurrent  jurisdiction  in  all  cases  of  appeals  from 
justices  of  the  peace  and  police  magistrates,"  etc. 

"3.  Exclusive  jurisdiction  in  all  criminal  cases  and  misde- 
meanors, where  the  punishment  is  not  imprisonment  in  the 
penitentiary,  or  death  :  Provided,  that  when  a  defendant  is 
indicted  in  the  circuit  court  for  a  greater  offense,  and  is  found 
guilty  of  a  lesser  one,  such  as  would  have  been  properly  cog- 
nizable in  the  county  court,  the  circuit  court  shall  not  be 
ousted  of  its  jurisdiction,  but  may  enter  judgment  and  sen- 
tence as  heretofore.    The  grand  jury  of  the  circuit  court  may 
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indict  for  all  offenses  as  heretofore,  which  indictments,  if  for 
offenses  cognizable  in  the  county  court,  shall  be  certified  to 
the  county  court  for  process  and  trial." 

The  last  section  of  this  act  declares  that,  ''The  provisions 
of  this  act  shall  not  apply  to  counties  having,  by  the  last 
State  or  Federal  census,  100,000  population." 

If  this  section  can  be  permitted  to  operate  as  the  legisla- 
ture intended  it,  then  the  act  would  not  apply  to  the  county 
€Ourt  of  Cook  county,  because  that  county  had,  by  the  last 
census,  and  at  the  time  the  act  would  take  effect,  more  than 
100,000  inhabitants  ;  and  all  the  county  courts  throughout 
the  State  would  have  the  increased  jurisdiction  given  by  the 
act,  except  that  in  Cook  county,  which  would  remain  as  be- 
fore. That  this  would  be  in  direct  violation  of  section  29  of 
article  6  of  the  constitution,  does  not  admit  of  a  doubt.  That 
section  imperatively  requires  that  the  organization,  jurisdic- 
tion and  powers  of  all  courts  of  the  same  class  or  grade,  shall, 
so  far  as  regulated  by  law — that  is,  by  statute — be  uniform. 
The  county  court  of  Cook  county  belongs  to  the  class  or 
grade  of  courts  here  sought  to  be  regulated  by  statute,  and, 
hj  the  last  section  of  the  act,  that  court  is  excluded. 

How,  then,  is  this  statute  to  be  regarded  ?  Is  it  wholly 
void,  or  void  only  as  to  the  last  section?  If  the  same  excep- 
tion had  been  embodied  into  the  first  section,  thus  creating 
a  dependence  of  one  part  upon  another  by  interweaving  all 
the  elements  into  one  texture,  then  all  would  have  to  fall  to- 
gether. But,  when  we  look  at  the  first  section,  we  find  that, 
by  its  very  terms,  it  extends  alike  to  all  the  county  courts  of 
the  State.  By  rejecting  the  last  section,  the  remaining  parts 
of  the  statute,  with  an  exception  we  shall  hereafter  notice, 
are  not  only  constitutional  but  complete  in  themselves,  and 
capable  of  execution. 

It  is  a  general  rule,  and  one  founded  in  good  sense,  that, 
if  one  part  of  a  statute  be  unconstitutional,  but  it  stands  so 
independently  by  itself  that  it  may  be  rejected,  and  yet  leave 
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that  which  remains  so  complete  in  itself  as  to  be  fully  capa- 
ble of  execution,  then  the  act  should  be  construed  the  same 
as  if  the  void  part  had  never  been  inserted. 

Under  these  rules,  we  hold  that  we  are  at  liberty  to  reject 
the  last  section  of  the  act,  and  then,  by  the  terms  of  the  first 
section,  it  will  apply  to  all  the  county  courts  in  the  State. 

The  last  clause  of  section  18  of  article  6,  above  quoted,  is 
broad  enough  to  warrant  the  legislature  in  conferring  upon 
the  county  courts  of  the  State  concurrent  jurisdiction  with 
the  circuit  courts  ;  but  that  clause  must  be  construed  in  con- 
nection with  other  provisions  of  the  same  instrument.  The 
twelfth  section  of  the  same  article  of  the  constitution  declares 
that  "The  circuit  courts  shall  have  onp'maZ  jurisdiction  of  all 
causes  in  law  and  equity,  and  such  appellate  jurisdiction  as 
is  or  may  be  provided  by  law."  The  legislature,  therefore, 
has  no  power  to  abridge  the  original  jurisdiction  of  the  cir- 
cuit court.  This  it  has  attempted  to  do  by  the  third  subdivi- 
sion of  the  first  section  of  the  act  in  question,  by  providing 
that  county  courts  shall  have  exclusive  jurisdiction  in  all  crim- 
inal cases,  etc.,  and  by  requiring  that  the  circuit  courts  shall 
send  all  indictments  for  offenses,  of  which  the  county  courts 
have  cognizance,  to  the  latter  courts  for  trial. 

That  subdivision  must  be  construed  as  conferring  only  con- 
current jurisdiction  in  the  cases  specified,  upon  county  courts, 
and  the  latter  clause,  as  to  sending  indictments  to  the  latter 
courts,  not  as  mandatory,  but  directory  or  permissive.  With 
the  qualifications  specified,  we  are  prepared  to  hold  the  act 
to  increase  the  jurisdiction  of  county  courts  constitutional 
and  valid. 

This  disposes  of  the  principal  question  in  the  case.  There 
are  some  minor  points  made  in  respect  to  the  proceeding  it- 
self, but  none  of  which  are  well  taken.  The  information,  for 
aught  that  appears,  was  properly  filed  by  the  prosecuting 
attorney  under  the  provisions  of  the  sixth  section  of  the 
county  court  act.    Adding  the  description  of  county  attorney 
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to  his  name,  will  not  vitiate.  It  is  not  necessary,  in  prosecu- 
tions under  the  first  section  of  the  act  to  provide  against  the 
evils  resulting  from  the  sale  of  intoxicating  liquors,  to  state 
in  the  information  the  name  or  names  of  the  person  or  per- 
sons to  whom  the  liquor  was  sold.  The  provision  in  the  last 
section,  that,  for  any  violation  of  the  thi7'd  section  of  that  act, 
it  should  not  be  necessary  to  state  the  name  of  the  person  to 
whom  sold,  was  wholly  unnecessary  as  respects  that  section, 
and  is,  therefore,  not  sufficient  to  require  us  to  infer  an  inten- 
tion that  the  name  of  the  person  to  whom  liquor  was  sold 
should  be  stated  in  the  information,  for  offenses  under  the 
first  section. 

Under  the  second  section,  where  the  essence  of  the  offense 
consists  of  a  sale  to  a  specified  class  of  persons,  or  to  a  person 
in  a  particular  condition,  or  of  certain  habits  at  the  time,  the 
name  of  the  person  to  whom  made,  as  well  as  the  requisite 
circumstances,  should  be  stated,  in  order  to  give  the  accused 
an  opportunity  to  prepare  his  defense. 

There  was  an  affidavit  in  this  case  which  states,  substan- 
tially, all  that  was  required  to  be  stated,  though  not  so  fully 
and  formally  as  should  be,  and  on  which,  if  false,  perjury 
could  be  assigned. 

We  are  of  opinion  that  the  fifth  section  of  the  county  court  act 
should  be  construed  with  reference  to  the  sixth  section  of  the 
"Bill  of  Rights,"  which  declares  that  "no  warrant  shall  issue 
without  probable  cause,  supported  by  affidavit,"  etc. 

If  informations  could  be  filed,  upon  which  a  warrant  for 
arrest  may  issue  without  affidavit,  the  door  would  be  opened 
to  intolerable  abuses  ;  every  man's  liberty  would  be  at  the 
mercy  of  the  caprice  or  malice  of  the  State  or  county  attorney. 

Finding  no  error  in  the  record,  the  judgment  of  the  court 

below  is  affirmed. 

Judgment  affirmed. 


1873.]  Adkins  et  al.  v.  Mitchell.  511 

Opinion  of  the  Court. 

SoLOMoisr  Adkins  et  al.  Directors,  etc. 
William  J.   Mitchell. 

1.  School  teacher — right  to  recover  wages.  Where  two  of  the  three 
school  directors  consent  to  the  employment  of  a  teacher,  and  he  exhibits 
to  them  the  proper  certificate  of  qualification  to  teach,  at  the  time  of  his 
employment,  and  he  teaches  the  school  according  to  contract,  and  makes 
out  and  delivers  a  schedule  to  one  of  the  directors,  who  signs  and  retains 
it,  the  teacher  will  be  entitled  to  recover  the  wages  agreed  to  be  paid  him. 

2.  Appeal — trial  de  novo  without  regard  to  errors  of  justice  of  the  peace. 
The  fact  that  the  justice  of  the  peace  improperly  refused  to  grant  a  change 
of  the  venue  of  a  suit  brought  before  him,  aflTords  no  ground  for  a  dis- 
missal of  the  suit  on  appeal,  as  the  justice  had  jurisdiction  of  the  subject 
matter,  and  the  trial  in  the  circuit  court  is  de  novo. 

Appeal  from  the  Circuit  Court  of  Cass  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

This  was  a  suit  brought  by  William  J.  Mitchell  against 
Solomon  Adkins  and  James  Biggs,  directors  of  school  dis- 
trict No.  3,  township  17  north,  range  8  west,  before  a  justice 
of  the  peace.  Tne  plaintiff  recovered,  and  the  defendants 
appealed  to  the  circuit  court,  where  a  judgment  was  rendered 
in  favor  of  the  plaintiff  for  $150  and  costs. 

On  appeal  to  this  court  a  stipulation  was  filed  that  the  case 
should  be  considered  as  if  docketed  and  the  judgment  had 
been  rendered  against  the  directors  of  school  district  No.  3, 
township  17  north,  range  8,  of  Cass  county,  Illinois. 

Mr.  I.  J.  Ketcham,  for  the  appellants. 

Messrs.  Morrison  &  Whitlock,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

The  proof  is  satisfactory,  in  this  case,  that,  when  the  con- 
tract was  made  for  the  employment  of  Mitchell  as  a  teacher, 
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two  of  the  directors  consented  to  it;  that  the  proper  certifi- 
cate required  by  law  was  exhibited  to  them  ;  that  the  school 
was  taught,  and  that  a  schedule  was  made  out  by  the  teacher 
and  presented  to  one  of  the  directors,  and  that  he  signed  and 
retained  it. 

The  proper  conclusion  from  the  testimony  is,  that  a  major- 
ity of  the  board  of  directors  made  the  contract  with  the 
teacher.  It  was  a  valid  contract  when  Adkins  was  elected. 
Some  attempt  was  made  to  change  it  in  regard  to  the  amount 
of  compensation,  but  no  new  contract  was  made.  The  old 
one  was  not,  at  least,  abandoned. 

Upon  the  evidence,  we  are  satisfied  with  the  finding  of  the 
jury. 

The  refusal  of  the  justice  of  the  peace  to  grant  a  change 
of  venue  did  not  authorize  the  dismissal  of  the  suit  in  the 
circuit  court.  The  justice  had  jurisdiction  of  the  subject 
matter,  and  on  appeal  to  the  circuit  court,  where  there  must 
be  a  trial  denovo,  that  court  had  jurisdiction  of  the  parties  as 
well  as  the  subject  matter. 

The  instruction  given  for  appellee  does  not  assume,  as  con- 
tended, that  a  certificate  of  qualification  was  exhibited  to  the 
board  of  directors.  It  expressly  informed  the  jury  that  such 
fact  must  be  found  from  the  testimony  in  the  case. 

The  objection  made  to  the  parties  is  obviated  by  the  stipu- 
lation signed  by  the  respective  counsel. 

There  is  no  error  to  justify  a  reversal,  and  the  judgment  is 
affirmed. 

Judgment  affi/rmed. 
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Thomas  Watt  et  al. 

V. 

William  McGalliard  et  al, 

1.  Sbttino  aside  judicial  sale — irregularity  in  notice.  Where  land 
was  decreed  to  be  sold  subject  to  redemption,  the  master  gave  two  difler- 
ent  notices  of  the  sale,  the  first  by  posting,  which  recited  that  the  sale 
would  be  subject  to  redemption,  and  the  second  by  publication,  which 
stated  that  the  sale  would  be  without  redemption,  it  was  held,  on  bill  to 
set  aside  the  sale,  and  for  leave  to  redeem  after  the  execution  of  the  mas- 
ter's deed  and  its  confirmation,  that  the  fact  that  the  published  notice 
stated  the  sale  would  be  without  redemption,  afforded  no  equitable  ground 
for  the  relief  sought. 

2.  Such  a  notice  could  not  have  prevented  the  owner  from  redeeming, 
as  the  right  of  redemption  depended  upon  the  decree  and  not  upon  the 
notice,  and  the  record  afforded  him  notice  of  his  rights;  and  a  notice  of 
sale  without  redemption  would  rather  attract  bidders  and  increase  their 
attendance. 

3.  Same — whether  the  decree  should  not  have  been  satisfied  by  the  sale  of  an 
unsold  tract.  Where  a  decree  was  entered  against  a  party  for  the  payment 
of  a  certain  sum  of  money,  and  made  a  charge  upon  two  tracts  of  land 
then  owned  by  him,  either  one  of  which  was  sufficient  to  have  satisfied 
the  decree,  and  after  decree  and  before  sale  such  party  sold  and  conveyed 
one  of  the  tracts  to  A,  who  never  gave  any  notice  of  his  purchase,  and  the 
master  in  chancery  sold  the  same  in  satisfaction  of  the  decree  and  costs, 
the  other  tract  being  in  an  adjoining  county:  Held,  on  bill  by  the  heirs 
of  A  to  set  aside  the  sale  and  master's  deed,  and  for  leave  to  redeem,  that 
the  objection  that  the  other  tract  was  not  first  sold  came  too  late  after  the 
sale  and  its  confirmation. 

4.  Same — misreeital  of  the  term  of  court  in  master'' s  deed.  Where  the 
master's  deed  for  land  sold,  recited  the  sale  as  having  been  made  under 
a  decree  rendered  at  the  April  term,  1865,  of  the  court,  instead  of  the 
October  term,  1864,  when  it  was,  in  fact,  rendered :  Held,  that  the  mere 
misreeital  of  the  term  in  no  way  impaired  the  validity  of  the  deed  after  its 
confirmation,  and  afforded  no  ground  for  setting  aside  the  sale. 

5.  Same — inadequacy  of  price.  As  a  general  principle,  mere  inadequacy 
of  price  is  not  a  sufficient  cause  for  setting  aside  a  sale.  Thus,  when  land, 
worth  $3500,  was  sold  for  |384.70,  subject  to  redemption,  and  there  was 
nothing  shown  to  impeach  the  fairness  of  the  sale  or  the  good  faith  of 
the  purchaser,  this  court  refused  to  set  aside  the  sale. 

33— 67th  III. 
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6.  Same — delay  in  taking  possession  as  estopping  purchaser  from  assert- 
ing title.  Where  a  purchaser  at  a  master's  sale  took  no  steps  to  recover 
possession  of  the  land  until  more  than  five  years  after  the  sale,  it  was 
urged,  on  a  bill  by  the  heirs  of  a  purchaser  from  the  original  debtor  and 
owner,  that  this  should  estop  him  from  asserting  title,  as,  if  he  had  taken 
steps  in  proper  time,  it  would  have  afforded  them  notice  of  the  sale  in 
time  to  have  prosecuted  a  writ  of  error:  Held,  that  the  decrees  of  the 
court  were  notice  to  all  parties,  and  that  they  were  presumed  to  know 
their  rights,  and  that  neither  party  was  under  obligation  to  remind  the 
other  of  his  rights  or  liabilities,  and  that  nothing  short  of  the  time  fixed 
by  the  Statute  of  Limitations  could  bar  the  purchaser's  rights. 

7.  Fraud — undue  concealment.  To  found  any  claim  for  equitable  re- 
.ief  on  the  ground  of  undue  concealment,  there  must  be  something  par- 
taking of  the  nature  of  constructive  fraud — a  non-disclosure  of  facts 
which  one  party  was  under  some  legal  or  equitable  obligation  to  commu- 
nicate  to  the  other. 


Appeal  froai  theCircuitCourt  of  Logan  county  ;  the  Hon. 
Thomas  F.  Tiptox,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  Thomas  Watt  and  Sarah 
Watt,  his  wife,  Joseph  M.  Taylor,  William  P.  Taylor,  Henry 
C.  Taylor,  Isabella  J.  Weeks,  and  her  husband,  John  Weeks, 
David  A.  Taylor,  Eliza  A.  Taylor,  Thomas  Taylor,  Noland 
Taylor,  Virginia  Taylor,  Luella  Taylor,  Laura  Taylor  and 
Peter  Taylor,  as  the  heirs  at  law  of  Peter  Taylor,  deceased, 
against  William  McGalliard,  Isaac  V.  Cunningham,  J.  J. 
Vanmeter,  Rachel  Henrichsen  and  Jacob  Cunningham.  The 
object  of  the  bill,  and  the  facts  relied  on,  are  stated  in  the 
opinion  of  the  court.  The  court  below,  on  the  hearing,  dis- 
jnissed  the  bill,  and  the  complainants  prosecuted  this  appeal. 

Mr.  W.  B.  Jones,  for  the  appellants. 

Messrs.  Beason  &  Blinn,  for  the  appellees. 

Mr.  Justice  Sheldois:  delivered  the  opinion  of  the  Court : 

The  controversy  in  this  case  is  between  the  heirs  of  Peter 
Taylor,  deceased,  complainants  below,  and  appellants,  and 
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William  McGalliard,  appellee,  and  relates  to  a  fractional  half- 
quarter  section  of  land  in  Logan  county,  consisting  of  141i^ 
acres. 

McGalliard's  claim  of  title  is  by  virtue  of  a  deed  from  a 
master  in  chancery,  made  upon  a  master's  sale  of  the  land  in 
pursuance  of  a  decree  in  a  certain  suit  in  chancery,  in  the 
Logan  county  circuit  court,  wherein  Rachel  Henrichsen  was 
complainant,  and  Isaac  V.  Cunningham  defendant.  Peter 
Taylor,  the  ancestor  of  appellants,  was  a  purchaser  of  the 
land  from  Cunningham,  the  purchase  having  been  made  soon 
after  the  decree  and  before  the  sale  by  the  master. 

The  bill,  in  this  case,  was  filed  to  set  aside  the  master's 
deed  and  sale  to  McGalliard  for  irregularity  in  the  manner 
of  making  it,  and  have  a  resale  ordered  ;  and  if  that  relief 
could  not  be  obtained,  that  the  complainants  be  permitted  to 
redeem  the  land  from  the  sale. 

The  first  objection  to  the  sale  is  on  account  of  the  notice 
given  of  it.  It  was  in  two  forms — one  by  posted  notices,  the 
other  by  publication  in  a  newspaper.  In  the  former  the  no- 
tice was,  that  the  sale  would  be  subject  to  redemption  ;  that 
in  the  newspaper  stated  that  the  sale  would  be  without  re- 
demption. The  land  was  decreed  to  be  sold  subject  to  redemp- 
tion, and  was  so  sold. 

There  was  no  requirement  that  the  notice  should  state  that 
the  sale  would  be  with  or  without  redemption.  It  is  not  per- 
ceived what  harm  could  have  resulted  from  the  particular 
form  of  the  newspaper  notice  in  this  respect.  As  to  its  effect 
in  inviting  attendance  upon  the  sale,  notice  that  the  sale  was 
to  take  place  without  redemption  would  rather  have  the  ten- 
dency to  attract  bidders  and  increase  attendance  on  the  sale 
than  otherwise. 

It  is  suggested  that  it  might  have  misled  Cunningham,  him- 
self, and  have  induced  him  not  to  redeem  from  the  sale.  But 
it  is  not  to  be  intended  that  he  could  have  been  so  misin- 
formed and  misled  by  the  notice.    It  was  the  decree,  and  not 


516  Watt  et  ah  v.  McGalliard  et  al.  [Jan.  T. 

Opinion  of  the  Court. 

the  notice  of  sale,  which  would  regulate  his  rights  in  this  re- 
spect, and  he  must  be  presumed  to  have  had  knowledge  of  the 
terras  of  the  decree. 

There  was  another  adjoining  tract  of  land  of  eighty  acres, 
situate  in  Mason  county,  which  was  also  embraced  in  the  de- 
cree, and  which  was  not  sold  by  Cunningham  to  Taylor;  and 
the  next  irregularity  insisted  upon  is,  that  this  eighty-acre 
tract  was  not  offered  for  sale  by  the  master.  The  master 
might  have  made  the  sum  due  by  the  decree,  out  of  either 
tract  of  land,  but  as  the  decree  was  one  of  the  circuit  court 
of  Logan  county,  and  all  the  parties  resided  in  that  county, 
there  were  obvious  reasons  of  convenience  why  the  master 
should  have  sold  the  tract  in  that  county  rather  than  the  ad- 
joining eighty-acre  tract  situate  in  Mason  county.  There  is 
no  evidence  that  either  McGalliard  or  the  master,  or  Hen- 
richsen,  in  whose  favor  the  decree  was,  had  any  notice  of  Tay- 
lor's purchase  from  Cunningham  of  the  141^^-acre  tract  in 
Logan  county.  Had  there  been  such  notice,  there  might  have 
been,  voluntarily,  a  resort  first  to  the  eighty-acre  tract;  or, 
had  the  rights  of  Taylor  been  brought  before  the  court,  and 
due  application  made  for  that  purpose,  the  court,  doubtless, 
would  have  compelled  a  resort  first  to  the  tract  in  Mason 
county  for  the  satisfaction  of  the  decree.  But  it  is  inadmis- 
sible, after  the  sale  has  been  perfected  and  the  deed  executed, 
and  all  confirmed  by  the  court,  to  make  now,  for  the  first  time, 
this  objection  to  the  sale. 

It  is  objected  that  the  deed,  executed  by  the  master  to  the 
appellee,  recites  a  sale  made  by  virtue  of  a  decree  rendered 
at  the  April  term,  1865,  when  the  decree,  in  fact,  was  ren- 
dered at  the  October  term,  1864.  This  is  evidently  a  mere 
misrecital  of  the  particular  term  of  the  court  at  which  the  de- 
cree was  rendered,  and  in  no  way  impairs  the  validity  of  the 
deed. 

The  inadequacy  of  the  price  bid  for  the  land  is  another  ob- 
jection urged  against  the  sale.  The  land  was  struck  off  to 
the  complainant  in  the  suit,  or  her  attorney,  for  the  sum  of 
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$384.70,  the  amount  of  the  decree,  interest  and  costs.  The 
proof  shows  the  land  to  have  been  worth  $25  per  acre,  which 
would  make  its  value  about  $3500. 

At  judicial  sales,  where  there  is  a  redemption,  it  is  a  well 
known  fact  that  lands,  unless  where  necessary  to  secure  the 
debt,  are  rarely  sold  at  anything  approximating  their  real 
value.  Such  purchases  are  not  looked  upon  as  a  desirable 
mode  of  investment.  There  is  seldom  competition.  The 
creditor,  for  the  most  part,  has  to  take  the  land  in  satisfac- 
tion of  his  debt  and  wait  for  it  to  be  redeemed. 

As  a  general  principle,  mere  inadequacy  of  price  is  not  a 
sufficient  cause  for  setting  aside  a  sale.  Ayersv.  Baumgarten, 
15  111.  444;  DicJcerman  v.  Burgess,  20  id.  266;  Butcher  v. 
Leake,  44  id.  398.  We  discover  no  circumstances  tending  to 
impeach  the  fairness  of  the  sale  and  the  good  faith  of  the 
purchaser,  in  which  case  inadequacy  of  price  might  have 
weight. 

These  are  the  only  circumstances  of  irregularity  in  the 
manner  of  the  sale  which  are  urged  as  aifecting  its  validity. 
They  are  not,  in  our  opinion,  of  a  character  sufficiently  se- 
rious to  invalidate  the  sale.  This  renders  it  unnecessary  to 
consider  the  objection,  from  lapse  of  time,  against  entertain- 
ing the  bill  to  set  aside  the  sale,  it  having  taken  place  on  the 
29th  of  June,  1865,  and  the  present  bill  having  been  filed 
July  26th,  1871.     Fergus  v.  Woodworth,  44  111.  374. 

Stress  is  laid  upon  McGalliard's  passive  conduct,  by  reason 
whereof  it  is  claimed  that  he  should  be  estopped  from  as- 
serting his  title.  The  proof  shows  Taylor  to  have  been  a  res- 
ident of  Missouri ;  that  he  made  his  purchase  of  Cunningham 
December  2,  1864,  and  that  he  died  on  the  5th  day  of  Febru- 
ary, 1865,  in  Missouri,  never  having  removed  to  this  State  ; 
that,  at  the  time  of  the  purchase,  one  Holmes  was  in  the  oc- 
cupancy of  the  land,  and  has  ever  since  so  continued,  as  the 
tenant  of  the  heirs  of  Taylor,  and  has  paid  the  taxes  on  the 
land.  It  does  not  appear  that  McGalliard  communicated  the 
fact  of  his  purchase  of  the  land  to  any  one  interested,  until  in 
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the  spring  of  1870,  when  he  spoke  to  Cunningham  in  relation 
to  it;  and  he  took  no  steps  to  obtain  possession  of  the  land 
until  in  December,  1870,  when  he  commenced  an  action  of 
ejectment  against  Holmes.  The  master's  sale  to  McGalliard 
was  on  the  29th  of  June,  1865,  and  the  master's  deed  was  ex- 
ecuted on  the  2d  day  of  April,  1867.  We  have  McGalliard's 
uncontradicted  testimony,  that  he  was  entirely  ignorant  of 
Taylor's  purchase  of  the  land  from  Cunningham  until  in  the 
summer  of  1870,  when,  for  the  first  time,  he  learned  of  it ; 
that  he  had  all  the  while  supposed  Holmes  to  be  the  tenant  of 
Cunningham.  It  is  asserted  that  Cunningham  and  the  heirs 
of  Taylor  were  ignorant  of  the  master's  sale  to  McGalliard, 
and  that,  had  the  latter  informed  them  of  his  purchase,  or 
taken  earlier  steps  to  recover  possession,  the  land  would  have 
been  redeemed  from  the  sale,  or  a  writ  of  error  would  have 
been  sued  out,  and  the  decree  reversed  on  error. 

To  found  any  claim  for  relief  under  this  head  of  undue  con- 
cealment, there  must  have  been  something  partaking  of  the 
character  of  constructive  fraud — a  non-disclosure  of  facts 
which  one  party  was  under  some  legal  or  equitable  obligation 
to  communicate  to  the  other.  1  Story  Eq.  Ju.  sec.  204,  207. 
If  McGalliard  did  keep  silent,  so  far  as  appears,  he  was  inno- 
cently silent.  All  the  parties  to  the  case  were  presumed  to 
know  their  rights  and  understand  their  liabilities,  and  it  was 
not  incumbent  upon  either  party  to  advise  or  remind  the  other 
of  them. 

Failure  to  pay  taxes,  and  assert  his  right  of  possession  for 
the  statutory  period  of  limitation,  would  have  created  a  bar 
of  McGalliard's  right;  nothing  short  of  that  can  be  admitted 
to  have  that  effect.  As  to  being  permitted  to  redeem  from  the 
sale,  the  time  for  redemption  fixed  by  the  law,  or  the  decree 
of  the  court,  has  expired,  and  a  deed  has  been  duly  executed. 
This  court  has  no  power  to  extend  the  time  of  redemption. 

The  case  presented  is  one  of  hardship.  It  has  resulted,  not 
from  any  misconduct  on  the  part  of  appellee,  but  from  the 
simple  neglect  of  Taylor  to  examine  the  records  of  the  circuit 
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court  of  Logan  county  and  ascertain  the  existence  of  the  de- 
cree which  incumbered  the  land  he  was  purchasing.  We 
would  have  been  glad  to  have  found  some  good  ground  of 
equitable  relief.  We  can  not  grant  it  as  a  matter  of  arbitrary 
discretion,  because  of  hardship,  but  must  decide  according  to 
general  principles  of  equity;  and  we  find  no  doctrine  of 
equitable  relief  which  will  justify  us  in  interposing  to  dis- 
turb the  fairly  acquired  legal  title  which  exists  in  this  case. 
The  decree,  dismissing  the  bill,  must  be  affiruMd. 

Decree  affirmed. 


Thomas  J.  Smith 

V. 

John  C.  Baelow. 

Pkactice — order  of  trial  on  docket.  "Where  a  case  numbered  99  on  the 
docket,  was  tried,  in  the  absence  of  defendant's  counsel,  before  cases 
numbered  75  and  81,  which  counsel  had  been  informed  would  be  tried  by 
a  jury,  and  the  record  failed  to  show  what  disposition  had  been  made 
of  the  preceding  cases:  Held,  that  if  they  were  passed  without  being 
finally  disposed  of  for  the  term,  it  would  be  presumed,  in  the  absence  of 
any  statement  in  the  record,  that  the  court  had  good  and  sufficient  cause 
for  what  was  done. 

Appeal  from  the  Circuit  Court  of  Tazewell  county ;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  John  C.  Barlow,  against 
Thomas  J.  Smith,  upon  a  promissory  note.  The  cause  was 
tried  in  the  absence  of  defendant's  counsel,  and  a  verdict  found 
in  favor  of  the  plaintiff.  The  court  overruled  a  motion  by 
defendant  for  a  new  trial,  and  rendered  judgment  on  the 
verdict. 
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Mr.  Wilbur  F.  Henry,  for  the  appellant. 

Mr.  C.  A.  Roberts,  and  Mr.  N.  "W.  Green,  for  the  appellee. 

Per  Curiam:  The  only  ground  upon  which  a  reversal  is 
asked  in  this  case  is,  that  it  stood  as  number  99  on  the  docket  in 
the  circuit  court,  and  was  tried,  in  the  absence  of  defendant's 
counsel,  before  cases  numbered  75  and  81,  which  counsel  had 
been  informed  would  be  tried  by  a  jury.  It  is  true,  the  statute 
requires  cases  to  be  tried  or  otherwise  disposed  of  in  the  order 
in  which  they  are  placed  on  the  docket,  unless  the  court,  for 
good  and  sufficient  cause,  shall  otherwise  direct.  This  record 
does  not  show  what  disposition  was  made  of  cases  75  and  81, 
but  if  they  were  passed  without  being  finally  disposed  of  for 
the  terra,  we  must  presume,  in  the  absence  of  any  statement 
of  the  cause  in  this  record,  that  the  court  had  good  and  suf- 
ficient cause  for  what  was  done.  We  may  further  remark 
that  the  suit  is  upon  a  promissory  note,  and,  on  the  motion 
to  set  aside  the  verdict,  there  was  filed  no  affidavit  of  merits 
entitled  to  consideration. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Thomas  J.  Weatherfoed  et  al, 

V. 

The  People  of  the  State  of  Illinois. 

CotmxT  couKT — act  giving  exclusive  jurisdiction  unconstitutional.  So 
much  of  the  act  of  April  5,  1872,  entitled  "An  act  to  increase  the  juris- 
diction of  county  courts,"  as  attempts  to  give  these  courts  exclusive  juris- 
diction over  misdemeanors,  is  unconstitutional. 
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Weit  of  Eeeoe  to  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Chables  D.  Hodges,  Judge,  presiding. 

This  was  an  indictment  in  the  circuit  court  of  Morgan 
county,  against  the  plaintiffs  in  error,  for  riot.  The  defend- 
ants in  the  court  below  moved  the  circuit  court  to  dismiss  the 
cause  for  want  of  jurisdiction  to  proceed  with  the  cause,  as 
exclusive  jurisdiction  was  conferred  on  the  county  court  of 
the  offense  by  the  act  of  April  5,  18712,  to  increase  the  juris- 
diction of  county  courts.  The  court  overruled  the  motion, 
and,  on  a  trial,  the  defendants  were  found  guilty  and  fined 
$25,  for  which  judgment  was  rendered,  and  for  costs  of  suit. 

Mr.  William  H.  Baenes,  for  the  plaintiffs  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 

Mr.  Chief  Justice  Laweence  delivered  the  opinion  of  the 
Court : 

We  have  decided  at  the  present  term,  in  the  case  of  Myers 
V.  The  People,  ante,  p.  503,  that  the  act  approved  April  5th, 
1872,  entitled  ''  An  act  to  increase  the  jurisdiction  of  county 
courts/'  is  unconstitutional,  so  far  as  it  attempts  to  give  these 
courts  exclusive  jurisdiction  over  misdemeanors,  the  consti- 
tution providing  that  the  circuit  courts  shall  have  juris- 
diction in  all  causes  in  law  and  equity.  This  disposes  of  the 
only  question  made  in  this  case. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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Mitchell  &  Paerish  et  al, 
James  L.  Byrns   et  al. 

1.  Creditor's  bill — sufficiency  of.  A  creditor's  bill  which  alleges  the 
recovery  of  judgments  against  the  defendants,  the  issue  and  return  of  ex- 
ecutions thereon  indorsed  nulla  bona,  and  that  the  defendants  have  prop- 
erty and  conceal  the  same  so  that  it  can  not  be  reached  by  execution ;  also 
that  a  conveyance  of  land  had  been  made  to  the  wife  of  one  of  the  defend, 
ants ;  that  he  paid  all  or  the  greater  part  of  the  consideration ;  that  after 
such  conveyance  he  improved  the  same  to  the  extent  of  $3000  with  means 
of  the  firm  comprising  the  defendants  in  the  judgments,  and  that  he  had 
an  equitable  interest  in  the  land  that  should  be  subjected  to  the  payment 
of  the  judgments,  and  prays  for  a  discovery,  is  good  under  our  statute,  and 
it  is  manifestly  error  to  sustain  a  demurrer  to  the  same. 

2.  Sxii^— fraud,  how  alleged.  In  setting  up  fraud  in  a  creditor's  bill,  a 
general  charge  or  statement  of  the  matter  of  fact  is  sufficient,  and  it  is  not 
necessary  to  charge  minutely  all  the  circumstances  which  may  conduce  to 
prove  the  general  charge,  for  these  circumstances  are  properly  matters  of 
evidence  which  need  not  be  charged  in  order  to  let  them  in  as  proof. 

3.  Same — concealment  of  property.  The  concealment  of  property  by  a 
debtor  so  that  it  can  not  be  reached  on  execution  at  law  is  such  a  fraud 
as  will  give  a  court  of  equity  jurisdiction  to  compel  a  discovery  and  sub^ 
ject  it  to  the  payment  of  judgments  against  the  debtor.  Such  a  bill  is 
expressly  allowed,  by  sec.  36  of  the  chancery  act,  to  be  filed  in  aid  of  an 
execution  at  law. 

4.  Same — to  reach  provision  made  for  debtor^s  wife.  Where  a  husband, 
being  indebted  at  the  time,  pays  the  consideration  or  a  portion  of  it  for  a 
conveyance  of  land  to  his  wife,  it  will  be  a  fraudulent  perversion  of  his 
means  that  the  law  will  presume  was  done  to  hinder  and  delay  his  credit- 
ors, and  his  interest  will  be  subjected  to  the  payment  of  his  debts.  And 
the  appropriation  of  the  means  of  an  insolvent  firm,  of  which  he  is  a  mem- 
ber, to  the  improvement  of  such  land  of  his  wife,  will  be  a  fraud  upon 
the  creditors  of  the  firm. 

5.  Same — discotery  can  not  be  used  in  criminal  prosecution  for  fraud. 
The  answer  of  a  defendant  to  a  creditor's  bill  to  discover  property  fraud- 
ulently concealed  and  disposed  of  to  hinder  and  delay  creditors,  by  an  ex- 
press provision  of  statute,  can  not  be  read  in  evidence  against  such  defend* 
ant  on  indictment  for  the  fraud. 
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Writ  of  Error  to  the  Circuit  Court  of  Edgar  county;  the 
Hon.  James  Steele,  Judge,  presiding. 

Mr.  R.  N.  Bishop,  for  the  plaintiffs  in  error. 

Messrs.  Trogdon  &  McKinlay,  and  Mr.  James  A.  Eads, 
for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  creditor's  bill,  filed  by  plaintiffs  in  error,  in  the 
circuit  court  of  Edgar  county,  against  defendants  in  error. 
It  alleges  that  the  different  firms  and  parties  complainant  ob- 
tained judgments  against  defendants;  that  executions  were 
issued  and  returned  no  property  found,  and  that  defendants 
have  property,  and  conceal  the  same  so  that  it  can  not  be 
reached  by  execution  at  law. 

It  is  further  alleged  that  the  father  of  defendant  Byrns  con- 
veyed to  the  wife  of  defendant  Byrns  lands  for  the  expressed 
consideration  of  $10,000,  which  she  still  holds;  that  all,  or 
the  greater  part  of  the  consideration  for  this  land,  was  paid 
by  defendant  Byrns;  that  he,  after  the  conveyance  was  made, 
improved  this  land  to  the  extent  of  $3000,  out  of  means  taken 
from  the  firm  of  Byrns,  McKinley  &  McKinley,  against 
whom  the  judgments  were  obtained  when  it  was  insolvent, 
and  that  Byrns  has  an  equitable  interest  therein  that  should 
be  subjected  to  the  payment  of  complainants'  judgments. 

The  bill  prays  a  discovery  touching  the  allegations  of  the 
bill ;  that  an  account  may  be  taken,  and  that  the  property, 
when  discovered,  be  sold  to  satisfy  the  judgments,  and  for 
general  relief.  To  this  bill  a  demurrer  was  filed.  On  a  hear- 
ing in  the  court  below,  the  demurrer  was  sustained  and  the 
bill  dismissed  for  want  of  equity,  and  complainants  bring  the 
record  to  this  court  and  ask  a  reversal. 

There  was  manifest  error  in  sustaining  the  demurrer  to  this 
bill.  It  clearly  showed  such  a  case  as  required  an  answer 
from  each   of  the  defendants  to  the  judgments.     It  charged 
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facts  that  showed  fraud,  if  true.  It  alleged  that  the  defend- 
ants had  property  subject  to  execution,  which  they  concealed 
so  that  it  could  not  be  seized  and  sold  to  satisfy  the  judg- 
ments. This  charge  conforms  to  the  rules  of  equity  plead- 
ing. 

Story,  in  his  work  on  Equity  Pleadings,  sec.  28,  says:  "A 
general  charge  or  statement,  however,  of  the  matter  of  fact 
is  sufficient,  and  it  is  not  necessary  to  charge  minutely  all  the 
circumstances  which  may  conduce  to  prove  the  general  charge, 
for  these  circumstances  are  properly  matters  of  evidence  which 
need  not  be  charged  in  order  to  let  them  in  as  proof." 

If  these  defendants,  as  charged,  have  such  property,  and 
are  concealing  it  so  that  it  can  not  be  reached  under  an  ex- 
ecution at  law,  it  is  a  fraud  that  authorizes  a  court  of  equity 
to  take  jurisdiction  to  compel  a  discovery,  and  to  subject  it 
to  the  payment  of  these  judgments.  The  law  is  not  subject 
to  the  reproach  that  men  may  so  act  with  impunity,  and  the 
law  afford  no  relief.  The  complainants  have  brought  them- 
selves within  the  36th  section  of  the  chancery  act,  and  it 
authorizes  the  bill  to  be  filed  and  the  court  to  compel  a  dis- 
covery. 

This  is  not  strictly  a  creditor's  bill,  filed  on  behalf  of  all 
creditors,  nor  is  it  a  mere  bill  of  discovery  without  relief,  but 
it  is  a  statutory  creditor's  bill  in  aid  of  an  execution,  and  we 
have  only  to  see  that  the  statute  has  been  complied  with  in 
the  case  made  by  the  bill,  and  we  find  such  to  have  been  done 
in  this  case. 

If,  as  is  alleged  in  the  bill,  the  consideration,  or  a  portion 
of  it,  was  paid  for  the  land  when  Byrns  was  indebted  to  com- 
plainants, then  it  was  a  fraudulent  perversion  of  his  means, 
that  the  law  will  presume  was  done  to  hinder  and  delay  his 
creditors,  and  it  should  be  subjected  to  the  payment  of  his 
debts.  He  had  no  right  or  power  in  law  to  make  a  settle- 
ment on  his  wife  at  the  expense  of  his  creditors.  This  would 
be  inequitable  in  a  high  degree,  even  amounting  to  a  fraud 
that  can  not  be  sanctioned.      Moritz  v.  Hoffman^    35  111.  553; 
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Damron  v.  Sweeney,  47  111.  450 ;  McLaurie  v.  Partlow,  53  111. 
340;  Bridgford  v.  Riddell,  55  111.  261,  and  Haines  v.  Haines, 
54  III.  74.  These  cases  fully  discuss  and  settle  the  law  on 
this  question. 

As  to  the  charge  that  Byrns  appropriated  funds  drawn  from 
the  firm  M^ien  it  was  insolvent,  and  expended  it  in  improving 
the  land,  if  true,  as  admitted  by  the  demurrer,  it  was  mani- 
festly a  fraud  on  these  creditors.  Whatever  he  might  have 
done  with  his  own  labor  or  individual  means  towards  im- 
proving his  wife's  property,  there  can  be  no  pretense  that  he 
could  fairly  appropriate  the  means  of  an  insolvent  firm  of 
which  he  was  a  member,  to  such  a  purpose.  The  complain- 
ants had  a  right  to  a  discovery  on  this  as  well  as  the  other 
charges  in  the  bill. 

There  is  no  force  in  the  objection  that  such  a  discovery 
might  subject  defendants  to  a  criminal  prosecution.  This  can 
not  be,  as  the  last  clause  of  the  37th  section  of  the  chancery 
act,  (R.  S.  97,)  expressly  declares  that  no  answer  made  to  such 
a  bill  as  this  shall  be  read  in  evidence  against  a  defendant  on 
a  trial   under  an  indictment  for  the  fraud  charged  in  the  bill. 

The  court  below  erred  in  sustaining  the  demurrer  and  dis- 
missing the  bill,  and  the  decree  must  be  reversed  and  the 

cause  remanded. 

Decree  reversed. 


RiCHAED  GkEGG. 

V. 

Peter  A.  Browee, 

1.  Amendment — of  bill  in  chancery.  Amendments  to  bills  in  chan- 
cery are  allowed  with  great  liberality,  in  furtherance  of  justice,  until  the 
proofs  are  closed,  when  the  bill  is  not  under  oath,  but  greater  caution  i» 
exercised  in  regard  to  amendments  of  bills  where  they  are  sworn  to. 
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2.  Same— practice  in  English  courts  and  ours.  The  practice  in  this 
State  has  not  been  so  rigid  as  in  the  English  and  New  York  courts,  in 
regard  to  amendments  in  chancery  cases.  They  are  regarded  as  pecu- 
liarly within  the  discretion  of  the  court,  and  it  has  been  usually  allowed 
in  furtherance  of  justice  after  replication  filed,  and  even  on  the  hearing. 
But  the  rule  requiring  a  material  amendment  to  a  sworn  bill  to  be  sworn 
to,  has  not  been  relaxed  in  our  practice. 

3.  But  where  a  bill  for  stating  a  partnership  account  also  prayed  for 
an  injunction,  and  for  that  reason  was  sworn  to,  it  was  held,  that  the 
allowance  of  a  material  amendment  of  the  same,  after  replication,  not 
sworn  to,  which  related  solely  to  the  basis  on  which  the  account  was  to 
be  stated,  and  which  did  not  change  the  equities  of  the  parties  in  respect 
to  the  injunction,  was  not  a  ground  of  reversal. 

4.  Chancery  practice — rule  to  answer  amendment.  Where  a  defend- 
ant is  duly  served  with  process,  and  answers  the  original  bill,  it  is  not 
necessary  to  take  a  rule  on  him  to  answer  an  amendment  to  the  bill. 
Being  in  court  he  is  presumed  to  have  notice  of  every  step  taken  in  the 
cause,  and  if  he  does  not  answer  the  bill  as  amended,  it  is  his  own  fault. 

5.  Same — settingcause  for  hearing.  Although  the  statute  provides  that 
a  bill  in  chancery  shall  stand  for  hearing  at  the  next  term  after  replica- 
tion filed,  yet  there  is  no  error  in  setting  the  cause  for  hearing  at  the  same 
term,  if  the  parties  do  not  insist  upon  the  statute. 

6.  Same — decree  m,ay  pass  upon  testimony  of  complainant  alone.  There 
is  no  rule  in  equity  to  prevent  a  decree  on  the  unsupported  testimony  of 
the  complainant,  if  the  court  credit  his  statements.  Where  the  defendant 
does  not  offer  his  own  testimony  in  contradiction,  he  will  be  presumed 
to  acquiesce  in  the  testimony  of  the  complainant. 

7.  Chancery  jurisdiction — relief  against  judgment  at  law.  It  is  not 
alone  in  cases  of  fraud,  accident  or  mistake  in  the  recovery  of  a  judgment 
at  law,  that  a  court  of  equity  interferes.  Where  a  judgment  is  recovered 
at  law  by  one  partner  against  another,  in  respect  to  their  partnership 
dealings,  the  defendant  may  still  file  his  bill  for  an  account,  and  if,  upon 
a  statement  thereof,  it  appears  that  he  owes  the  defendant  nothing,  the 
court  may  properly  enjoin  the  collection  of  so  much  of  such  judgment 
as  is  shown  to  be  inequitable  and  unjust.  His  failure  to  enjoin  the  suit 
at  law  would  not  preclude  him  from  enjoining  its  collection. 

Appeal,  from  the  Circuit  Court  of  Tazewell  county;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

Messrs.  Wead  &  Judd,  for  the  appellant. 

Mr.  B.  S.  PrettymaN;  for  the  appellee. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

At  the  September  term,  1866,  of  the  Tazewell  circuit  court, 
Richard  Gregg,  the  appellant,  recovered  a  judgment  in  an 
action  of  assumpsit  against  appellee  for  three  thousand  one 
hundred  and  thirty  y^o'g-  dollars.  The  cause  of  action  arose 
out  of  the  ownership,  by  these  parties  and  one  E.  B.  Elwood, 
of  a  steamboat  called  "  Daniel  Boone,"  in  the  proportion  of 
four-fifths  in  appellee  and  one-fifth  in  appellant  and  Elwood. 
No  execution  having  issued  on  this  judgment,  appellant  sued 
out  to  the  November  term,  1868,  of  the  Tazewell  circuit 
court,  a  scire  facias  to  revive  the  judgment.  Pending  this, 
Brower  exhibited  his  bill  on  the  equity  side  of  the  court  at 
the  February  term,  1869,  to  enjoin  the  execution,  alleging 
that  after  Gregg  obtained  this  judgment,  Gregg  agreed  to, 
and  did,  stay  execution  until  the  15th  of  August  next  after 
the  date  of  the  entry  of  the  judgment;  the  reason  for  which 
was  that  Gregg  and  Elwood,  and  Brower,  the  complainant, 
were  partners  in  the  ownership  and  running  of  this  steam- 
boat, and  in  all  expenses  connected  therewith,  and  that  the 
losses,  profits  and  expenses  connected  with  the  boat,  and  the 
accounts  of  Gregg,  Elwood  and  complainant  had  not  been 
adjusted  in  the  suit  brought  by  Gregg,  and  it  is  alleged  it 
was  agreed  between  Gregg  and  complainant  that  when  he, 
Gregg,  returned  to  Peoria,  where  he  lived,  he  would  notify 
complainant  at  Pekin,  the  place  of  his  residence,  that  he 
would  be  ready  to  adjust  all  these  partnership  accounts  con- 
nected with  the  boat;  but  that  Gregg  never  did  notify  com- 
plainant of  his  readiness  to  adjust  them;  that  these  partner- 
ship accounts  had  never  been  settled,  and  could  not  be  in  the 
action  of  Gregg  against  complainant,  it  being  an  action  at 
law,  and  the  only  question  in  it  being  whether  Gregg  had 
paid  money  for  the  use  of  complainant  at  his  request. 

Bill  prays  that  said  Gregg  and  Elwood  be  made  defendants, 
and  tha.t  they  be  summoned  to  answer  the  bill,  but  not  under 
oath,  the  oath  of  each  of  them  being  waived  ;  and  that  Gregg  be 
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enjoined  from  prosecuting  his  said  suit  and  writ  of  scire  facias 
to  judgment,  that  an  account  may  be  taken  of  the  losses  and 
profits  of  the  firm  between  Gregg,  Elwood  and  orator,  in  the 
running  of  said  boat,  and  all  expenses  connected  with  or 
growing  out  of  the  joint  ownership  of  the  same,  and  that  a 
final  balance  be  struck  between  the  parties,  according  to  their 
respective  interests  in  the  same;  and  that  on  final  hearing 
hereof,  the  further  prosecution  of  said  sci7-e  facias  be  perpet- 
ually enjoined,  and  for  such  further  relief  as  may  to  equity 
appertain. 

Elwood  was  not  served  with  process,  nor  did  he  appear  in 
the  suit.  A  demurrer  was  put  in  by  Gregg,  but  being  over- 
ruled, he  answered,  insisting  upon  tlie  judgment  recovered  in 
the  action  of  assumpsit  as  binding  upon  complainant,  denies 
that  delay  in  issuing  execution  was  for  the  purpose  of  adjust- 
ing partnership  matters  growing  out  of  the  steamboat  enter- 
prise, and  insists  if  complainant's  allegations  are  true  in 
respect  thereto,  he  could  have  availed  of  them  in  the  action 
at  law;  alleges  that  in  the  scire  facias  proceeding,  at  the 
December  term,  1871,  the  judgment  was  revived,  and  no 
action  is  now  pending;  sets  up  this  judgment  as  an  adjust- 
ment of  all  matters  between  them,  denies  that  any  accounts 
between  him  and  complainant  are  unsatisfied  except  this  judg- 
ment, and  insists  that  the  judgment  should  not  be  opened 
or  set  aside,  as  it  is  a  legal  judgment,  and  that  all  accounts 
between  them  were  merged  in  the  same,  and,  therefore,  the 
matters  in  the  bill  are  res  adjudicata. 

■  The  answer  was  filed  January  26,  1872.  At  the  May  term, 
1872,  on  the  20th  day  of  that  month,  a  replication  was  filed 
by  the  complainant,  and  on  the  23d  of  May  complainant 
dismissed  the  bill  as  to  Elwood,  and  leave  was  given  him  to 
amend  his  bill,  which  was  done  by  interlining  the  original  bill 
with  these  words  :  "And  complainant  avers  that  said  Elwood 
has  no  interest  now  in  said  boat  or  partnership  account,  and 
that  said  Gregg  purchased  said  Elwood's  interest,  and  agreed 
to  pay  the  same  to  complainant." 
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The  first  point  made  on  the  record  is  right  here. 

Appellant  insists,  as  the  bill  was  exhibited  under  oath, 
the  amendment  should  have  been  sworn  to,  and  that  it  is 
irregular  to  allow  an  amendment  to  a  bill  after  the  cause  is 
at  issue;  and  further,  that  as  the  amendment  contains  new 
matter,  a  rule  should  have  been  taken  on  appellant  to  answer; 
and  he  further  contends  that  it  was  error  to  set  the  cause  for 
hearing  at  the  same  term  at  which  the  replication  was  filed. 

The  bill  was  filed  for  the  purpose  of  enjoining  further  pro- 
ceedings on  the  scire  facias,  which,  in  fact,  at  the  time  of  its 
filing,  had  proceeded  to  judgment.  It  further  prayed  that  an 
account  might  be  taken  of  the  losses  and  profits  in  running 
the  boat,  and  of  all  expenses  growing  out  of  the  alleged  joint 
ownership  of  the  boat,  and  was  sworn  to.  To  this  bill  Elwood 
was  made  a  party  defendant,  and  was  charged  as  a  partner  in 
the  ownership  of  the  boat,  and  responsible  in  proportion  to 
the  extent  of  his  interest.  The  amendment  changed  very 
materially  the  character  of  the  case,  by  charging  a  sale  of  his 
interest  to  appellant,  but  at  what  time  is  not  alleged,  and  a 
promise  by  appellant  to  pay  cor&plainant  the  price  agreed  for 
Elwood's  interest. 

Whilst  it  is  generally  conceded  that  amendments  with  ref- 
erence to  the  furtherance  of  justice  are  allowed  with  great 
liberality  until  the  proofs  are  closed,  and  where  the  bill  is 
not  upon  oath,  yet  greater  caution  is  exercised  in  regard  to 
amendments  of  a  bill  sworn  to.  The  cases  under  this  head 
are  very  numerous,  some  of  which  are  referred  to  in  1  Danl. 
Ch.  Pr.  402,  u.  1.  "Where  the  object  of  the  amendment  is 
to  let  in  a  new  fact,  there  is  greater  reluctance  on  the  part 
of  the  court  to  allow  the  amendment  when  it  depends  upon 
parol  proof,  than  when  it  depends  on  written  instruments 
omitted  by  accident  or  mistake;  and  if  the  fact  was  known  to 
the  complainant  at  the  time  of  filing  his  bill,  such  an  amend- 
ment will  not  be  allowed  unless  some  excuse  is  given  for  the 
omission.  Calloway  v.  Dobson,  1  Brockenbrough,  119;  Whit-  ' 
marshy.  Campbell,  2  Paige,  67;  Punote  v.  Hubbell,  1  Hilliards 
34— 67th  III. 
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Ch.  217,  Nor  when  the  matter  with  reasonable  diligence 
might  have  been  inserted  in  the  original  bill.  N.  Am.  Coal 
Co.  V.  Dyatt,  2  Edw.  Ch.  115.  It  is  also  required,  the  orig- 
inal bill  being  sworn  to,  that  complainant  must  also  swear- 
to  the  truth  of  the  proposed  amendment,  and  render  a  valid 
excuse  for  not  incorporating  it  in  the  original  bill ;  and  the 
application  to  amend  must  be  made  so  soon  as  the  necessity 
for  such  amendment  is  discovered.  Rogers  v.  Rogers,  1  Paige, 
424 ;  Whitmarsh  v.  Campbell,  supra  ;  Verplanck  v.  3Ier.  Ins.  Co. 
Vj^Edw.  46. 

The  practice  in  this  State,  we  think,  has  not  been  so  rigid 
as  in  the  English  or  New  York  chancery,  in  respect  to  amend- 
ments. They  are  regarded  as  peculiarly  within  the  discre- 
tion of  the  court,  and  it  has  usually  been  liberally  exercised 
in  the  furtherance  of  justice,  after  replication  filed,  and  even 
on  the  hearing. 

Jefferson  Co.  v.  Ferguson,  13  III.  33;  Martin  v.  Eversal,  36 
ib.  222  ;  Mason  v.  Bair,  ib.  195;  Farwell  v.  Meyer  et  al.  35  ib. 
40;  Marble  v.  Bonhotel,  ib.  240;  Moshier  v.  Knox  College,  32 
ib.  155. 

Section  35  of  the  act  entitled  •'  Chancery,"  Ch.  21,  R.  S. 
1845,  provides  that  circuit  courts,  when  sitting  as  courts  of 
equity,  may  permit  the  parties  to  amend  their  bills,  petitions, 
pleas,  answers  and  replications,  on  such  terms  as  the  court 
may  deem  proper,  so  that  neither  party  be  surprised  nor  de- 
layed thereby. 

The  rule,  however,  requiring  a  material  amendment  to  a 
bill  originally  sworn  to,  also  to  be  sworn  to,  we  do  not  think 
has  been  relaxed  in  our  practice.  In  mere  matters  of  form 
it  can  be  relaxed,  and  has  been.  The  amendment  in  question, 
as  we  have  said,  was  material,  changing  as  it  did,  or  rather 
adding  to,  the  liability  of  the  appellant  when  the  bill  was 
filed  and  the  pleadings  made  up.  Although  the  bill  was  in 
part  for  an  injunction,  the  equity  of  the  parties  was  not 
changed  by  the  fact  stated  in  the  amendment.  It  would  not 
change  the  basis  on  which  the  account  should  be  slated. 
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As  to  the  other  objection,  that  a  rule  should  have  been 
taken  on  the  defendant  to  answer  to  the  amendment,  we  have 
to  say  that  is  not  the  practice  in  the  courts  of  this  State, 
although  it  is  the  proper  practice.  The  defendant  had  appeared 
and  answered  the  bill,  and,  in  contemplation  of  law,  was  in 
court  to  take  notice  of  all  the  steps  in  the  cause.  It  was  his 
duty  to  know  this  amendment  was  made,  and  if  he  desired 
to  answer  to  it,  that  privilege  was  his,  and  would  have  been 
accorded  to  him  on  application  to  the  court. 

The  same  may  be  said  of  the  remaining  objection  on  this 
head,  that  the  cause  was  set  for  hearing  in  three  days  after  the 
replication  was  filed.  Our  statute  is  full  and  plain  upon  this 
subject.  Section  32  of  Ch.  21 ,  supra,  provides  that  after  rep- 
lication is  filed,  the  cause  should  be  deemed  at  issue,  and 
stand  for  hearing  at  the  next  term,  or  in  default  of  filing  such 
replication  the  cause  may  be  set  for  hearing  upon  the  bill 
and  answer. 

Appellant  is  presumed  to  have  been  present  when  the  order 
setting  the  cause  for  hearing  was  entered,  and  the  record  does 
not  show  he  made  any  objection.  By  his  silence,  his  acqui- 
escence was  properly  inferred,  and  he  must  be  held  to  the  con- 
sequences. It  is  the  common  practice  for  chancery  causes 
to  take  this  course,  unless  the  statute  is  insisted  upon. 

The  next  point  made  by  appellant  is  upon  the  evidence, 
which  consisted  entirely  of  the  testimony  of  complainant,  and 
which  is  shown  in  the  certificate  of  evidence.  The  question 
is  incidentally  made  by  appellant  that  a  decree  should  not 
have  passed  on  the  sole  testimony  of  the  complainant.  A 
sufficient  answer  to  that  is,  it  was  in  the  power  of  appellant 
to  offer  himself  as  a  witness,  and  thus  receive  the  benefit  of 
his  own  testimony.  We  know  of  no  rule  in  equity  to  prevent 
a  decree  on  the  unsupported  testimony  of  a  complainant,  if 
the  court  credit  his  statements.  Appellant  must  be  consid- 
ered as  acquiescing  in  the  statements  of  complainant  as  true, 
else  it  is  reasonable  to  suppose  he  would  have  contradicted 
ihem.     He  had  an  opportunity  to  do  so,  but  did  not,  and  the 
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court  could  do  no  less  than  take  them  as  true,  especially  as 
there  was  nothing  improbable  in  them,  though  a  rather  loose 
statement  of  a  large  partnership  concern,  involving  many- 
thousand  dollars. 

Appellant  makes  the  point  that  there  is  no  equity  in  com- 
plainant's bill,  and  that  the  judgment  sought  to  be  enjoined, 
which  appellant  obtained  against  complainant  in  the  action 
at  law,  was  not  the  result  of  fraud,  accident  or  mistake,  and 
should  not  be  enjoined. 

As  we  understand  this  question,  it  is  not  only  in  cases  of 
fraud,  accident  or  mistake  in  the  recovery  of  judgments  at 
law,  that  a  court  of  equity  interferes.  The  general  rule  in 
equity  is,  that  relief  Avill  not  be  granted  against  a  judgment 
at  law  on  the  ground  of  its  being  contrary  to  equity,  unless 
the  defendant  in  the  action  at  law  was  ignorant  of  the  facts 
constituting  his  defense,  or  they  could  not  have  been  received 
as  a  defense  at  law.     Ahrams  v.  Camp,  3  Scam.  290. 

In  Vennum  v.  Davis,  35  111.  568,  this  court  said,  a  party 
sued  at  law,  having  a  defense  of  a  purely  equitable  nature  of 
which  he  can  not  avail  at  law,  can  have  relief  in  equity. 

In  the  suit  at  law,  the  partnership  matters  and  their  settle- 
ment, which  are  the  ground  work  of  this  bill  in  equity,  could 
not  have  been  adjudicated.  It  is  true,  complainant,  then 
the  defendant  in  that  action,  might  have  enjoined  the  pro- 
ceedings on  the  allegations  of  this  bill,  and  prevented  the 
recovery  of  the  judgment  against  him,  still  he  had  no  defense 
at  law,  and  can  not  be  chargeable  with  laches  in  making  it. 
He  can  not  be  said  to  have  had  his  "day  in  court"  to  make 
his  defense.  This  brings  us  to  the  consideration  of  the  true 
question,  does  the  failure  of  complainant  to  enjoin  the  action 
at  law  preclude  him  from  enjoining  the  collection  of  the  fruits 
of  the  recovery,  as  he  is  attempting  to  do  by  this  bill  ?  "We 
are  inclined  to  think  not.  The  judgment  is  harmless,  and 
can  do  him  no  injury  until  it  is  sought  to  be  executed.  The 
matters  in  controversy  between  the  parties  have  not  been 
adjusted,  and  where  can  be  the  difficulty,  on  the  footing  of 
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this  bill,  of  coming  to  an  adjustment?     We  see  none.     It  is 

complainant's  right  to  have  these  matters  settled  on  correct 

principles,  and  it  would  be  the  height  of  injustice  to  compel 

him  to  pay  appellant  a  large  sum  of  money  recovered  at  law, 

for  a  matter  involved  in  this  joint  ownership  or  partnership 

of  the  boat,  when,  in  truth,  appellant  is  his  debtor  on  a  full 

and  fair  adjustment  of  that  enterprise. 

The  evidence  in  the  record  sustains  the  decree  and  it  must 

be  affirmed. 

Decree  a^rmed. 


Michael  York 

V. 

John  P.  Briscoe  et  al. 

1.  Judicial  sale — duty  of  officer  to  file  certificate  of  sale.  It  is  the  duty 
of  a  sheriff,  when  he  makes  a  sale  of  real  estate  under  execution,  to  make 
out  and  file  the  certificate  required  by  the  statute  within  a  reasonable 
time  thereafter,  so  that  the  parties  whose  interests  are  affected  may  have 
notice. 

2.  Samb — right  to  redeem  after  tJie  statutory  time.  Where  land  was  sold 
under  execution,  and  no  certificate  of  the  sale  was  filed  until  nearly  nine 
months  after,  for  the  reason  that  the  purchaser  neglected  to  pay  the  costs, 
and  the  owner  applied  at  the  sheriff's  oflfice  to  learn  whether  any  sale  had 
been  made,  and  was  informed  by  the  principal  deputy  that  none  had  been 
made,  and  there  was  nothing  to  be  found  in  the  sheriff's  office  to  indicate 
the  contrary,  so  that  the  owner  was  prevented  from  redeeming  within  the 
time  allowed  by  the  statute :  Held,  on  bill  in  chancery,  to  set  aside  the 
sale  and  to  redeem,  that  the  owner  was  entitled  to  the  relief  sought. 

3.  Same — notice  of  irregularities  to  purchaser  of  certificate  of  purchase. 
Where  the  owner  of  land  sold  under  execution  had  deposited  the  redemp- 
tion money  with  the  sheriff  after  the  time  for  redeeming,  claiming  the 
right  to  redeem  on  account  of  the  misconduct  of  the  officer  and  purchaser, 
it  was  Jield,  that  notice  of  this  fact  to  one  purchasing  the  certificate  of 
purchase  was  sufficient  to  put  him  upon  inquiry,  and  that  he  could  not 
be  regarded  as  an  innocent  purchaser. 
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Appeal  from  the  Circuit  Court  of  Clark  county;  the  Hon. 
H.  B.  Decius,  Judge,  presiding. 

Mr.  O.  B.  FiCKLiN,  for  the  appellant. 

Messrs.  Scholfield  &  Wilkin,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion   of  the   Court: 

This  bill  was  to  have  a  sheriff's  sale  set  aside  and  to  re- 
deem the  lands,  on  the  ground  of  the  misconduct  of  the  sheriff 
and  the  purchaser,  the  latter  being  himself  the  execution  cred- 
itor, by  reason  of  which  wrongful  acts  the  complainants  were 
prevented  from  redeeming  their  lands  within  the  time  limited 
by  the  statute.     The  circuit  court  decreed  the  relief  sought. 

The  cause  was  before  this  court  at  a  former  term  on  a 
demurrer  to  the  bill.  53  111.  485.  It  was  then  held,  the  facts 
alleged  in  the  bill,  if  proven,  would  entitle  appellees  to  equit- 
able relief  On  the  cause  being  remanded,  it  was  heard  on 
its  merits.  The  evidence  of  the  parties  in  interest  is  quite 
conflicting,  but,  from  a  full  and  careful  consideration,  we  are 
satisfied  the  material  allegations  of  the  bill  have  been  sub- 
stantially proven. 

There  are  some  facts  about  which  there  can  be  no  dispute. 
The  sale,  if  it  was  in  fact  a  sale,  was  made  on  the  14th  day  of 
March,  1858.  Two  examinations  were  made,  one  in  May  or 
June,  and  the  other  in  October  following,  to  ascertain  whether 
property  had  been  sold  on  the  execution,  and  on  both  occa- 
sions the  party  was  assured  by  the  deputy  sheriff,  after  very 
thorough  investigation,  that  no  sale  had  been  made. 

No  evidence  in  writing  could  be  found  in  the  office  of  any 
sale  on  the  execution. 

One  of  appellees  was  shown  a  notice  of  sale  under  the 
execution,  which  the  sheriff  had  caused  to  be  pasted  in  a  book 
kept  for  that  purpose,  with  the  words:  ''Ret.  by  order  of  the 
plaintiff,"  written  across  the  face.  It  was  the  duty  of  the 
sheriff,  if  he  made  the  sale,  to  make  out  and  file  the  certifi- 
cate required  by  the  statute  within  a  reasonable  time,  so  that 
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the  parties  whose  interests  were  affected  might  have  notice. 
This  he  failed  to  do.  Nearly  nine  months  elapsed  before  the 
certificate,  or  indeed  any  evidence  in  writing  of  the  sale,  was 
filed  in  the  proper  office.  This  extraordinary  delay  was  occa- 
sioned by  the  conduct  of  the  purchaser  in  not  paying  the 
costs.  If  he  intended  to  complete  his  purchase  he  ought  to 
have  complied  with  the  terms  of  his  bid  within  a  reasonable 
time. 

Appellees  could  properly  rely  upon  the  information  re- 
ceived at  the  sheriff's  office  from  the  principal  deputy,  and  no 
laches  can  be  imputed  to  them  in  that  regard. 

It  is  apparent,  from  the  evidence,  appellant  had  notice 
before  he  purchased  the  certificate  that  appellees  had  depos- 
ited the  redemption  money  with  the  sheriff,  and  claimed  the 
right  to  redeem  the  land.  This  fact  was  sufficient  to  put  him 
upon  inquiry,  and  by  reasonable  diligence  he  could  have 
learned  all  the  facts  in  relation  to  the  transaction.  The  rule 
is  well  settled,  if  a  party  fails  to  avail  of  the  information  to 
which  his  attention  has  been  directed  by  facts  and  circum- 
stances sufficient  to  put  a  prudent  person  on  inquiry,  he  does 
so  at  his  peril.     Henneberry  v.  Morse,  56  111.  394. 

Appellant,  therefore,  can  not  be  regarded  as  an  innocent 
purchaser.  He  must  be  considered  as  having  purchased  the 
certificate  subject  to  all  the  equities  existing  between  the 
original  parties. 

Under  the  views  expressed  by  the  court  in  its  former  opinion 
on  the  evidence  preserved  in  the  record,  the  circuit  court 
decided  correctly  in  decreeing  the  relief  sought  by  the  bill, 
and  its  decree  is  affirmed. 

Decree  affirmed. 
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Armstead  Mains 

V. 

Joseph  Cositee. 

1.  Ebror  ts  fact — correction  of,  a  matter  of  right.  The  right  of  a  party 
to  have  errors  in  fact  corrected  by  the  court  in  which  they  were  com- 
mitted, is  recognized  by  this  court  as  a  common  law  right.  This  may  be 
done  by  motion,  at  a  term  subsequent  to  the  judgment. 

2.  Same — must  be  shown  by  original  record.  Where  the  error  in  fact  as- 
signed was,  that  the  defendant,  who  was  an  infant,  appeared  by  attorney 
instead  of  by  a  guardian,  the  latter  fact  can  be  shown  only  by  the  record 
itself;  it  can  not  be  shown  by  affidavits.  And  where  the  refusal  of  the 
court  below  to  correct  such  error,  is  assigned  for  error  of  law  in  this 
court,  the  assignment  will  fail,  unless  the  original  record  is  brought  up. 

3.  Same — can  not  be  corrected  after  affirmance.  After  the  affirmance  of 
a  judgment  in  this  court,  errors  of  fact  can  not  be  corrected  in  the  court 
below. 

4.  Same — contradicting  the  record.  It  is  an  elementary  rule  that  no- 
thing  can  be  assigned  for  error  which  contradicts  the  record.  Therefore, 
whether  a  minor  appeared  by  attorney,  can  be  determined  only  by  an  in. 
spection  of  the  record  itself.  ^b 

Writ  of  Error  to  the  Circuit  Court  of  Cass  county;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Joseph  Cosner,  against 
Armstead  Mains,  to  recover  damages  for  the  seduction  of 
plaintiff's  daughter  by  the  defendant.  A  trial  was  had,  re- 
sulting in  a  verdict  and  judgment  in  favor  of  the  plaintiff  for 
$4000.  From  this  judgment  the  defendant  prosecuted  a  writ 
of  error  to  this  court.  The  case  is  reported  in  62  111.  465. 
After  affirmance  in  this  court,  the  defendant  entered  his  mo- 
tion in  the  court  below  to  set  aside  the  judgment,  for  the  rea- 
son that,  at  the  time  of  the  issuing  and  service  of  the  sum- 
mons, pleading  and  entering  of  judgment,  he  was  a  minor, 
under  the  age  of  twenty-one  years,  and  that  he  appeared  by 
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attorney  instead  of  by  guardian.  The  motion  was  over- 
ruled, and  the  defendant  again  brings  the  case  here  by  writ 
of  error. 

Messrs.  Ketcham  &  Pollard,  for  the  plaintiff  in  error. 

Mr.  Cyrus  Epler,  and  Mr.  Henry  E.  Dummer,  for  the 
defendant  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court: 

In  McKindley  v.  Buck,  43  111.  488,  it  was  strongly  intima- 
ted that  a  motion  made  at  a  term  subsequent  to  that  at  which 
judgment  was  rendered,  could  not  be  sustained,  though  made 
to  correct  errors  in  fact  as  upon  writ  of  error  coram  nobis. 
This  was  based  upon  the  doctrine  of  Cook  v.  Wood  et  al.  24 
111.  295,  holding  that  the  power  of  the  court  over  its  judg- 
ments was  exhausted  and  ended  by  the  close  of  the  term  at 
which  they  were  rendered,  except  as  to  amendments  in  mere 
matter  of  form. 

By  the  act  in  regard  to  practice  in  courts  of  record,  sec.  66, 
(Laws  1871-72,  p.  348,)  it  is  provided:  "The  writ  of  error 
coram  nobis  is  hereby  abolished,  and  all  errors  in  fact  com- 
mitted in  the  proceedings  of  any  court  of  record,  and  which, 
by  the  common  law,  could  have  been  corrected  by  said  writ, 
may  be  corrected  by  the  court  in  which  the  error  was  com- 
mitted, upon  motion  in  writing  made  at  any  time  within  five 
years  after  the  rendition  of  final  judgment  in  the  case,  upon 
reasonable  notice.  Where  the  person  entitled  to  make  such 
motion  shall  be  an  infant,  feme  covert,  non  compos  mentis,  or 
under  duress  at  the  time  of  passing  judgment,  the  time  of 
such  disability  shall  be  excluded  from  the  computation  of 
said  five  years."     This  act  went  into  force  July  1,  1872. 

The  right  of  a  party  to  have  errors  in  fact  corrected  by  the 
court  in  which   they  were   committed,   was  recognized   as  a 
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common  law  right  in  SIoo  v.  State  Bank,  1  Scam.  436,  Beau- 
Men  V.  Hamilton,  3  Scam.  213,  and  Peak  v.  Shasted,  21  111. 
137.  These  cases  all  hold  that  the  party  has  the  same  right 
to  have  errors  in  fact  corrected  by  motion  in  the  same  court 
as  he  would  have  upon  writ  of  error  coram  nobis  at  common 
law.  In  Beaubien  v.  Hamilton  it  was  assumed,  and  in  Peak 
V.  Shasted  expressly  decided,  that  infancy,  during  the  pro- 
ceedings, and  appearance  by  an  attorney,  or  want  of  a  guar- 
dian and  appearance  by  him,  constituted  such  error  in  fact. 
In  the  last  mentioned  case,  the  motion  was  made  in  the  court 
below,  at  a  term  subsequent  to  the  judgment,  and  it  appear- 
ing, by  the  record  in  the  original  cause,  that  there  was  no 
guardian  or  appearance  by  one,  and,  by  the  affidavits  on 
which  the  motion  was  based,  that  the  defendant  was,  in  fact, 
a  minor,  it  was  held,  that  the  motion  to  have  the  judgment 
recalled  should  have  been  allowed,  and  the  order  denying  it 
was  reversed.* 

In  this  case,  the  motion  was  made  April  11,  1872,  after 
the  close  of  the  term  at  which  judgment  was  rendered,  but 
continued  to  and  heard  at  the  October  term,  1872,  when  it  was 
denied,  and  the  defendant  in  the  judgment  making  the  mo- 
tion brings  the  matter  to  this  court  by  writ  of  error,  assign- 
ing for  error  the  refusal  of  the  court  to  grant  such  motion. 
It  appears,  from  affidavits  incorporated  into  the  bill  of  excep- 
tions, that  the  original  judgment  was  rendered  at  the  October 
term,  1871  ;  that  defendant  appeared  by  attorney,  and  not 
otherwise;  and  that,  at  the  time  of  its  rendition,  he  lacked 
some  eight  days  of  being  twenty-one  years  of  age.  There  was 
a  stipulation  entered  into  between  the  parties  at  the  hearing 
of  the  motion,  which  is  also  preserved  in  the  bill  of  excep- 
tions, to  the  effect  that  defendant  caused  the  record  in  the 
original  cause  to  be  removed  to  this  court  by  writ  of  error, 
and  that,  at  the  January  term  of  this  court,  1872,  the  judg- 
ment was  affirmed. 

We  shall  not  enter  into  any  discussion  of  the  question 
whether  a  motion  of  this  character  could  properly  be  made 
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after  the  lapse  of  the  term  at  which  the  judgment  was  ren- 
dered, irrespective  of  the  statute  of  1872,  or  whether  that 
statute  applies  to  a  motion  in  fact  made  before  the  act  went 
into  force  ;  because,  there  are  two  controlling  reasons  wliy 
we  should  not  reverse  the  order  of  the  court  below  denying 
the  motion.  The  first  is,  that  plaintiff  in  error  has  brought 
up,  in  return  to  his  writ  of  error,  only  a  bill  of  exceptions 
embodying  the  motion,  notice,  affidavits,  stipulation  and  or- 
der of  the  court  upon  the  motion.  No  part  of  the  record  in 
the  original  cause  is  brought  up.  It  is  an  elementary  rule, 
that  nothing  can  be  assigned  for  error  which  contradicts  the 
record.  Wetmore  v.  Plant,  5  Conn.  541  ;  Hill  v.  West,  4  Yeates, 
385.  The  question  whether  or  not  plaintiff  in  error  appeared 
only  by  an  attorney,  is  one  which  underlies  the  entire  merits 
of  the  application,  and  can  be  determined  by  us  only  by  in- 
spection of  the  record  itself.  That  record  was  before  the  court 
below,  forming  an  essential  and  indispensabTe  part  of  the 
grounds  of  decision.  If  indispensable  there,  it  must  be  here, 
in  determining  the  correctness  of  that  decision.  It  is  no  an- 
swer to  say  that  plaintiff*  in  error  swore  that  he  appeared  only 
by  attorney,  and  no  affidavit  was  filed  contradicting  that  state- 
ment ;  because,  if  a  score  of  witnesses  had  sworn  to  the  same 
statement,  and  the  record  showed  to  the  contrary,  the  latter 
would  prevail.  The  burden  was  upon  plaintiff  in  error  to 
affirmatively  show  error  in  fact  in  the  court  below,  and  here 
to  show  error  in  law  in  the  decision  which  the  lower  court 
made.  Inasmuch  as  the  fact  as  to  how  he  appeared  in  the 
cause,  whether  by  attorney  or  guardian,  could  be  properly 
ascertained  only  by  the  record  in  that  cause,  and  as  he  has 
seen  fit  not  to  have  it  brought  up,  he  must  fail  in  his  assign- 
ment of  error. 

A  bill  of  exceptions  is  not,  and  never  was,  anything  more 
than  a  statutory  means  of  introducing  into  the  record  matters 
which,  otherwise,  would  not  be  apart  of  it.  We  can  scarcely 
conceive  of  a  case  under  our  practice  where  a  bill  of  excep- 
tions, embodying  only  such  matters  as  can  be  brought  into 
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the  record  in  that  way,  would,  of  itself,  be  sufficient  in  this 
court  without  a  record  proper. 

The  second  reason  why  we  should  not  reverse  is,  that  it 
appears  by  the  stipulation  plaintiff  in  error  had  sued  out  of 
this  court  a  writ  of  error  to  bring  up  the  record  in  the  orig- 
inal cause,  and  the  judgment  had  been  affirmed  in  this  court. 
It  is  the  settled  rule  of  the  English  courts,  that  a  writ  of  error 
coram  nobis  would  not  lie  after  affirmance  in  the  appellate 
court.  Lamhell  v.  Prettyjolin,  1  Strange,  690 ;  Burligh  v.  Harris, 
2  Strange,  975. 

By  our  practice,  the  motion  is  substituted  to  the  place  of 
the  writ  of  error,  and  we  perceive  no  reason  why  it  should 
not  be  governed  by  the  same  rule. 

The  order  of  the  court  below,  denying  the  motion,  will  be 

affirmed. 

Judgment  a^rmed. 


The  City  of  Jacksonville 

V. 

The  Jacksoitville  Kail  way  Company. 

1.  Town  flat — ^ect  of  as  a  conveyance  to  the  public.  A  town  plat,  -when 
duly  certified,  acknowledged  and  recorded  according  to  the  statute,  is 
deemed,  in  law  and  in  equity,  a  sufficient  conveyance  to  vest  the  fee  simple 
of  the  land  therein  designated  as  for  public  squares,  parks,  commons, 
streets,  alleys  or  other  public  uses,  in  the  corporation  for  the  uses  and 
purposes  expressed  or  intended,  and  as  a  general  warranty  against  the 
donors  to  the  donees  for  the  uses  and  purposes  intended.  The  statute 
makes  the  municipality  a  trustee  to  effectuate  the  intention  of  the  donor. 

2.  Dedication — construed  with  reference  to  object  intended.  A  dedication 
must  always  be  construed  with  reference  to  the  object  with  which  it  was 
made.  Where  streets  are  dedicated  by  means  of  a  town  plat,  they  will  be 
considered  as  designed  for  the  purpose  of  travel  and  passage  in  any  mode 
not  to  destroy  their  usefulness,  while  a  public  square  will  be  considered 
as  intended  for  beauty  and  adornment,  and  for  the  health  and  recreation 
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of  the  public,  and  the  municipality  will  have  no  right  or  power  to  divert 
it  to  other  uses  or  purposes. 

3.  Constitutional  law — power  of  legislature  to  divert  a  public  square 
to  other  uses.  The  power  of  the  legislature  to  repeal  the  charter  of  a  city 
can  not  be  extended  to  the  right  to  divert  property  given  to  the  public  for 
one  use  to  a  wholly  different  and  inconsistent  use.  The  power  can  not 
exist  to  divert  property  from  the  purpose  to  which  it  was  donated.  Even 
upon  a  repeal  of  the  charter  of  the  city,  the  trust  would  not  cease,  if  its 
purpose  can  be  ascertained,  but  it  will  be  enforced  for  the  benefit  of  those 
for  whose  use  it  was  intended. 

4.  Where  a  public  square  is  vested  in  a  municipal  corporation,  the  cestui* 
que  use  acquire  a  vested  estate  in  the  same,  and  neither  the  municipality 
nor  the  legislature  can  divert  it  to  railroad  or  other  private  use.  The 
power  of  the  latter  is  not  unlimited,  and  can  not  be  exercised  to  interfere 
with  trust  estates  and  vested  rights.  And  if  either  should  attempt  to  do 
so,  a  court  of  equity  would  interfere  and  enforce  the  execution  of  the  trust 
either  upon  the  application  of  the  owners  of  lots  abutting  upon  the  square, 
or,  upon  the  application  of  the  city,  the  trustee. 

5.  Injunction — to  prevent  the  diversion  of  a  public  square  to  railroad 
purposes.  A  railway  company  was,  by  an  act  of  the  legislature,  author- 
ized to  construct  and  operate  a  railway  in  a  city,  "in,  over  and  across  and 
along  any  and  all  the  avenues,  streets,  public  grounds,  squares  and  alleys" 
of  the  city.  Under  this  power  the  company  claimed  the  right  to  construct 
and  operate  its  road  across  a  public  square  which  had  been  dedicated  by 
plat  to  the  city.  It  appeared  that  city  lots  had  been  sold  with  reference 
to  such  square  and  around  it,  which  had  been  improved,  the  value  of 
which  were  enhanced  on  account  of  the  square,  and  that  the  city  had 
beautified  and  adorned  the  same.  The  city  filed  a  bill  in  chancery  to  pre- 
vent the  company  from  appropriating  the  same  for  railroad  purposes: 
Held,  that  the  railway  company  should  be  perpetually  enjoined  from  all 
attempts  to  lay  down  the  track  of  its  road  through  or  across  the  inclosed 
public  square,  reversing  the  decree  below. 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

Mr.  Edward  Dunn,  Mr.  Cyrus  Epler,  and  Mr.  Henry 
E.  DuMMER,  for  the  appellant. 

Mr.  Wm.  Brown,  and  Messrs.  Morrison  &  Whitlock,  for 
the  appellee. 
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Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

By  an  act  of  the  legislature,  the  appellee  corporation  was 
authorized  to  construct  and  operate  a  railway  in  the  town  of 
Jacksonville,  "in,  over,  across  and  along  any  and  all  the 
avenues,  streets,  public  grounds,  squares  and  alleys  within 
the  present  and  future  corporate  limits  of  said  town." 

Bv  virtue  of  its  charter,  the  railway  company  claim  the 
right  to  construct  the  track  of  its  road  across  a  public 
square,  operate  its  road  there,  and  thus  frustrate  the  original 
purpose  for  which  the  ground  was  dedicated,  and  destroy  its 
future  benefit  and  enjoyment  as  a  public  park. 

This  bill  was  filed  to  restrain  the  company  from  such  an 
appropriation  of  this  public  ground. 

It  has  been  stipulated  between  the  parties  that  the  square 
was  dedicated  to  the  public  by  the  original  proprietors  of  the 
land,  bv  a  plat  duly  acknowledged  and  recorded  according  to 
the  statute,  with  streets  100  feet  wide  on  each  side;  and  that, 
in  1847,  it  was  inclosed  by  the  city,  and  has  since  been  used 
bv  the  public  as  a  park;  that  the  city  has  beautified  it  by  the 
planting  of  trees,  and  enacted  ordinances  for  their  protection 
and  preservation;  that  it  was  further  recognized  as  a  public 
square  by  the  original  proprietors  by  making  conveyances  of 
lots  abutting  thereon,  in  which  the  square  was  referred  to  as  a 
boundarv,  and  that  all  the  lots  abutting  thereon  have  been  im- 
proved and  are  occupied,  and  are  more  valuable  than  other 
lots  in  the  city,  on  account  of  their  proximity  to  the  square. 

The  effect  to  be  given  to  such  a  plat  as  was  certified,  ac- 
knowledged and  recorded  in  this  case,  is  clearly  defined  by 
the  statute.  It  is  deemed,  in  law  and  equity,  a  sufficient  con- 
veyance to  vest  the  fee  simple  of  the  land  designated,  and 
must  be  regarded  as  a  general  warranty  against  the  donors  to 
the  donees  for  the  uses  and  purposes  therein  expressed  or  in- 
tended, and  for  no  other  use  or  purpose  whatever.  The  stat- 
ute further  provides  that  the  lands  intended  to  be  for  streets, 
allevs,  ways,  commons  or  other  public  uses,  shall   be  held  in 
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the  corporate  name  of  the  town  or  city,  in  trust  to  and  for 
the  uses  and  purposes  expressed  or  intended.  Rev.  Stat.  1845, 
sec.  21,  p.  115. 

The  plat  must  be  construed  in  connection  with  the  statute. 
The  latter  gives  character  to  the  plat,  and  makes  the  munici- 
pality a  trustee  to  effectuate  the  intention  of  the  donor. 

What  were  the  uses  and  purposes  intended?  Streets  and 
a  public  square  are  donated.  Each  has  a  well  known  and 
well  defined  use  and  meaning.  The  one  was  designed  for  the 
purpose  of  travel ;  and  the  right  of  passage  over  the  streets, 
in  any  mode  not  to  destroy  their  usefulness,  was  given  by  the 
plat.  The  square  was  intended  for  beauty  and  adornment, 
and  for  the  health  and  recreation  of  the  public,  A  dedica- 
tion must  always  be  construed  with  reference  to  the  object 
with  which  it  was  made.  The  donors  never  could  have  intended 
that  this  ground  should  be  used  as  a  street. 

The  power  of  the  legislature  to  repeal  the  charters  of  mu- 
nicipal corporations  can  not  be  extended  to  the  right  to  divert 
property  given  to  the  public  for  one  use,  to  a  wholly  different 
and  inconsistent  use.  The  power  can  not  exist  to  divert  prop- 
erty from  the  purpose  for  which  it  was  donated.  This  plat 
was  a  solemn  dedication  of  the  ground  to  the  corporation,  to 
be  held  in  trust  for  the  use  of  the  public.  The  donation  was 
made  for  a  certain  specific  and  defined  purpose.  That  pur- 
pose is  unmistakable.  As  soon  as  the  plat  is  recorded  the 
statute  declares  the  trust,  that  the  property  shall  be  held  for 
the  uses  intended,  and  for  no  other.  The  city  has  accepted 
the  trust.  It  must  be  preserved,  or  the  land  must  revert  to 
the  original  proprietors.  The  city  has  acted  in  good  faith. 
It  has  inclosed,  planted  with  trees  and  improved  and  embel- 
lished the  ground  dedicated,  and  thus  maintained  the  purpose 
of  the  donor.  Lots  abutting  upon  the  square  have  been  pur- 
chased and  built  upon  with  reference  to  it.  They  have  also 
been  made  more  valuable  by  this  open  ground  in  front  of 
them. 
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A  court  of  equity  has  the  right  to  enforce  the  execution  of 
the  plainly  declared  trust,  either  upon  the  application  of  the 
owners  of  lots  abutting  upon  the  square,  or  upon  the  applica- 
tion of  the  city,  the  trustee.  The  legislature  can  not  pervert 
the  trust,  and  give  the  land  to  this  private  corporation.  This 
would  be  bad  faith  to  the  original  proprietors,  as  well  as  to 
the  public. 

In  this  case  the  fee  was  vested  in  the  corporation  of  the 
city,  for  the  uses  intended.  The  cestui  que  use  acquired  a 
vested  estate.  Even  upon  a  repeal  of  the  charter  of  the  city 
by  the  legislature,  the  trust  would  not  cease,  if  the  purpose 
of  its  creation  can  be  attained  It  will  still  be  enforced  for 
the  benefit  of  those  for  whose  use  it  was  created.  The  square 
is  valuable  property,  intended  for  the  use  of  the  public,  and 
appurtenant  to  the  estates  of  the  abutting  lot  owners,  and  the 
trustee  must  be  permitted  to  preserve  it  for  the  expressed  and 
intended  purposes  of  the  trust. 

We  are  fully  sustained  in  the  view  we  have  taken,  by  the 
following  cases:  Oity  of  Cincinnati  v.  The  Lessee  of  Wliite,^ 
Peters  R.  431;  Trustees  of  the  Village  of  Watertown  v.  Cowen, 
4  Paige,  510  :  LeClercg  et  al.  v.  The  Trustees  of  the  Town  of  Gal- 
lipolis,  7  Ohio,  354;  Carter  v.  The  City  of  Chicago,  57  111.  283. 

It  would  scarcely  be  contended  that  the  city,  holding  the 
property  merely  as  trustee,  could  divert  the  trust,  divide  the 
square  into  lots,  and  sell  and  convey  them  to  private  individ- 
uals, to  be  appropriated  to  such  purposes  as  they  might  desire. 
The  conveyance  would  be  an  absolute  nullity,  and  the  act 
would  be  abhorrent  to  every  principle  of  right.  It  would 
be  a  gross  perversion  of  a  trust,  which  should  be  prevented 
by  the  interposition  of  a  court  of  equity.  If  the  municipal- 
ity could  not  divert  the  property,  neither  could  the  legislature. 
The  power  of  the  latter  is  not  unlimited,  and  can  not  be  ex- 
ercised to  interfere  with  trust  estates  and  vested  rights. 

In  Price  et  al.  v.  Thompson  et  al.  48  Mo.  361,  the  trustees  of 
the  town  were  about  to  open  a  public  park,  and  run  streets 
through  it.     The  original  owner  of  the  land,  upon  the  plat 
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of  the  town,  designated  four  acres  as  a  park.  The  language 
of  the  statute  of  Missouri,  in  declaring  the  effect  of  the  plat, 
is  identical  with  our  own.  The  court  enjoined  the  trustees, 
and  held  that  the  park  should  ever  remain  public,  and  in  the 
condition  in  which  it  was  donated. 

In  Warren  v.  7^e  Mayor  of  Lyons  Oity,  22  Iowa,  351,  it  was 
held  that  neither  the  municipal  authorities  nor  the  legislature 
could  divert  ground  dedicated  as  a  public  square  to  uses 
foreign  to  those  for  which  the  dedication  was  made,  and  that 
such  an  act  of  the  legislature  would  be  unconstitutional. 

In  this  case  the  attempted  use  of  the  public  square  by  the 
railway  company  for  the  track  of  its  road,  is  a  manifest  per- 
version of  the  trust  created  and  declared ;  would  operate  in- 
juriously to  the  public  and  the  abutting  lot  owners;  would 
mar  the  beauty  of  the  ground,  destroy  it  as  a  place  of  public 
recreation,  and  can  not  be  justified. 

We  are,  therefore,  of  opinion  that  the  railway  company 
should  be  perpetually  enjoined  from  all  attempts  to  lay  down 
the  track  of  its  road  through  or  across  the  inclosed  public 
square. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded,  with  instructions  to  enter  a  decree  restraining  the 
railway  company  in  accordance  with  this  opinion. 

Decree  reversed. 


JoHif  J.  McBeed 

V. 

Clarinda  McDeed. 

1.  EviDENCK — of  statute  of  anotJwr  State.  It  is  error  to  allow  a  statute 
of  a  foreign  State  to  be  proved  by  parol,  but  the  subsequent  introduction 
in  evidence  of  the  statute  book  itself  will  obviate  the  error. 

2.  Sakb — of  the  common  law  of  another  State.  The  common  law  of  a 
foreign  state  may  be  proved  by  parol  evidence.    The  usual  course  is  to 
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make  such  proof  by  the  testimony  of  competent  persons  instructed  in  the 
law. 

3.  SAMJi— judicial  notice.  Courts  will  take  notice  of  the  construction 
given  to  foreign  statutes  by  the  foreign  tribunals,  and  to  enable  them  to 
do  this,  they  have  always  been  in  the  habit  of  looking  to  the  reports  of 
such  tribunals. 

4.  Same — seconda/ry  evidence.  For  the  purpose  of  proving  the  date  of 
a  person's  birth,  the  court  admitted  in  evidence  a  copy  of  entries  from  a 
leaf  in  the  family  bible  containing  that  of  the  person  whose  age  was  in 
question.  The  only  proof  to  authorize  this  was  the  testimony  of  the  wit- 
ness  that  he  made  such  copy  at  the  request  of  one  of  the  family ;  that 
the  original  leaf  was  somewhat  worn  and  blotched,  but  could  be  dis- 
tinctly read,  and  that  the  paper  was  wet  and  damaged  some,  and  that  he 
did  not  know  what  had  become  of  the  original  leaf:  Held,  that  the  absence 
of  the  leaf  containing  the  original  entry  was  not  sufllciently  accounted 
for  to  justify  the  admission  of  the  copy  as  evidence. 

5.  Marriage — what  law  governs  its  validity.  The  law  of  the  State 
where  a  marriage  takes  place,  must  control  as  to  its  validity.  Thus,  when 
a  person  was  married  in  the  State  of  Ohio,  and  before  arriving  at  the  age 
of  eighteen  he  disaffirmed  the  marriage  hy  refusing  to  live  with  his  wife 
after  arriving  at  such  age,  it  was  held,  that  the  laws  of  Ohio  which  made 
the  marriage  void,  must  control  in  this  State,  as  to  the  question  of  heir- 
ship and  the  descent  of  property,  and  that  the  cliildren  of  such  marriage 
•could  not  take  to  the  exclusion  of  children  by  a  subsequent  marriage. 

6.  Evidence — instruction  as  to  the  amount  of  proof  necessary.  It  is  erro- 
neous to  instruct  the  jury  in  a  civil  case  that  the  plaintiff  must  make  out 
"his  case  by  a  clear  preponderance  of  evidence.  A  mere  preponderance 
is  sufficient. 

7.  Same — rule  in  criminal  case  not  applicable  in  civil  suit.  Where  a 
deceased  person  had  been  twice  married,  his  former  wife  being  alive  long 
after  his  second  marriage,  in  a  contest  between  a  child  by  the  first  mar- 
riage, with  his  widow  and  child  by  the  second,  the  court  instructed  the 
jury,  that  every  person  is  presumed  to  be  innocent  of  crime  until  there  is 
proof  of  guilt;  that  when  any  act  is  required  to  be  done  on  the  one  part, 
so  that  the  party  neglecting  it  would  be  guilty  of  criminal  neglect  of  duty 
in  not  having  done  it,  the  law  presumes  the  affirmative,  and  throws  the 
burden  of  proving  the  contrary  or  negative  on  the  other  side :  Held,  that 
the  instruction  was  erroneous,  as  laying  down  the  rule  of  evidence  in  a 
criminal  case.  The  presumption  of  innocence  was  improperly  thrown 
into  the  scale. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon 
A.  J.  Gallagher/  Judge,  presiding. 
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This  was  an  action  of  ejectment,  by  John  J.  McDeed  against 
ClarindaMcDeed,  Gordon  McDeed,  Eliza  McDeed  and  Albert 
McDeed,  in  the  circuit  court  of  DeAVitt  county,  and  taken 
by  change  of  venue  to  Macon  county,  where  a  trial  was  had, 
resulting  in  a  judgment  for  the  defendants,  from  which  the 
plaintiflP  appealed. 

The  second  instruction  given  for  the  defendants,  referred  to 
in  the  opinion,  is  as  follows: 

''The  court  further  instructs  the  jury,  that  every  person  is 
presumed  to  be  innocent  of  crime  until  there  is  proof  of 
guilt;  and  further  instructs  them,  that  where  any  act  is  re- 
quired to  be  done  on  the  one  part,  so  that  the  party  neglect- 
ing it  would  be  guilty  of  criminal  neglect  of  duty  in  not 
having  done  it,  the  law  presumes  the  affirmative,  and  throws 
the  burden  of  proving  the  contrary — that  is,  in  such  case,  of 
proving  a  negative — on  the  other  side  ;  and  therefore,  although 
the  jury  may  believe,  from  the  evidence,  that  John  McDeed 
was  married  to  Marinda  Hollenback  in  the  State  of  Ohio, 
and  was  afterwards  married  to  the  defendant,  Clarinda 
McDeed,  in  the  State  of  Indiana,  yet  they  will  presume  that 
the  second  marriage  was  innocent  and  not  bigamous  or  crim- 
inal, unless  they  further  believe,  from  the  evidence,  that  the 
first  marriage  was  not  dissolved  by  John  McDeed  avoiding 
it  within  the  age  of  consent,  or  by  his  obtaining  a  divorce 
prior  to  the  second  marriage." 

Messrs.  Moore  &  Warner,  for  the  appellant. 

Messrs.  Weldon  &  Benjamin,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment.  The  controversy  is  one 
of  heirship,  arising  as  follows: 

John  McDeed  and  Marinda  Hollenback  were  married  in 
the  State  of  Ohio  on  the  10th  of  October,  1824.  About  the 
year  1827,  John  McDeed  left  his  wife  in  Ohio  and  came  into 


548  McDeed  v.  McDeed.  [Jan.  T. 

Opinion  of  the  Court. 

the  State  of  Indiana,  where  he  was  afterwards  married  to  Cla- 
rinda  Wiley.  McDeed  and  his  wife  Clarinda  subsequently 
removed  to  DeWitt  county,  in  this  State,  and  he  acquired  the 
legal  title  to,  and  died  in  possession  of  the  lands  in  contro- 
versy. His  first  wife,  Marinda,  was  living  at  the  time  of  his 
death. 

This  suit  was  instituted  by  John  J.  McDeed,  the  son  of 
John  McDeed  by  Marinda  McDeed,  against  Clarinda  McDeed 
and  the  other  defendants,  her  children,  who  were  in  posses- 
sion of  the  lands  of  which  John  McDeed  died  seized,  claiming 
that  he,  the  plaintiff,  was  the  sole  heir  of  John  McDeed,  and 
as  such  entitled  to  the  whole  of  said  lands. 

The  ground  on  which  the  defendants  attempted  to  avoid 
the  effect  of  the  first  marriage  was,  that  John  McDeed,  at  the 
time  of  the  marriage,  was  under  the  age  of  18,  the  age  of  con- 
sent in  Ohio,  and  that  at,  or  before  his  arrival  at  the  age  of 
18,  he  disaffirmed  the  marriage  by  ceasing  to  cohabit  with  his 
wife,  and  that  thereby,  under  the  laws  of  the  State  of  Ohio, 
he  avoided  the  marriage. 

A  verdict  and  judgment  were  rendered  for  the  defendants, 
and  the  plaintiff  has  appealed. 

It  is  insisted  on,  as  error,  that  the  court  permitted  the 
depositions  of  Perkins  and  Bissell,  lawyers  of  the  State  of 
Ohio,  to  be  read  in  evidence  to  prove  a  statute  of  Ohio  and 
a  judicial  decision  under  it. 

It  was  undoubtedly  error  to  allow  the  statute  of  a  foreign 
State  to  be  proved  by  parol.  But  the  statute  book  of  Ohio 
was  also  introduced  in  evidence,  which  obviated  the  error. 

The  common  law  of  a  foreign  State  may  be  proved  by  parol 
evidence.  The  usual  course  is  to  make  such  proof  by  the 
testimony  of  competent  witnesses  instructed  in  the  law,  under 
oath.  As  a  general  rule,  "the  decisions  of  courts  of  justice 
are  the  evidence  of  what  is  common  law." 

In  Kingsley  v.  Kingsley,  20  111.  202-3,  the  following  lan- 
guage was  held  by  this  court:  ''Courts  have  uniformly  taken 
notice  of  the   construction  given  to  foreign  statutes  by  the 
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foreign  tribunals ;  and  to  enable  them  to  do  this,  they  have 
always  been  in  the  habit  of  looking  to  the  reports  of  such 
tribunals.  Whatever  the  court  may  take  notice  of,  or  may 
learn  from  reported  decisions,  it  may  also  be  informed  of  by  the 
testimony  of  witnesses  learned  in  the  foreign  law."  The  state- 
ment of  Mr.  Perkins,  in  his  deposition,  was  to  the  effect, 
that,  by  the  laws  of  Ohio  in  1824,  male  persons  of  the  age 
of  eighteen,  and  females  of  the  age  of  fourteen  could  be 
legally  joined  in  marriage;  that  marriages  between  parties, 
either  of  whom  was  younger  than  above  specified,  were  void, 
unless  they  cohabited  after  they  arrived  at  the  age  of  consent, 
and  if  they  did  so  cohabit  the  marriage  was  legal  from  the 
beginning;  that  this  became  the  law  of  Ohio  by  the  holding 
of  its  courts  judicially.  We  think  no  just  exception  can  be 
taken  to  the  admission  of  such  testimony. 

It  is  next  insisted  that  the  court  erred  in  permitting  the 
entry  in  the  bible  of  the  date  of  the  birth  of  John  McDeed, 
written  by  the  witness  E,osencrans,  to  be  read  in  evidence. 

The  testimony  of  the  witness  was,  that  some  time  after  the 
suit  was  commenced  he  copied  the  writing,  at  the  request  of 
Clarinda  McDeed,  from  a  leaf  in  the  bible ;  that  the  original 
was  somewhat  worn  and  "  blotched,"  but  it  could  be  dis- 
tinctly read;  the  paper  was  wet  and  damaged  some;  that  he 
did  not  know  what  had  become  of  the  original  leaf.  This 
was  all  the  evidence  there  was  in  excuse  of  the  non-produc- 
tion of  the  original.  The  absence  of  the  leaf  containing  the 
original  entry  was  not  sufficiently  accounted  for  to  justify  the 
admission  of  the  secondary  evidence  of  the  copy. 

Error  is  also  assigned  in  the  refusing  and  giving  of  instruc- 
tions. 

The  18th  instruction  asked  by  the  plaintiff  and  refused  by 
the  court,  was  to  the  purport,  that  if  John  McDeed  and 
Marinda  Hollenbaek  were  respectively  of  the  ages  of  four- 
teen and  twelve  at  the  time  of  their  marriage,  a  decree  of 
divorce  was  necessary  to  dissolve  it.  This  was  adopting  the 
common  law  ages  of  discretion,  and  entirely  discarding  the 
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law  of  Ohio  upon  the  subject.  The  law  of  that  State  must 
control  as  to  the  validity  of  the  marriage. 

There  was  evidence  tending  to  show  that  John  McDeed 
was  under  the  age  of  eighteen  at  the  time  of  the  marriage, 
and  that  he  never  cohabited  with  Marinda  Hollenback  after 
his  arrival  at  that  age,  and  that  under  such  circumstances 
the  marriage  was  made  void  under  the  law  of  Ohio.  In  view 
of  there  being  such  testimony  in  the  case,  the  instruction  was 
properly  refused. 

The  evidence  also  shows,  that,  under  the  law  of  Ohio,  the 
prior  issue  of  the  marriage  would  be  legitimate,  notwith- 
standing such  disaffirmance  of  it.  But  the  suit  is  to  recover 
the  whole  lands,  and  not  an  undivided  interest  in  them. 

The  first  instruction  given  for  the  defendants  we  regard  as 
faulty  in  requiring  the  plaintiff  to  make  out  his  case  by  a 
clear  preponderance  of  evidence.  These  words  were  twice 
used  in  the  instruction,  and  were  calculated  to  mislead  the 
jury  as  to  the  quantity  of  evidence  necessary  to  justify  a 
verdict  for  the  plaintiff.  They  may  have  supposed  the  in- 
struction to  mean  that  the  plaintiff  must,  beyond  a  reason- 
able doubt,  prove  his  case  by  a  preponderance  of  evidence, 
especially  in  connection  with  the  next  instruction  given.  We 
regard  it  as  a  case  where  a  mere  preponderance  of  evidence 
on  the  part  of  the  plaintiff  was  sufficient,  and  a  clear  prepon- 
derance of  evidence  should  not  have  been  exacted. 

The  second  instruction  given  for  the  defendants  we  regard 
as  wholly  wrong.  It  was  unwarrantably  laying  down  rules 
of  criminal  evidence  in  the  trial  of  a  civil  suit.  John 
McDeed  was  not  on  trial  for  the  crime  of  bigamy,  and  the 
rules  applicable  to  such  a  trial  were  entirely  out  of  place. 
The  burden  of  proof  was  incorrectly  stated.  It  was  incum- 
bent on  the  defendants  to  show  that  the  first  marriage  was 
legally  avoided,  and  it  was  not  for  the  plaintiff  to  show  the 
reverse.  In  doubtful  cases  the  presumption  of  innocence, 
where  it  obtains,  is  always  sufficient  to  turn  the  scale  in  a 
defendant's  favor.     The  presumption  of  innocence  should  not 
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have  been  thrown  into  the  case,  as  it  was  by  this  instruction, 
to  weigh  against  the  plaintiff's  evidence. 

There  is  a  tendency  to  abuse  in  the  trial  by  jury,  by  bring- 
ing into  a  case  extraneous  matter  not  pertinent  to  the  issue 
being  tried,  which  is  liable  to  wrongfully  bias  the  determina- 
tion of  men  not  versed  in  the  true  principles  of  judicial  in- 
quiry. A  court  should  always  carefully  abstain  from  lend- 
ing countenance  to  such  practice. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Easton  Whitton 

V. 

John  H.  Baeeinger. 

Money  had  and  KECErvEO.  Where  the  principal  maker  of  a  promis- 
sory note  paid  the  amount  due  thereon  to  the  administrator  of  the  estate 
of  his  surety,  on  his  pretense  that  the  estate  was  liable  for  it,  and  the 
same  had  been  allowed  against  the  estate :  Held,  in  an  action  by  the  payee 
and  holder  of  the  note  against  the  administrator,  individually,  for  money 
had  and  received  to  his  use,  that  the  defendant  could  not  lawfully  with- 
hold such  money,  and  that  the  plaintiff  was  entitled  to  recover  the  same. 

Writ  of  Error  to  the  Circuit  Court  of  Montgomery 
county;  the  Hon.  Horatio  M.  Va^tdeveer,  Judge,  presid- 
ing. 

This  was  an  action  of  assumpsit,  by  John  H.  Barringer 
against  Easton  Whitton,  declaring  for  money  had  and  re- 
ceived by  defendant  to  the  plaintiff's  use. 

It  appeared  one  Brown,  as  principal,  and  Cundiff,  as  surety, 
executed  their  note  to  the  plaintiff  for  $140,  bearing  ten  per 
cent  interest.      Cundiff  died,  and  Whitton,  the    defendant, 
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administered  on  his  estate,  and  procured  Brown  to  pay  him 
$185  to  discharge  the  debt  which  had  been  allowed  against 
the  estate.  He  refused  to  pay  the  same  to  the  plaintiff,  con- 
tending that  it  was  estate  money  and  that  plaintiff  should 
receive  his  pro  rata  share  of  his  debt,  the  estate  not  being 
solvent.  The  plaintiff  recovered  judgment  for  $190.43,  and 
the  defendant  appealed. 

Messrs.  Phillips  &  Truitt,  for  the  plaintiff  in  error. 

Per  Curiam:  It  is  incontestable,  that  the  money  received 
from  Brown  by  the  appellant,  belonged,  in  justice,  equity  and 
of  right,  to  appellee,  and  it  should  have  been  paid  to  him  on 
demand  made  for  that  purpose  by  him.  Appellant  got  pos- 
session of  the  money  on  the  pretense  that  his  intestate  was 
liable  for  it,  and  the  note  had  been  proved  up  against  the 
estate.  The  estate  had  not  paid  the  note.  Brown  was  liable 
for  it  as  principal,  and  to  satisfy  it,  he  paid  the  money  to 
appellant,  who  now  refuses  to  apply  it  to  the  note.  In  this 
he  has  no  lawful  justification. 

The  money,  ex  equo  et  bono,  belongs  to  the  appellee,  and  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 


Nathaniel  S.  Tucker  et  al. 

V. 

Samuel  C.  Conwell  et  al.  ■ 

1.  Payment — by  taking  otTier  notes  and  security.  Where  a  party,  who 
had  taken  notes  secured  by  mortgage  on  land  sold,  takes  other  notes  from 
a  subsequent  purchaser,  secured  by  mortgage  on  the  same  land  for  the 
•ame  amounts,  and  falling  due  at  the  same  time,  this  will  be  regarded  as 
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a  payment  of  the  prior  notes  and  a  discharge  of  the  mortgage  given  to 
secure  them. 

2.  Chancery — removing  cloud  on  title.  Where  a  party  obtains  judg- 
ment by  scire  facias  on  the  foreclosure  of  a  mortgage  given  to  secure 
notes  which  have  been  paid  by  taking  new  notes  and  mortgage,  and  pur- 
chases  the  mortgaged  premises,  a  poi'tion  of  which  he  had  previously  re- 
leased from  the  Hen  of  his  mortgage,  a  court  of  chancery  will  enjoin  the 
execution  of  a  deed  to  him,  and  set  aside  the  judgment  as  a  cloud  upon 
the  title  of  a  subsequent  purchaser  of  the  premises. 

3.  ScrRE  FACIAS — to  foreclose — a  proceeding  at  law.  Scire  facias,  to 
foreclose  a  mortgage,  is  purely  a  proceeding  at  law,  as  much  so  as  debt 
or  assumpsit,  rnd  it  appertains  in  no  respect  to  equitable  jurisdiction. 

4.  Same — master  in  chancery  can  not  execute  judgment.  The  judgment 
in  scire  facias  to  foreclose  a  mortgage,  is  directed  to  the  sheriff  and  not 
to  the  master  in  chancery.  The  court,  in  such  a  proceeding,  has  no  power 
to  appoint  the  master  in  chancery  to  sell  the  mortgaged  premises,  but 
must  follow  the  statute;  and,  therefore,  a  sale  by  the  master  in  chancery 
is  void,  and  confers  no  rights  upon  the  purchaser. 

5.  Estoppel — by  declarations  acted  on.  Where  a  party  declares  that 
notes  given  to  him,  which  had  been  secured  by  mortgage  on  real  estate, 
were  paid,  and  the  land  clear  from  incumbrance,  to  purchasers  at  the  time 
of  their  buying  the  land,  he  will  be  estopped  from  afterwards  claiming 
that  his  mortgage  was  not  satisfied,  as  against  such  purchasers,  who  have 
acted  on  the  faith  of  such  assurance  and  paid  large  sums  of  money  for 
the  land. 

Appeal,  from  the  Circuit  Court  of  Mason  county ;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  Nathaniel  S.  Tucker  and 
Henry  Mansfield,  against  Samuel  C.  Conwell,  James  F.  Kel- 
sey  and  James  M.  Ruggles.  The  facts,  and  object  of  the  bill, 
are  stated  in  the  opinion, 

Messrs.  Lacey  &  Wallace,  for  the  appellants. 

Messrs.  Dearborn  &  Campbell,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellants  filed  a  bill  in  chancery,  in  the  Mason  circuit 
court,  against  appellees,  to  enjoin  the  master  from  making 
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a  deed  to  Conwell,  and  to  remove  a  cloud  upon  their  title 
to  N.  E.  qr.  sec.  32,  T.  21,  R.  8  W.,  3d  P.  M. 

It  appears  that  Conwell  purchased  of  one  Reeder  the 
land  in  controversy,  and  afterwards  sold  it  to  Alexander 
Croskery,  who,  to  secure  the  purchase  money,  executed 
notes  and  a  mortgage  on  the  land.  Croskery  sold  the  land 
to  one  Berrv,  who  gave  to  him  his  notes  and  a  mortgage, 
and  he  transferred  them  to  Conwell ;  that,  afterwards,  Con- 
well released  the  west  half  of  the  quarter  from  the  mort- 
gage, and  in  May,  1857,  Berry  sold  that  half  to  one  Shu- 
bert,  who,  in  February,  1859,  sold  it  to  one  Morris,  and 
he  mortgaged  it  to  Conwell  and  one  George  N.  Walker,  to 
secure  the  payment  of  his  promissory  notes  which,  it  is 
claimed,  were  accepted  in  satisfaction  of  Berry's  notes;  that, 
in  August,  1857,  Berry  sold  the  east  half  of  the  quarter  of 
the  land  to  one  Adkins,  who  gave  Berry  a  mortgage  on  the 
land  to  secure  the  purchase  money.  In  August,  1858,  Ad- 
kins sold  to  Morris,  who  mortgaged  the  whole  quarter  to 
Parker  Russell  &  Co. ;  that  Morris  subsequently  conveyed 
to  Bearaan,  and  others  composing  that  firm,  the  east  half, 
and  they  afterwards  foreclosed  their  mortgage  against  Morris 
and  others,  and  the  entire  quarter  was  sold  by  the  master 
in  chancery,  and  Parker  Russell  &  Co.  became  the  pur- 
chasers, and  the  land  not  having  been  redeemed,  they  ob- 
tained a  deed  ;  that  they  afterwards  sold  the  land  to  appel- 
lants ;  that  they  entered  into  possession,  and  had  so  remained 
until  they  filed  their  bill. 

It  also  appears  that  Walker  and  Hancock,  to  whom  the 
Berry  notes  were  assigned,  filed  a  bill,  and  at  the  October 
term,  1860,  obtained  a  decree  against  Berry  and  Morris,  and 
sold  the  land,  and  Conwell  became  the  purchaser,  and  after- 
wards obtained  a  master's  deed. 

It  is  charged  that  these  notes  had  been  paid,  and  that  Con- 
well knew  the  fact  when  he  purchased ;  that,  in  August, 
1867,  the  lands  were  sold  by  the  master  iu  chancery  under  a 
judgment  in  scire  fadas  against  Alexander  Croskery,  on  the 
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note  last  falling  due  on  his  purchase,  and  Conwell  became  the 
purchaser  at  that  sale. 

It  is  charged  that  the  proceeding  by  scire  facias  was  void, 
and  that  Conwell  or  Kelsey,  who  claimed  an  interest  in  the 
land,  are  about  to  receive  a  deed  therefor  from  the  master  in 
chancery,  under  the  sale  in  the  proceeding  in  scire  facias.  It 
is  claimed  that  the  Croskery  notes  were  all  paid  as  well  as 
the  Berry  notes,  before  that  proceeding  was  instituted.  The 
court  below,  on  a  hearing  on  the  bill,  answers,  replications 
and  proofs,  dissolved  the  injunction,  dismissed  the  bill,  and 
assessed  $300  damages  for  wrongfully  suing  out  the  injunc- 
tion, whereupon  complainants  bring  the  case  to  this  court  by 
appeal,  and  ask  a  reversal. 

We  have  examined  the  evidence  in  the  case  with  care,  and 
are  constrained  to  believe  that  it  proves  that  all  of  the  Cros- 
kery notes  were  paid  before  the  scire  facias  was  sued  out. 
Conwell,  in  his  testimony,  gives  it  as  his  opinion  that  it  has 
never  been  paid,  but  very  fairly  says  that  he  depends  more 
on  the  records  than  on  his  memory  for  the  facts.  On  the 
other  hand,  several  witnesses  swear  positively  to  either  pay- 
ment, or  facts  that  clearly  show  payment  was  made. 

Berry  swears  that,  when  he  purchased  the  land  from  Cros- 
kery, he  gave  his  notes,  and  a  mortgage  on  the  land  to  secure 
them,  to  Conwell,  in  lieu  of  Croskery's  notes,  and  paid  $300 
in  addition  in  notes  on  Adkins  and  Blakely,  and  the  balance 
of  the  price  of  the  land  in  money ;  that  the  Croskery  notes 
were,  at  the  time,  all  given  up  but  one,  and  Conwell  said  that 
was  mislaid,  but  would  be  surrendered  as  soon  as  it  should 
be  found. 

A  significant  fact  in  support  of  his  testimony  is,  that  the 
Berry  notes  were  given  for  the  amount  of  Croskery's  notes 
and  interest,  or  within  one  dollar  of  the  amount,  and  were 
made  payable  at  the  same  times  they  severally  fell  due.  It 
is  true,  that  Berry  says  in  his  testimony  that  he  gave  his 
notes  to  Conwell,  when  he,  in  fact,  gave  them  to  Croskery, 
who  transferred  them  to  Conwell.      When  we  remember  that 
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the  transaction  occurred  many  years  since,  and  Berry  was 
more  interested  in  purchasing  the  land  and  in  taking  up  Cros- 
kery's  notes  than  in  the  precise  form  the  transaction  should 
assume,  it  is  not  surprising  he  should  make  such  a  mistake. 
It  does  not  detract  materially  from  the  value  of  his  evidence. 

Again,  Conwell  corroborates  Berry  when  he  says  all  of  the 
notes  were  given  up  but  one.  He,  howsver,  says  he  does  not 
remember  that  he  said  it  had  been  mislaid  when  he  received 
the  Berry  notes  from  Croskery,  at  the  time  he  sold  to  the 
former. 

Again,  Shubert  swears  that,  at  the  time  he  purchased  of 
Berry,  Conwell  stated  to  him  the  land  was  clear  from  incum- 
brance except  the  amount  of  Berry's  notes  and  mortgage,  and 
Morris  and  Berry  swear  to  the  same  thing.  And  when  Shu- 
bert purchased,  Conwell  released  the  west  half  of  the  quarter 
from  all  prior  incumbrances,  and  received  Shubert's  notes  for 
one-half  of  the  amount  of  Berry's  notes.  At  the  several  sales 
of  this  land,  he  was  present  and  consulted  as  to  title  ;  drew  the 
papers,  or  at  least  took  the  acknowledgment  of  the  deeds,  and 
received  the  securities.  Why  take  new  mortgages  at  each 
sale  if  it  was  not  understood  those  formerly  given  were  then 
released  ?  If  Conwell  relied  on  the  Croskery  notes  and  mort- 
gage, we  can  see  no  reason  for  new  notes  and  mortgages. 
They  in  nowise  increased  the  security.  If  the  land  was  worth 
the  debt,  its  collection  could  be  enforced  upon  that  security 
as  eflFectually  as  by  taking  new  mortgages.  The  Croskery 
mortgage  was  a  lien  on  the  land  prior  to  all  others,  and  could 
not  be  bettered  by  taking  others  on  the  same  property. 

Berrv  states  that  he  paid  his  own  notes  by  substituting  Shu- 
bert's notes.  If  that  is  true,  then,  even  if  Berry's  notes  were 
held  as  collateral  security  for  Croskery's  notes,  they  were 
paid  when  Berry  paid  his  own.  It  seems  that,  at  each  new 
transfer  of  the  property,  new  notes  were  taken,  of  amounts 
equal  to  those  previously  given,  and  maturing  at  the  same 
time,  and  transferred  with  a  mortgage  to  Conwell,  and  some 
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of  them  were  paid  in  money,  and  some  were  satisfied  by  fore- 
closure and  sale  of  the  property.  We  are  clearly  of  opinion 
that  this  note  of  Croskery,  upon  which  the  judgment  in  scire 
facias  was  rendered,  was  fully  discharged  and  satisfied  before 
the  suit  was  brought. 

But,  if  it  could  be  conceded  that  Croskery  and  Berry's  notes 
were  not  paid,  the  declarations  made  by  Conwell  at  diiferent 
times  that  the  land  was  clear  from  incumbrance  when  pur- 
chases were  made,  should  estop  him  from  claiming  that  their 
mortgages  are  not  satisfied,  as  against  such  purchasers  and 
their  assigns.  He  thus  permitted,  if  he  did  not  directly  in- 
duce, such  purchasers  to  pay  large  sums  of  money  for  the 
land,  and  he  should  not  be  permitted  to  defeat  the  title  thus 
acquired  by  liens  existing  prior  to  the  making  of  such  declar- 
ations. Having  thus  misled  them,  he  should  not  be  per- 
mitted to  now  assert  his  claim  against  those  asserting  the 
rights  then  acquired. 

Scire  facias  is  purely  a  proceeding  at  common  law,  as  fully 
as  is  debt  or  assumpsit,  and  it  appertains  in  no  respect  to 
equitable  jurisdiction.  A  recovery  in  such  a  case  is  by  judg- 
ment and  not  by  decree ;  and  such  a  recovery  is  enforced  by 
execution  on  the  judgment,  directed  to  the  sheriff  of  the 
county  and  not  to  the  master  in  chancery,  who  is,  in  no  sense, 
or  for  any  purpose,  a  ministerial  officer  of  the  court  of  law. 
The  statute  has  authorized  the  sheriff  alone — or,  in  certain 
cases,  the  coroner  or  an  elisor — to  execute  the  process  of  the 
common  law  courts.  The  judge  of  such  a  court  has  no  power 
to  appoint  the  master  or  other  person  to  execute  its  judg- 
ments. The  statute  must  be  followed.  It,  then,  follows  that 
the  sale  by  the  master  was  wholly  without  power,  and  is  void, 
and  Conwell  acquired  no  rights  whatever  by  the  purchase. 

The  writ  of  scire  facias  and  judgment  are  against  the  entiire 
quarter  section,  whilst  Conwell  had  released  the  west  half 
from  this  mortgage,  and  he  was  aware  of  the  fact,  and  swears 
he  released  it.  The  proceeding  makes  no  reference  to  the  re- 
lease, and  the  judgment  is  for  the  sale  of  the  whole  quarter. 
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It  would  operate  harshly,  if  not  fraudulently,  to  permit  this 
judgment  to  stand  and  the  sale  to  be  operative,  and  thus  cut 
off  the  claims  of  all  subsequent  purchasers  not  parties  to  the 
suit.  It  would  be  to  deprive  them  of  title  to  the  west  half, 
at  least,  when  there  is  not  the  semblance  of  a  claim  to  it.  To 
sanction  such  a  proceeding,  would  be  to  sustain  the  most  pal- 
pable injustice  and  wrong.  Courts  are  not  created  and  main- 
tained for  such  purposes,  but  to  administer  justice,  unless 
prevented  by  stern  and  unyielding  rules  of  positive  law. 
Even  if  the  note  was  not  paid,  he  had  no  pretense  of  a  claim 
to  enforce  its  collection  against  the  west  half,  as  he  had  re- 
leased it,  and  it  would  be  a  fraud  to  permit  it  to  be  sold  to 
pay  the  note,  under  a  foreclosure. 

Conwell  knew  that  he  had  released  one-half  of  the  land. 
There  can  be  no  pretense,  in  the  face  of  that  deliberate  act 
of  his,  that  he  can  have  any  legal  or  equitable  claim  on  that 
half.  To  enforce  the  judgment  would  be  to  force  persons  to 
pay  money  they  do  not  owe,  or  lose  their  lands,  against 
which  no  just  claim  can  be  asserted.  The  judgment  in  the 
scire  facias  is  a  cloud  on  the  title  of  complainants,  at  least  to 
the  extent  of  the  west  half  of  the  quarter,  and  may  be  as  to 
the  other  for  anything  we  can  certainly  determine  from  the 
record. 

The  evidence  is  not  full  enough  to  enable  us  to  determine 
whether  the  purchase  of  Conwell,  under  the  Walker  and  Han- 
cock foreclosure,  vested  the  title  in  Conwell.  It  is  not  cer- 
tain that  these  notes  and  mortgage  were  connected  with  the 
transactions  involved  in  this  suit,  and  whether  all  necessary 
parties  were  before  the  court.  But  the  court  should  have  set 
aside  the  judgment  and  sale  and  enjoined  the  execution  of  a 
deed  thereunder  by  the  master. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Decree  reversed. 
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Hundley  &  Rees 

V. 

The  Commissioitees  of  Lincoln  Paek. 

1.  Statute — whether  amendatory  of  previous  acta  or  general.  The  act 
of  June  16,  1871,  entitled  "An  act  in  regard  to  the  completion  of  public 
parks  and  the  management  thereof,"  not  being  so  expressed  on  its  face, 
is  not  regarded  as  amendatory  of  the  several  acts  relating  to  Lincoln  Park, 
as  there  may  have  been  other  uncompleted  public  parks  to  vrhich  it  could 
apply,  and  therefore  not  within  the  constitutional  rule  which  requires  the 
law  revived  or  section  amended  to  be  inserted  at  length  in  the  amendatory 
or  new  act. 

2.  Constitutional  law — whether  county  court  has  exclusive  jurisdiction 
of  applications  for  judgment  on  special  assessments.  Section  18  of  article  six 
of  the  new  constitution,  which  provides,  in  substance,  that  county  courts 
shall  have  original  jurisdiction  in  proceedings  for  the  collection  of  taxes 
and  assessments,  is  not  regarded  as  conferring  exclusive  jurisdiction  in 
such  proceedings.    Such  jurisdiction  may  be  conferred  on  circuit  courts. 
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3.  Neither  is  the  constitutional  provision  that  the  Supreme  Court  shall 
have  original  jurisdiction  in  cases  relating  to  the  revenue,  in  mandamus 
and  habeas  corpus,  to  be  construed  as  making  such  jurisdiction  exclusive. 

4.  Same — uniformity  in  the  imposition  of  taxes.  Under  the  constitution, 
taxation  is  required  to  be  uniform  with  respect  to  persons  and  property 
within  the  jurisdiction  of  the  body  imposing  the  same. 

5.  Same — rule  in  respect  to  special  assessments.  The  rule  of  uniformity 
in  respect  to  taxes  is  not  strictly  applicable  to  special  assessments  made 
upon  contiguous  property  for  the  purpose  of  local  public  improvements. 
They  should  be  made,  it  seems,  upon  the  principle  of  the  value  of  the 
property  assessed  in  proportion  to  the  benefits  thereto. 

6.  Special  assessments — must  he  made  on  tJie  basis  of  benefits.  Where 
the  corporate  authorities  of  two  adjoining  towns  were  authorized  to  make 
special  assessments  upon  all  the  lands  and  lots  within  their  limits,  for  the 
completion  and  enlargement  of  a  public  park  located  partly  in  each  town, 
not  exceeding  the  benefits  thereto,  and  in  the  proportion  of  the  benefits 
thereto,  the  aggregate  not  to  exceed  the  probable  damages  for  condemn- 
ing lands,  etc.,  it  was  h^ld,  that  the  report  should  show  that  the  assess- 
ments were  made  upon  the  basis  prescribed  by  the  act  conferring  the 
authority,  and  the  amount  assessed  to  each  tract. 

7.  In  such  a  case,  where  the  authorities  of  the  two  towns,  acting  to- 
gether  jointly,  after  the  assessment  of  the  two  towns  was  made,  added  a 
large  sum  upon  the  property  of  one  of  the  towns  merely  on  the  basis  of 
density  of  population  and  superiority  of  improvements :  Meld,  that  the 
assessment  could  not  be  sustained,  and  that  it  was  error  to  confirm  the 
same. 

8.  Same — what  is  a  local  improvement,  within  the  meaning  of  the  consti- 
tution. An  assessment  on  property  in  one  town  for  a  local  improvement 
in  an  adjoining  town  is  not  within  the  meaning  of  sec.  9,  art.  9,  of  the 
new  constitution,  which  provides  "  that  the  general  assembly  may  vest 
the  corporate  authorities  of  cities,  towns  and  villages  with  power  to  make 
local  improvements." 

9.  Same — what  are  the  corporate  authorities  of  town.  Where  a  law  for 
the  completion  of  a  park  situate  partly  in  two  towns  provided  that,  "  as 
soon  as  practicable  a  special  assessment  may  be  made  by  the  supervisors 
and  assessors,  corporate  authorities  of  the  towns,"  etc.,  and  it  appeared 
that  the  supervisors  and  assessors  of  the  two  towns  met  together  aa  one 
body,  and  made  the  assessment  upon  property  in  both  towns :  Held,  that 
this  was  not  a  compliance  with  the  law,  as  the  corporate  authorities  of 
one  town  had  no  jurisdiction  to  make  or  participate  in  the  assessment  of 
property  in  the  other  town.  It  seems  that  the  assessment  in  each  town 
should  have  been  made  by  its  own  supervisor  and  assessor. 
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Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

This  was  a  proceeding  by  the  commissioners  of  Lincoln 
Park,  to  confirm  a  special  assessment  made  by  the  supervisors 
and  assessors  of  the  towns  of  North  Chicago  and  Lake  View. 
The  circuit  court  confirmed  the  same,  from  which  judgment 
the  appellants  appealed. 

Mr.  Lyman  Trumbull,  and  Messrs.  Shorey  &  Norton, 
for  the  appellants. 

Messrs.  Spafford,  McDaid  &  Wilson,  Mr.  Jno.  N.  Jew- 
ETT,  and  Mr.  Francis  Adams,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

The  general  assembly  of  this  State,  on  the  8th  day  of  Feb- 
ruary, 1869,  passed  an  act  entitled  "An  act  to  fix  the  boun- 
daries of  Lincoln  Park,  in  the  city  of  Chicago,  and  provide 
for  its  improvement."  By  the  last  clause  of  the  twenty-first 
section  of  this  act,  the  board  of  commissioners  were  required 
to  lay  out  a  street  not  exceeding  one  hundred  feet  in  width, 
etc.,  north  from  Fullerton  avenue,  etc.  On  the  fourth  of 
March,  1869,  at  the  same  session,  this  portion  of  the  act  of 
February  8th  was  repealed. 

By  an  act  approved  April  19,  1869,  the  original  act  was 
further  amended  bestowing  upon  the  commissioners  power  to 
borrow  money,  and  making  other  changes  in  the  same.  Pri- 
vate acts  of  1869,  pp.  368,  376,  377. 

Under  the  original  act,  and  the  amendments  thereto,  the 
commissioners  of  Lincoln  Park  proceeded  to  carry  out  these 
several  provisions,  leaving  the  park  uncompleted  at  the  adop- 
tion of  the  present  constitution.  After  its  adoption,  the  gen- 
eral assembly,  on  the  16th  day  of  June,  1871,  passed  an  act 
entitled  "An  act  in  regard  to  the  completion  of  public  parks, 

and  the  management  thereof."     Sess.  Laws  of  1871-2,  p.  587. 
36 — 67th  III. 
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Under  this  act,  the  supervisors  and  assessors  of  the  towns  of 
North  Chicago  and  Lake  View  proceeded  to  assess  upon  the 
property  of  those  towns  the  probable  cost  for  the  enlargement 
and  completion  of  Lincoln  Park.  This  assessment  was  con- 
firmed by  the  circuit  court  of  Cook  county  over  the  objections 
of  appellants,  and  judgment  rendered  thereon.  To  reverse 
this  judgment  appellants  bring  the  case  here,  and  insist, first, 
that  the  last  cited  act  is  an  amendment  of  all  prior  acts  in  re- 
lation to  Lincoln  Park,  and  being  such,  the  act  has  not  been 
passed  in  conformity  with  section  13  of  article  4  of  the  con- 
stitution. 

That  section  provides,  that  no  law  shall  be  revived  or 
amended  by  reference  to  its  title  only,  but  the  law  revived  or 
the  section  amended  shall  be  inserted  at  length  in  the  new 
act. 

We  are  unable  to  perceive,  from  the  evidence  before  us, 
that  it  is  an  amendment  of  the  previous  acts  in  relation  to 
Lincoln  Park.  It  is  not  so  expressed  on  its  face.  We  are 
unable  to  say  that  Lincoln  Park  was,  or  is,  the  only  park 
within  this  State  which  had  not  been  completed  at  the  time 
of  the  passage  of  this  act.  For  aught  we  know,  there  might 
have  been  more  than  one  park  laid  out  and  in  process  of  com- 
pletion within  the  State,  and  the  authorities  having  control 
of  these  different  parks  might  avail  of  this  act  for  the  pur- 
pose of  completing  them,  and  therefore  we  can  not  say  that  this 
act  is  simply  amendatory  of  previous  acts  in  relation  to  Lin- 
coln Park.  It  is,  on  its  face,  a  public,  general  law,  and,  in 
our  opinion,  passed  in  compliance  with  the  constitution.  Was 
the  evidence  before  us,  that  this  act  could  be  made  applicable  to 
Lincoln  Park  only,  we  would  be  compelled  to  hold  otherwise, 
but  we  see  nothing  in  the  act  to  force  such  a  conclusion. 

It  is  next  objected  by  appellants  that  the  circuit  court  had 
no  jurisdiction  to  confirm  the  assessment. 

Sections  eight  and  nine  of  the  act  of  1871,  under  which 
these  proceedings  were  had,  prescribe  in  what  manner  judg- 
ment shall  be  obtained  on  the  assessments,  and  this  mode  was 
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pursued  in  this  case.  But  appellants  contend  that  section  18 
of  article  6  of  the  constitution  confers  exclusive  jurisdiction 
upon  the  county  courts  to  hear  and  determine  such  assess- 
ments. 

The  provision  is,  in  substance,  that  county  courts  shall  have 
original  jurisdiction  in  proceedings  for  the  collection  of  taxes 
and  assessments. 

There  is  nothing  in  this  clause  requiring  us  to  hold  that,  by 
this  grant  of  original  jurisdiction  in  the  specified  cases  to 
county  courts,  it  is,  necessarily,  exclusive.  The  same  consti- 
tution, by  section  12  of  the  same  article,  provides  that  circuit 
courts  shall  have  original  jurisdiction  of  all  causes  in  law  and 
equity,  and  such  appellate  jurisdiction  as  is  or  may  be  pro- 
vided by  law,  etc. 

What  is  necessary  to  a  cause  at  law?  An  actor  reus  and 
judex.  We  find  all  these  constituents  in  this  case,  and  having 
them,  we  are  bound  to  hold  it  is  a  cause  at  law  of  which  the 
circuit  court  had  jurisdiction. 

By  the  second  section  of  the  same  article  of  the  constitu- 
tion, it  is  provided  that  the  Supreme  Court  shall  have  original 
jurisdiction  in  cases  relating  to  the  revenue,  in  mandamus  and 
habeas  corpus.  Yet  who  doubts  that  circuit  courts,  being 
courts  of  general  jurisdiction,  can  be  clothed,  by  statute,  with 
the  power  to  hear  and  determine  actions  on  the  bonds  of  collect- 
ors of  the  revenue,  and  award  writs  of  mandamus  and  of  habeas 
corpus  f  The  latter  power  is  expressly  conferred  upon  them 
by  statute.  Ch.  67,  R.  S.,  title,  "Mandamus,"  351 ;  ibid.  Ch. 
48,  title,  "Habeas  Corpus,"  269. 

It  is  further  insisted  by  appellants  that  the  assessment  is 
not  in  compliance  with  section  10  of  article  9  of  the  consti- 
tution, which  requires  that  taxes  shall  be  uniform  with  respect 
to  persons  and  property  within  the  jurisdiction  of  the  body 
imposing  the  same.  That  such  is  the  requirement  in  cases  of 
taxation,  has  often  been  decided  by  this  court.  Board  of 
Supervisors  of  Bureau  County  v.  Chicago,  Burlington  and  Quincy 
R,  B.  Co.  44  111.  229;  The  Chicago  and  Northwestern  Railway 
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Company  V.  The  Board  of  Supervisors  of  Boone  County,  \h.  240; 
Darling  v.  Gunn,  Toion  Collector,  etc.  50  ib.  424.  It  is  claimed, 
however,  by  appellees,  that  these  proceedings  were  had 
under  the  first  clause  of  section  9  of  article  9  of  the  consti- 
tution, which  provides  that  "the  general  assembly  may  vest 
the  corporate  authorities  of  cities,  towns  and  villages  with 
power  to  make  local  improvements  by  special  assessment  or 
by  special  taxation  of  contiguous  property  or  otherwise." 
This  clause  is  a  grant  of  power  to  the  general  assembly,  and 
how  they  have,  in  part,  exercised  it  appears  froni  the  act  of 
1871.  Section  6  of  that  act  provides,  "as  soon  as  practicable, 
a  special  assessment  may  be  made  by  the  supervisors  and 
assessors,  corporate  authorities  of  the  towns  in  which  any  such 
park  may  be  situated,  on  all  the  lands  and  lots  within  the  cor- 
porate limits  of  such  town  benefited  by  the  proposed  improve- 
ment and  enlargement  of  any  such  park,  and  not  greater  than 
the  benefits  thereto,  in  the  proportion  to  the  benefits  resulting 
thereto  by  such  proposed  improvement  and  enlargement,  but 
the  aggregate  amount  of  such  assessment  shall  not  exceed  the 
probable  damages  for  taking  such  land  and  the  costs  and  ex- 
penses incident  to  such  taking,  the  costs  and  expenses  of  said 
appraisement  and  of  making  such  assessment  and  collecting 
the  same,  and  the  probable  increase  of  damages,  costs  and 
expenses  in  case  appeals  shall  be  taken,  of  which  such  corporate 
authorities  shall  be  the  judges. 

As  we  understand  this  section,  the  report  must  show  what 
amount  was  assessed  against  each  separate  tract.  The  testi- 
mony of  Mr.  Culver,  one  of  the  assessors  who  signed  the  re- 
port, shows  that  this  was  not  done.  A  gross  sum  was  adopted 
as  the  amount,  namely :  one  million  two  hundred  thousand 
dollars,  which  included  the  probable  damages.  This  was  done 
by  the  officers  of  North  Chicago  and  of  Lake  View  jointly, 
as  officers  of  the  same  municipality.  It  was  necessary,  under 
the  law,  that  the  report  should  show  that  the  assessment  was 
made  upon  the  basis  prescribed  by  it.  It  appears,  however, 
from  Mr.  Culver's  testimony,  that,  after  the  assessment  of  the 
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two  towns  was  in  fact  made,  there  was  added  to  it  the  gross 
sum  of  two  hundred  thousand  dollars  upon  the  property  in 
North  Chicago^  merely  on  the  basis  of  density  of  population 
and  superiority  of  improvements. 

We  are  at  a  loss  to  perceive  by  what  authority  the  board  of 
assessors  added  this  large  sum,  regardless  of  the  assessed  value 
of  North  Chicago  and  Lake  View,  on  the  property  of  one  of 
these  towns,  merely  on  account  of  density  of  population  and 
superiority  of  improvements.  These  are  not  elements  to  be 
taken  into  the  account,  but  the  benefits  to  property  within 
the  territory  in  which  the  proposed  improvements  are  to  be 
made.  To  hold  that  tliis  board  of  assessors  have  the  power, 
by  mere  guess-work,  to  throw  upon  one  portion  of  this  terri- 
tory two  hundred  thousand  dollars,  after  its  value  had  been 
assessed  on  the  basis  stated,  would  vest  them  with  a  most  ar- 
bitrary power,  and  of  the  most  dangerous  tendency. 

Though  this  is  an  assessment  under  the  clause  of  the  consti- 
tution  of  1870,  which  we  have  quoted,  there  is,  notwithstand- 
ing, some  analogy  between  such  a  case  and  a  case  arising 
under  the  taxing  power. 

In  the  case  of  The  Board  of  Supervisors  of  Bureau  County  y. 
The  a  B.  and  Q.  R.  R.  Co.  44  111.  229,  the  railroad  company 
returned  to  the  assessors  a  schedule  of  their  taxable  property 
in  that  county,  as  required  by  law,  which,  upon  examination, 
proved  to  be  more  liberal  in  regard  to  valuation  than  the 
other  property  in  the  county  assessed  by  the  different  town- 
ship assessors,  but,  notwithstanding  this,  the  board  of  super- 
visors added  forty  per  cent  to  the  same.  Upon  appeal  to 
this  court,  it  was  held  the  assessment  thus  made  upon  the 
railroad  property  was  unauthorized  and  void  for  want  of  uni- 
formity. 

It  may  be  admitted  that  the  principle  of  uniformity  is  not 
the  main  principle  on  which  the  assessments  in  this  case  were 
to  be  made,  but  they  were  to  be  made  on  the  value  of  the 
property  in  proportion  to  the  benefits  thereto.     After  they 
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were  made,  we  can  not  understand  why  two  hundred  thous- 
and dollars  should  be  added  on  the  property  of  North  Chi- 
cago. Were  we  apprised  of  the  rule  which  governed  the 
board  of  assessors,  we  might  not  consider  it  unreasonable. 
Mere  density  of  population  and  superiority  of  improvements 
are  not,  of  themselves,  an  acknowledged  basis  in  like  cases. 
It  is  next  insisted  by  appellants  that  the  assessment  is  not 
for  a  corporate  purpose.  The  provision  in  section  nine  of 
article  nine  of  the  constitution,  above  cited,  provides,  "that 
the  general  assembly  may  vest  the  corporate  authorities  of 
cities,  towns  and  villages  with  power  to  make  local  improve- 
ments." Is  the  assessment  for  this  park  a  local  improvement 
within  the  meaning  of  this  clause?  afl 

From  the  evidence  in  the  record,  it  appears  this  park  is  to 
be  constructed  within  the  corporate  limits  of  two  towns.  The 
property  in  both  the  towns  is  assessed  to  defray  the  costs  and 
expenses  of  acquiring  the  land  and  improving  the  park,  and 
assessments  are  to  be  paid  by  the  property  owners  of  those 
towns,  not  to  pay  for  lands  lying  inside,  and  improvements 
which  are  to  be  made  within  those  towns,  but  for  lauds  situate 
outside,  and  for  improvements  which  are  to  be  made  outside 
of  the  corporate  limits  of  such  towns.  Thus,  taxes  paid  on 
property  in  North  Chicago  would  be  expended  for  lands  and 
improvements,  some  of  them  in  North  Chicago  and  some  in 
Lake  View,  and  taxes  paid  on  property  situated  in  Lake 
View  would  be  expended  in  North  Chicago.  How,  then,  can 
it  be  contended  that  the  creation  of  a  park  in  Lake  View  by 
taxes  in  part  paid  by  North  Chicago  would  be  a  local  improve- 
ment of  North  Chicago,  or  vice  versa  in  Lake  View? 

We  must  hold,  therefore,  that  an  assessment  on  property 
in  North  Chicago,  for  a  local  improvement  in  Lake  View,  or 
vice  versa,  is  not  within  the  meaning  we  are  disposed  to  give 
this  clause  of  the  constitution. 

It  is  further  objected  by  appellants  that  the  assessment  was 
not  made  by  the  corporate  authorities  of  Lake  View  or  of  North 
Chicago.     Section  6  of  the  act  of  June  16,  as  we  have  said, 
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declares,  "  as  soon  as  practicable,  a  special  assessment  may  be 
made  by  the  supervisors  and  assessors,  corporate  authorities 
of  the  towns  in  which  any  such  park  may  be  situated,"  etc. 
From  the  record,  it  appears  that  the  supervisors  and  assessors 
of  the  towns  of  North  Chicago  and  Lake  View  met  together, 
and,  as  one  body,  made  the  assessment  on  the  property  in 
North  Chicago  and  Lake  View.  We  are  unable  to  recognize 
this  as  a  compliance  with  the  law,  which  requires  that  the 
assessment  shall  be  made  by  the  supervisors  and  assessors, 
corporate  authorities  of  said  towns. 

Were  the  supervisor  and  assessor  of  North  Chicago,  who 
assessed  the  property  in  Lake  View,  the  corporate  authority 
of  Lake  View,  or  the  supervisor  and  assessor  of  Lake  View 
the  corporate  authority  of  North  Chicago?  We  think  not. 
The  law  does  not  make  them  such,  and  we  are  unable  so  to 
regard  them.  We  can  not  understand  by  what  process  the 
supervisors  and  assessors  of  North  Chicago  could  assume 
jurisdiction  over  property  in  Lake  View,  they  deriving  none 
of  their  powers  from  the  people  of  that  locality.  And  the 
same  may  be  said  with  regard  to  the  supervisors  and  assessors 
of  Lake  View.  They  have,  by  law,  no  jurisdiction  over 
property  in  North  Chicago,  and  derive  none  of  their  powers 
from  its  inhabitants. 

We  forbear  comment  upon  other  points  made  on  the  record, 
as  those  we  have  discussed  are  decisive  of  the  case. 

For  the  reasons  given,  the  judgment  of  the  circuit  court 
is  reversed  and  the  cause  remanded. 

Judgment  reversed.^ 

Mr.  Justice  Sheldon  took  no  part  in  the  decision,  being 
interested  in  the  question. 

♦Jones  v.  Comrs.  Lincoln  Pake. 

Mr.  Chief  Justicr  Bebese  :    This  case  is,  in  principle,  the  same  aa  the  preceding  case 
ud  ia  decided  in  the  same  way.    The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


568  Carroi.i.  v.  City  of  East  St.  Louis.      [June  T. 

Syllabus. 

John  B.  Caeeoll 

V. 

The  City  of  East  St.  Louis. 

1.  Foreign  corporation — power  to  purchase  and  hold  lands  in  this 
State.  A  corporation,  created  in  another  State  for  the  sole  purpose  of 
buying  and  selling  lands,  has  no  power  to  purchase  and  hold  the  title  to 
lands  in  this  State,  as  it  is  against  the  general  policy  of  our  legislation  on 
the  subject  of  domestic  corporations,  and  would  tend  to  create  perpe- 
tuities. 

2.  Same — contracts  enforced  by  comity  only.  It  is  well  established  that 
a  corporation  created  in  one  State  can  not  exercise  its  functions  in  another 
State  or  sovereignty  without  permission  of  the  latter,  express  or  implied. 
The  comity  between  States,  so  far  as  it  relates  to  corporations,  depends 
for  its  exercise  upon  the  laws  of  the  sovereignty  in  which  the  power  is  to 
be  exercised.  The  comity  thus  extended  is  the  voluntary  act  of  the  State 
or  nation  by  which  it  is  ofl'ered,  and  is  inadmissible  when  contrary  to  its 
policy  or  prejudicial  to  its  interests. 

3.  In  the  absence  of  any  positive  law  denying  or  restraining  the  op- 
eration of  a  foreign  law,  courts  of  justice  will  presume  the  tacit  adoption 
of  them  by  their  own  government,  unless  they  are  repugnant  to  its  policy 
or  prejudicial  to  its  interests.  The  public  policy  of  a  State  must  be  de- 
termined  by  reference  to  its  general  legislation,  either  by  prohibitory  or 
enabling  acts,  or  by  its  general  course  of  legislation  on  the  given  subject. 

4.  State  policy — law  making  power  must  determine.  It  is  the  legisla- 
tive, and  not  the  judicial  power  in  the  State,  that  must  control  and  give 
shape  to  its  public  policy.  Courts  can  only  ascertain  and  observe  that 
policy,  and  apply  it  to  cases  as  they  arise,  without  changing  or  obstruct- 
ing it. 

5.  A  corporation,  created  by  the  general  assembly  of  the  State  of  Con- 
necticut, for  the  purpose  of  purchasing  and  selling  lands  to  the  extent  of 
$500,000,  there  being  nothing  in  its  charter  compelling  the  company  to 
sell  lands  it  might  acquire,  within  any  fixed  period,  expended  its  whole 
capital  stock  in  the  purchase  of  land  in  this  State,  and  made  a  deed  for 
the  conveyance  of  a  lot  to  the  city  of  East  St.  Louis :  Held,  in  an  action 
of  ejectment  by  the  city  to  recover  possession  of  the  lot,  that  the  foreign 
corporation  took  no  title  by  its  attempt  to  purchase,  and  were  unable  to 
transmit  any  to  the  city. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 
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Mr.  Charles  Conlon,  and  Messrs.  John  M.  &  John 
Mayo  Palmer,  for  the  appellant. 

Mr.  Wm.  H.  Underwood,  Mr.  C.  C.  Whittlesey,  and 
Messrs.  Glover  &  Shepley,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  brought  by  appellee,  in 
the  circuit  court  of  St.  Clair  county,  against  appellant,  to  re- 
cover a  number  of  lots  in  East  St.  Louis.  A  declaration  in 
the  usual  form  was  filed,  and  defendant  interposed  the  gen- 
eral issue.  The  case  was  submitted  to  the  court  for  trial, 
without  a  jury,  by  consent  of  the  parties,  and  the  issue  was 
found  for  plaintiff,  and  a  judgment  was  rendered  in  its  favor. 

The  parties  stipulated,  on  the  trial  in  the  circuit  court, 
that,  in  September,  1869,  the  fee  of  the  premises  in  dispute 
was  in  Samuel  S.  M.  Barlow  and  others,  and  that  they  con- 
veyed the  lands  in  dispute  to  the  "Connecticut  Land  Com- 
pany ;"  that  it  was  a  body  corporate,  created  by  the  general 
assembly  of  the  State  of  Connecticut,  by  act  of  the  27th  of 
July.  1860.  Their  charter  shows  that  Joseph  Alsop,  Wm. 
M.  McFarland,  Samuel  S.  M.  Barlow  and  Wm.  H.  Aspinwall 
were  created  a  corporation,  with  a  capital  stock  of  $200,000, 
with  the  privilege  to  increase  it  to  half  a  million. 

They  are  empowered  by  their  charter  to  adopt  by-laws, 
provided  they  do  not  conflict  with  their  charter,  or  the  laws 
of  Connecticut.  The  body  is  empowered  to  receive,  grant, 
convey,  dispose  of  and  transfer  real  estate,  and  to  take  the 
management  and  charge  of  the  same,  as  well  as  such  personal 
property  as  they  may  deem  necessary  to  carry  on  their  busi- 
ness transactions,  and  sell  and  exchange  the  same  for  other 
property  as  they  may  deem  to  the  interest  of  the  corporation. 
They  are  also  authorized  to  make,  execute  and  deliver  all 
necessary  instruments,  either  with  or  without  the  seal  of  the 
corporation. 
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The  charter  provides  that  the  affairs  of  the  company  shall 
be  managed  by  not  less  than  seven  directors,  one  of  whom 
shall  be  president.  The  office  of  the  company  is,  by  the  char- 
ter, located  at  Hartford,  in  that  State. 

It  appears,  from  the  stipulation,  that  the  company  pur- 
chased the  property  of  Barlow  and  others,  and  took  posses- 
sion and  held  it  until  they  conveyed  to  the  city.  It  is  also 
agreed  that,  after  the  sale  was  made  to  the  city,  defendant  en- 
tered into  possession  of  the  lots  and  still  holds  them  ;  that 
the  company  holds  these  and  other  lands  in  and  near  the  city 
of  East  St.  Louis,  in  the  purchase  of  which  their  capital  of 
$500,000  has  been  expended.  And  it  was  finally  stipulated 
that  the  points  to  be  decided  were:  "Had  the  Connecticut 
Land  Company  power  under  their  charter  to  hold  the  lands 
in  fee  simple  under  the  deed  from  Barlow  and  others  ?  Had 
the  company  power  to  convey  the  title  in  fee  to  the  city  ?" 

Can  a  corporation,  created  in  another  State  for  the  sole 
purpose  of  buying  and  selling  lands,  come  here  and  prosecute 
the  business  for  which  it  was  created,  by  purchasing  and  hold- 
ing lands  in  this  State  ? 

Owing  to  the  interests  involved  in  the  case  under  consider- 
ation, and  the  results  which  may  flow  from  the  answer  which 
may  be  given  to  this  question,  it  is  supposed  to  assume  more 
than  ordinary  importance.  Whether  there  are  other  sales 
similar  to  this,  the  record  fails  to  disclose  ;  and  if  there  be 
any  others,  whether  many  or  few,  that  fact  could  not  change 
the  law  nor  the  decision  of  the  case,  and  hence  we  shall  dis- 
regard that  portion  of  the  argument  which  insists  that  other 
conveyances  are  endangered.  We  shall  endeavor  to  decide 
the  case  on  the  record,  as  made  and  presented  to  the  court. 

All  persons  in  the  profession,  we  presume,  will  admit  that 
a  corporation,  created  in  one  State,  can  not  exercise  its  func- 
tions in  another  State  or  a  different  sovereignty  without  per- 
mission. This  is  the  doctrine  announced  in  The  Bank  of  Au- 
gusta V.  Earle,  13  Peters,  589,  0.  &  M.  R.  R.  v.  Wheeler,  1 
Black,  297,    Ducat  v.    The  Gty  of  Chicago,  48  111.  172,    and 
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Paul  V.  Virginia.  8  Wallace,  168.  And  if  the  proposition 
were  not  so  fully  understood  and  so  firmly  established,  nu- 
merous other  eases  might  be  cited  as  confirming  the  rule. 

The  all  important  question,  then,  in  this  case  is,  to  deter- 
mine whether  consent  can  be  inferred  from  the  course  of  leg- 
islation as  indicating  the  general  policy  of  this  State.  If  such 
consent  exists,  it  can  be  gathered  alone  from  implication,  as 
there  is  no  direct  legislation  on  the  subject.  In  the  case  of 
The  Bank  of  Augusta  y.  Earle,  supra,  it  was  said  that  the  com- 
ity between  States,  so  far  as  it  relates  to  corporations,  de- 
pends for  its  exercise  upon  the  laws  of  the  sovereignty  in 
which  the  power  is  to  be  exercised,  and  a  corporation  can 
make  no  valid  contract  Avithout  their  sanction,  expressed  or 
implied.  The  comity  thus  extended  to  other  nations  is  no 
impeachment  of  sovereignty.  It  is  the  voluntary  act  of  the 
nation  by  which  it  is  offered,  and  is  inadmissible  when  con- 
trary to  its  policy  or  prejudicial  to  its  interests.  It  is  also 
said  in  the  same  case  that,  in  the  absence  of  any  positive  law 
affirming,  denying  or  restraining  the  operation  of  a  foreign 
law,  courts  of  justice  presume  the  tacit  adoption  of  them  by 
their  own  government,  unless  they  are  repugnant  to  its  policy 
or  prejudicial  to  its  interests.  It  must  be  conceded  that  each 
State  has  the  power,  uncontrolled  by  another,  to  establish 
rules  regulating  the  tenure  of  the  lands  lying  within  its  lim- 
its, and  the  manner  of  buying  and  selling  property  by  per- 
sons under  its  jurisdiction. 

If,  then,  as  there  is  no  direct  legislation  on  the  subject, 
this  purchase  by  the  Connecticut  Land  Company  is  repugnant 
to  the  policy  of  the  State,  or  it  is  prejudicial  to  its  interests, 
the  sale  we  have  seen  would  be  void.  In  this  investigation, 
it  must  be  remembered  that  the  law-making  power  of  the 
State  where  the  authority  is  proposed  to  be  exercised,  is  alone 
invested  with  the  authority,  and  must  determine  its  public 
policy.  With  this  power  the  courts  have  not  been  intrusted. 
It  is  for  them  to  ascertain  and  apply  the  law  and  the  legisla- 
tive policy,  and  not  to  inaugura;e  it.     The   public   ])oIicy  of 


572  CAREiOLL  V.  City  of  East  St.  Louis.      [June  T. 

Opiuiou  of  the  Coun. 

the  State  maybe  ascertained  by  reference  to  the  general  course 
of  legislation,  either  by  prohibitory  or  enabling  acts,  or  by  its 
general  course  of  legislation  on  a  given  subject. 

Our  general  assembly  have,  in  a  variety  of  modes,  and  on 
a  very  large  number  of  occasions,  manifested,  in  unmistak- 
able terms,  a  determination  that  perpetuities  in  real  estate 
shall  not  exist  in  this  State.  To  prevent  it,  and  to  keep  the 
tenures  of  the  lands  in  the  State  free,  at  an  early  period  in 
the  legislation  of  the  State,  the  common  law  allowing  entails 
was  abolished,  and  such  conveyances  rendered  inoperative  to 
create  such  an  estate.  And,  inasmuch  as  such  tenures  create 
a  perpetuity  in  particular  families,  it  tends  to  give  to  them 
special  privileges  not  enjoyed  by  all.  It  is  the  foundation 
upon  which  aristocracies  are  built  and  sustained.  It  takes 
real  estate  out  of  market  and  prevents  its  acquisition  by  the 
citizens  generally,  and  prevents  its  distribution  even  in  fam- 
ilies by  devise  or  descent.  These,  and  it  may  be  other  con- 
siderations, have  induced,  it  is  believed,  every  State  in  the 
Union  to  abolish  estates  tail,  because  they,  by  creating  per- 
petuities, are  not  in  harmony  with  the  principles  upon  which 
our  government  is  based,  and  are  prejudicial  to  the  general 
welfare  and  prosperity  of  our  people. 

The  policy  of  the  legislation  in  this  country,  ever  since  the 
establishment  of  our  form  of  government,  has  been  with  a 
view  to  leave  all  free  to  acquire  property,  and  to  protect  and 
foster  no  class  by  conferring  special  privileges,  or  placing,  or 
even  permitting  wealth  to  be  placed,  in  the  hands  of  a  por- 
tion, to  be  held  in  perpetuity.  In  fact,  its  pernicious  effects 
were  so  clearly  seen  and  felt  in  Great  Britain,  that  perpetu- 
ities have  been  discountenanced  in  their  jurisprudence.  The 
theory  of  our  government  is,  that  not  only  the  laws  must  pro- 
tect all  alike,  but  that  every  citizen  must  be  left  equally  free 
in  the  pursuit  and  acquisition  of  property.  When  feudalism 
prevailed  throughout  Europe,  the  care  of  the  governments 
was  for  the  lords  and  the  privileged  classes,  and  entails  and 
perpetuities  of  tenures  in  their  families,  or  particular  portions 
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of  them,  was  adopted  as  the  best  means  to  secure  their  con- 
tinued wealth  and  influence.  But  as  trade  and  commerce  ad- 
vanced, and  the  principles  of  free  government  became  better 
understood,  it  was  found  that  the  public  welfare  was  retarded 
by  restrictions  upon  the  tenures  to  their  landed  property,  and 
for  centuries  the  fetters  that  have  trammeled  it  have  been 
gradually  and  constantly  relaxing  and  being  removed,  until 
many  of  the  inconveniences  attending  the  system  have  dis- 
appeared. 

Of  the  same  nature  as  the  feudal  system  were  monasteries 
and  religious  houses,  that  acquired  large  bodies  of  lands  and 
held  them  in  perpetuity.  The  prejudicial  effects  of  this  pol- 
icy were,  at  an  early  day,  felt,  as  it  took  real  estate  out  of  the 
commerce  of  the  country,  and  was  found  to  be  a  serious  im- 
pediment to  national  prosperity  if  not  to  advancing  civiliza- 
tion. This  was,  perhaps,  the  strongest  motive  that  led  to  the 
enactment  of  the  laws  of  mortmain  in  Great  Britain.  There 
were,  no  doubt,  other  considerations,  such  as,  that  it  curtailed 
the  power  and  influence  of  the  feudal  lords,  and  their  loss  of 
revenues,  by  being  deprived  of  their  escheats,  wardships,  re- 
liefs and  the  like.  Hence,  these  laws  of  mortmain  were 
adopted,  allowing  the  lord  immediate  to  declare  a  forfeit- 
ure of  the  estate  sold  to  a  corporation,  and  on  his  failing  to 
do  so,  then  the  lord  mediate  might,  and  on  his  failure  to  do 
so,  then  the  king. 

Thus  it  will  be  observed  that  these  statutes  do  not  prevent 
corporations  from  taking  title  by  conveyance,  but  only  en- 
abled the  forfeiture  of  the  title,  which  thus  passed  to  the  lord 
or  the  king.  If,  then,  these  bodies  are  not  prohibited  from 
taking  by  the  laws  of  mortmain,  they,  if  in  force  in  this  State, 
would  not  prevent  this  corporation  from  holding  lands  until 
the  State  should  proceed  and  obtain  a  forfeiture.  Whether 
or  not  they  are  in  force  when  applied  to  a  proper  case,  we 
shall  not  now  determine,  as  we  think  they  have  no  applica- 
tion to  this  case. 


574  Carroli.  v.  City  of  East  St.  Louis.      [June  T. 

Opinion  of  the  Court. 

Our  general  assembly  have,  from  the  very  organization  of 
our  government,  manifested  a  clear  and  decided  opposition  to 
permitting  corporate  bodies  to  hold  lands  to  any  great  extent 
in  perpetuity.  In  granting  charters  to  insurance,  agricul- 
tural, manufacturing  and  benevolent  organizations,  of  which 
we  have  large  numbers,  as  a  general  rule,  with,  it  may  be,  a 
few  exceptions,  when  authorized  to  buy  and  sell  lands,  they 
have  been  restricted  to  a  small  quantity.  So  jealous  has  been 
the  legislature  of  the  power  to  purchase  and  sell  lands  by 
these  organizations,  that  it  adopted,  as  a  policy,  that  the  au- 
thority thus  given  should  not  be  perverted  and  abused  ;  that 
thev,  as  an  undoubted  policy,  limited  the  power  to  only 
enouffh  of  real  estate  to  enable  them  to  carry  out  and  accom- 
plish  the  purposes  of  their  organization,  other  than  buying 
and  selling  real  estate. 

In  the  advancement  of  education,  the  most  cherished  ob- 
ject of  our  people  and  their  representatives,  we  would  expect, 
if  anywhere,  to  find  the  greatest  and  most  liberal  relaxation 
of  this  policy.  If  permitted  to  own  and  lease  large  farms, 
colleges,  academies  and  seminaries  could  thus  greatly  in- 
crease their  revenues  and  avoid  the  financial  embarrassments 
that  so  generally  overtake  and  destroy  these  popular  institu- 
tions. But  even  the  great  object  of  education  has  not  in- 
duced our  general  assembly  to  depart  from  its  policy  of  pre- 
venting these  bodies  from  holding  lands  in  perpetuity.  In 
the  great  number  which  have  been  incorporated  by  special 
charter,  we  have  examined  many,  but  have  found  none  but 
are  limited  to  comparatively  a  small  quantity  of  land.  The 
general  assembly  seem  to  have  been  determined,  no  matter 
how  useful  the  ownership  of  land  in  perpetuity  might  be  in 
supporting  these  institutions,  or  how  much  it  might  aid  in 
accomplishing  the  object  of  their  creation,  they  should  not 
have  that  means.  And  where,  in  such  charters,  power  has 
been  given  to  receive  donations  of  lands,  they  have,  almost 
invariably,  been  required  to  sell  it  in  three,  five,  seven  or  ten 
years,  at  most,  tlius  unmistakably  showing  a  settled  policy 
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that  no  means  should  be  possessed  by  corporations,  whether 
as  the  primary  or  auxiliary  purpose  of  their  creation,  to  hold 
lands  in  perpetuity.  So  with  churches  ;  all  know  that  the 
burthens  of  supporting  religion  could  be  greatly  diminished 
if  they  could  hold  large  bodies  of  lands  and  houses,  and  de- 
rive large  revenues  from  rents  and  profits.  But  it  is  believed 
that  our  legislature  has  not,  unless  it  be  with  rare  exceptions, 
departed  from  its  fixed  policy,  even  with  these  bodies,  where 
incorporated. 

In  fact,  the  whole  course  of  our  legislature,  in  the  hun- 
dreds of  charters  granted,  shows  a  fixed  and  stern  determina- 
tion not  to  yield  such  powers  to  these  bodies.  At  the  session 
of  1843,  the  general  assembly  passed  a  general  law  author- 
izing the  organization  of  incorporated  seminaries  and  acad- 
emies of  learning.  Whilst  this  law  granted  large  powers  to 
such  bodies,  it  expressly  inhibits  them  from  severally  holding 
more  than  160  acres  of  land.  This  law  was  revised  in  1849, 
when  the  power  to  hold  lands  was  increased  to  ICOO  acres. 
In  1835,  (p.  188.)  a  general  law  was  adopted,  authorizing  the 
incorporation  of  religious  societies,  and  by  it  these  bodies 
are  limited  to  ten  acres.  And  the  act  of  1839  authorized  any 
church  to  hold  forty  acres  for  camp-meeting  grounds.  The 
general  law,  found  in  the  Revised  Statutes,  p.  121,  for  the  in- 
corporation of  libraries,  limits  their  property,  real  and  per- 
sonal, to  the  annual  value  of  $600,  exclusive  of  their  library 
and  the  annual  payments  made  by  the  members. 

In  1849,  a  general  law  was  adopted,  authorizing  boards  of 
trade  to  be  incorporMed,  and  limits  their  power  to  hold  real 
estate  to  one  city,  town  or  village  lot,  and  building,  in  the  city, 
town  or  village   where  the  body  is  located. 

In  1852,  a  general  law  was  passed  authorizing  the  incorpo- 
ration of  hospitals  for  boatmen,  and  it  limits  the  amount  of 
land  such  an  organization  can  hold  to  ten  acres. 

At  the  session  of  1855,  a  law  was  adopted  authorizing  the 
incorporation  of  agricultural  societies,  and  they  are  prohib- 
ited from  holding  more  than  $10,000  worth  of  property,  of 
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every  kind  or  description.  At  the  same  session,  a  law  was 
adopted  authorizing  the  formation  of  incorporated  cemetery 
associations,  and  they  are  limited  to  fifty  acres. 

At  the  session  of  1859,  a  law  was  passed  authorizing  the 
formation  of  benevolent  societies  as  incorporated  bodies,  and 
bv  implication  limits  the  power  to  hold  real  estate  to  the  lot 
and  house  used  by  the  company,  and  to  donations,  which,  by 
the  eighth  section,  is  required  to  be  sold  within  five  years. 

At  the  session  of  1849,  a  law  was  adopted,  enabling  the 
formation  of  corporations  for  manufacturing,  agricultural, 
mining  and  mechanical  purposes,  and  it  limits  the  amount  of 
real  estate  which  they  may  hold  to  what  is  necessary  to  carry 
out  the  general  purposes  of  their  organization. 

Another  law  was  adopted  in  1859,  for  the  organization  of 
incorporations  for  benevolent,  educational,  library,  musical, 
scientific  and  missionary  purposes.  The  eighth  section  pro- 
hibits, by  implication,  the  holding  of  real  estate  to  the  lot  and 
building  thereon  used  by  the  company,  and  requires  dona- 
tions of  lands  to  be  sold  in  five  years. 

In  the  act  of  1857  (p.  161),  the  incorporation  authorized 
for  manufacturing,  mining,  mechanical  and  chemical  pur- 
poses, is  authorized  to  hold  only  so  much  real  estate  as  may 
be  necessary  to  carry  out  the  purposes  of  their  organization. 
Other  general  laws  might  be  referred  to,  as  well,  it  is  be- 
lieved, as  hundreds  of  special  acts  which  contain  similar  re- 
strictions. 

We  are  fully  aware  that  the  object  of  the  creation  of  such 
bodies  was  not  to  buy  and  sell  lands,  but  the  legislature  seem 
to  have  been  vigilant  in  expressly  preventing  such  bodies  from 
using  the  power  contained  in  most  of  their  charters  to  pur- 
chase and  convey  such  property,  from  being  perverted  to  such 
a  use.  It  is  this  extreme  caution  that  manifests  the  policy 
of  the  law-making  power  of  the  State.  We  do  not  infer  this 
policy,  as  seems  to  be  supposed,  because  the  legislature  did 
not,  in  terms,  confer  the  power  on  these  various  bodies,  but  it 
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is  from  the  almost  uniform  prohibition  of  its  exercise,  and  in 
this  is  the  distinction. 

We  have  been  referred  to  some  half  a  dozen  private  acts 
passed  by  our  general  assembly,  creating  corporations  for  va- 
rious purposes,  in  which  power  is,  incidentally  in  some,  and 
as  the  primary  object  in  others,  given  to  buy  and  sell  lands.. 
They  are  special  and  private  laws,  and  to  our  minds  do  not 
tend,  in  the  slightest  degree,  to  determine  the  general  policy 
of  the  State  on  the  subject.  Like  all  other  exceptions,  they 
tend  to  establish,  rather  than  impair,  the  force  of  the  general 
rule.  It  is  to  the  general  laws  of  a  State  to  which  all  persons 
refer  to  ascertain  its  general  policy,  but  in  this  case  our  spe- 
cial legislation  is  overwhelmingly  in  support  of  the  general 
laws  on  the  subject.  We  are  totally  at  a  loss  to  conceive  how 
we  can  infer  that,  because  a  few  special  charters  are  opposed 
to  the  fixed  and  almost  uniform  policy  of  the  State,  for  a  half 
of  a  century  manifested  on  almost  every  occasion  when  a  char- 
ter was  asked,  that  the  entire  policy  of  the  government  has 
thus  been  changed.  We  regard  it  as  forming  none,  not  even 
the  slightest  ground,  for  such  an  inference.  But  since  the 
charters  referred  to  were  adopted,  as  also  that  under  consid- 
eration, the  same  policy  has  been  clearly  manifested. 

At  the  session  of  1871-2,  the  general  assembly,  in  revising 
the  general  incorporation  laws,  have  adhered  strictly  to  the 
policy  so  clearly  manifested  by  former  legislation.  The  first 
section  of  that  law  provides  for  the  formation  of  such  bodies 
for  any  lawful  purpose,  except  banking,  insurance,  real  estate, 
brokerage,  the  operation  of  railroads  and  the  business  of 
loaning  money.  It  is  contended  that  this  section,  by  impli- 
cation, authorizes  the  formation  of  incorporations  to  buy  and 
sell  real  estate,  as  it  does  not,  in  terms,  prohibit  it,  and  if  so 
the  Connecticut  Land  Company  may  do  so,  as  we  should  in- 
fer a  change  of  policy.  If  this  was  the  only  provision  in  this 
enactment,  it  would  be  a  violent  presumption,  in  view  of  the 
past  legislation,  to  arrive  at  such  a  conclusion.     But  the  fifth 

section  relieves  it  from  all  doubt,  if  there  is  any,  as  it  limits 
37— 67th  III. 
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all  but  churches  organized  under  the  act,  to  so  much  real 
estate  as  may  be  necessary  for  the  purposes  of  their  or- 
ganization. Churches  are,  as  before,  limited  to  ten  acres  ; 
but  corporations  are  authorized  to  purchase  lands  in  satisfac- 
tion of  debts  due  them,  but  are  required  to  offer  the  same  for 
sale  at  public  auction,  as  often,  at  least,  as  once  in  each  year, 
and  if  not  thus  sold  for  cost  and  interest  within  five  years, 
the  State's  Attorney  is  required  to  institute  proceedings  in 
the  circuit  court  for  the  sale  of  such  property. 

We  should  not  expect  that  foreign  corporations,  who  can 
perform  no  binding  act  in  our  State  without  our  consent, 
would  demand  more  rights  and  privileges  than  are  conferred 
on  oar  own,  created  by  general  law.  If  the  general  assembly, 
for  any  reason,  confers  special  powers  upon  a  few  corpora- 
tions that  have  been  persistently  and  almost  uniformly  de- 
nied to  all  other  corporations  of  our  State,  it  gives  foreign 
bodies,  who  only  act  here  by  mere  sufferance,  no  right  to  de- 
mand the  same  privileges.  They  should  surely  not  complain 
if  permitted  to  exercise  their  powers  here  to  the  extent,  and 
■onlv  to  the  same  extent,  that  similar  bodies  of  our  own  are 
:allowed  under  our  general  laws. 

Again,  we  learn  from  the  journals  of  the  two  houses  of  the 
general  assembly,  that  a  charter  similar  to  this,  and  appar- 
-ently  for  the  same  purpose,  and  to  subserve  the  same  interest, 
was  asked  at  the  session  of  1867,  but  it  failed  to  pass  because 
of  an  adverse  vote.  The  application  was  renewed  at  the  ses- 
sion of  1869.  The  bill  passed  both  branches  of  the  general 
assembly,  and  was  sent  to  the  Governor  for  his  approval,  but 
he  returned  it  with  his  objections,  to  the  Senate,  where  it 
originated.  In  his  message,  the  Governor  placed  his  objec- 
tions on  the  ground  of  public  policy  ;  and  that,  even  if  that 
bill  were  harmless,  still  it  would  form  a  dangerous  and  un- 
wise precedent.  In  these  views,  the  Senate  seem  to  have 
almost  unanimously  concurred,  although  the  charter  limited 
its  existence  to  twenty-five  years,  as  but  three  members  voted 


1873.]  Carroll  v.  City  of  East  St.  Louis.  579 

Opinion  of  the  Court. 

for  its  passage  notwithstanding  the  Governor's  objections,  and 
all  of  the  other  members  against  its  adoption. 

In  the  light  of  all  this  legislation,  it  would  require  a  great 
stretch  for  the  courts  to  disregard  the  policy  of  the  State 
which  has  obtained  from  the  first.  It  is  the  legislative, 
and  not  the  judicial  power  in  the  State,  that  must  control 
and  give  shape  to  its  public  policy.  That  power  does  not 
pertain  to  the  courts.  They  can  only  observe  that  policy 
and  apply  it  to  cases  as  they  arise,  without  changing  or 
obstructing  it. 

The  charter  of  this  company,  by  obscure  language,  gives 
power  to  purchase  lands,  and  authorizes  the  body  to  sell 
and  convey  the  same.  There  is  nothing  in  it  requiring 
them  to  sell  a  foot  of  such  lands  for  centuries  to  come, 
and  if  efforts  were  made  to  compel  them  to  sell,  then  the 
claim  of  vested  rights  would,  no  doubt,  be  interposed.  Again, 
that  body  is  beyond  the  reach  of  our  laws  to  dissolve  it  if 
they  abuse  their  franchises  and  forfeit  their  charter.  Hence 
it  would  be,  no  doubt,  highly  prejudicial  to  our  people  to 
have  lands  held  in  their  midst  in  perpetuity,  and  beyond  the 
reach  of  our  laws,  let  them  abuse  their  powers  as  much  as 
they  might  choose.  Nor  are  we  prepared  to  hold  that  a  sister 
State  may  send  here,  purchase  large  bodies  of  our  lands,  and 
lease  and  control  them  and  their  title  under  the  laws  of  that 
State.  And  if  the  State  can  not,  it  can  not  create  an  artifi- 
cial body  to  come  here  and  hold  them  under  such  regulations 
as  their  charters  or  amended  charters  may  prescribe. 

We  have  been  referred  to  numerous  and  able  opinions  of 
courts  of  other  States,  for  whom  we  have  the  highest  respect, 
which  announce  a  different  rule  from  that  we  have  adopted. 
In  those  opinions,  we  have  no  doubt  they  have  fully  and 
fairly  carried  out  the  legislative  policy  of  their  States.  But 
we  have  as  little  doubt  that  their  public  policy  differs  from 
ours.  "What  may  be  supposed  to  be  highly  calculated  to 
advance  the  public  interests  of  one  State,  may  be  regarded 
as  pernicious  in  another ;  hence  the  great  diversity  in  the 
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statutes  of  the  various  States,  which  are  but  a  manifesta- 
tion of  the  public  policy  of  each  State.  And,  in  the  light 
of  the  past  and  present  legislation  in  this  State,  we  do  not 
entertain  the  slightest  doubt  that  we  have,  in  this  case,  ad- 
hered strictly  to  the  fixed  policy  of  our  State,  and  if  so,  we 
are  powerless  to  change  that  policy  if  we  would.  If,  in 
our  conclusions,  we  are  mistaken,  the  legislature  can,  and 
no  doubt  will,  promptly  apply  the  corrective. 

We  will  say  that,  since  the  petition  for  a  rehearing  was 
filed,  we  have  gone  over  and  carefully  reviewed  the  entire 
grounds  of  our  decision,  and  have  found  nothing  to  even  cre- 
ate a  doubt  as  to  its  correctness,  but  have  availed  ourselves 
of  the  opportunity  of  putting  our  views  in  somewhat  a  dif- 
ferent form,  which  will  be  substituted  for  the  opinion  previ- 
ously filed.  We  are,  therefore,  compelled,  in  view  of  the 
conclusion  at  which  we  have  arrived,  to  hold,  that  it  is  man- 
ifestly against  public  policy,  and  would  be  prejudicial  to  our 
State,  to  permit  the  Connecticut  Land  Company  to  come 
here  and  purchase  and  hold  lands,  and  sell,  or  hold  them  in 
perpetuity,  as  they  might  choose;  and  we,  under  the  author- 
ity of  The  Bank  of  Augusta  v.  Earle,  supra,  must  hold  that, 
by  the  effort  to  purchase,  this  company  took  no  title  to  these 
lands,  and  were  unable  to  transmit  any  to  the  city.  Hence, 
there  was  no  right  to  recover,  and  the  judgment  must  be 
reversed. 

We  do  not  desire  that  what  we  have  said  shall  be  applied 
to  incorporations,  whether  domestic  or  foreign,  which  have 
purchased  lands  for  the  mere  purpose  of  erecting  offices  or 
buildings  necessary  for  the  purpose  of  carrying  out  the  legit- 
imate business  for  which  they  were  organized,  and  in  pur- 
chasing lands  in  collecting  debts.  In  such  cases,  where  their 
charters  have  authorized  it,  we  presume  they  might  purchase 
and  hold  real  estate  to  that,  but  no  greater  extent. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 
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Mr.  Justice  Scott,  and  Mr.  Justice  Sheldon  :  In  so  far 
as  the  above  opinion  would  hold  invalid  a  transfer  of  land 
by  the  corporation  to  a  purchaser,  we  are  not  prepared  to 
concur  therein. 


Samuel  Colcord 

V. 

Jediah  F.  Alexander. 

1.  CoNYEYANOE — sufficiency  of  description — parol  midence.  Any  descrip- 
tion adopted  in  a  deed  by  which  the  premises  intended  to  be  conveyed 
uiay  be  established  and  identified,  is  suflficient,  and  it  is  the  settled  doc- 
trine that,  for  the  purpose  of  sustaining  a  grant,  extrinsic  evidence  may 
always  be  used  to  identify  and  establish  the  objects  of  the  call  in  the  deed. 
A  devise  or  grant  will  only  be  declared  void  for  uncertainty  when,  after 
resort  to  oral  proof,  it  still  remains  a  matter  of  mere  conjecture  what  was 
intended  by  the  instrument. 

2.  Thus,  where  the  levy  of  an  execution  and  the  marshal's  deed  made 
to  the  purchaser  described  the  land  as  '■'■part  of  the  east  half  of  the  south 
west  quarter  of  section  ten,  in  township  five  north,  range  three  west  of 
the  third  principal  meridian,  situate  in  the  county  of  Bond,  and  State  of 
Illinois,  containing  sixty-four  acres  more  or  less,"  and  the  levy  further 
showed  that  it  was  levied  on  "as  the  property  of  the  within  named  defend- 
ants;" and  it  appeared  from  extrinsic  evidence  that  the  judgment  debtors 
owned  sixty-four  acres  in  the  section,  township  and  range  described : 
Held,  that  the  levy  and  deed  were  not  void  for  uncertainty,  as  the  land 
could  be  located  with  reasonable  certainty  by  the  previous  possession  and 
descriptions  contained  in  the  deeds  of  former  grantors. 

3.  If  the  description  had  been  of  a  less  number  of  acres  than  the 
debtors  owned  in  the  quarter  described,  then  it  would  h^ve  been  void 
for  uncertainty,  and  the  part  intended  could  not  be  shown  by  parol  proof. 

4.  If  a  party  sell  a  certain  number  of  acres,  or  all  the  land  he  has  in 
a  certain  locality,  it  may  be  shown  what  lauds  he  owned  in  the  locality. 

Appeal  from  the   Circuit  Court  of  Bond  county;  the  Hon 
Joseph  Gillespie,  Judge,  presiding. 


682  CoLCOED  V.  Alexander.  [June  T. 

Opinion  of  the  Court. 

This  was  a  bill  in  chancery,  by  Jediah  F.  Alexander  against 
Samuel  Colcord,  to  enjoin  the  defendant  from  committing  tres- 
passes, or  cutting  timber,  etc.,  upon  the  land  described  in 
the  bill,  and  to  quiet  title.  The  defendant  answered,  and  filed 
his  cross-bill  setting  up  title  derived  through  a  marshal's 
sale  and  deed  under  a  judgment  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Illinois,  and  exe- 
cution issued  thereunder  against  Lansing  &  Ostrom,  and 
praying  for  an  injunction  to  restrain  the  complainant  from 
the  commission  of  trespasses  on  the  same  land  and  to  quiet 
the  defendant's  title,  etc.  The  court  below  decreed  the  mar- 
shal's deed  of  the  land  null  and  void  for  uncertainty  of 
description,  made  the  complainant's  preliminary  injunction 
perpetual,  and  dismissed  the  defendant's  cross-bill.  From 
this  decree  the  defendant  appealed  to  this  court. 

Mr.  Geo.  P.  Strong,  for  the  appellant. 

Mr.  Wm.  H.  Underwood,  and  Mr.  T.  S.  Casey,  for  the 
appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Both  parties  claim  title  to  the  land  in  controversy  through 
Lansing  &  Ostrom  :  the  appellee  as  their  grantee,  and  the  appel- 
lant as  grantee  of  the  purchasers  at  the  marshal's  sale  under 
an  execution  issued  on  a  judgment  in  the  United  States  Cir- 
cuit Court  for  the  Southern  District  of  Illinois,  in  favor  of 
Gaylord,  Son  &  Co.,  and  against  Lansing  &  Ostrom. 

The  original  bill  in  this  cause  was  for  an  injunction  and  to 
quiet  title.  No  question  as  to  the  jurisdiction  of  the  court 
has  been  ma'de,  and  the  point  in  the  case  on  which  the  decis- 
ion turns  is,  whether  the  description  of  the  land  in  the  mar- 
shal's deed  to  the  Gaylords,  under  which  Colcord  claims 
title,  is  so  vague  and  indefinite  as  to  be  void  for  uncertainty, 
or  whether  the  land  intended  to  be  conveyed  may  be  located 
and  identified  by  oral  proof. 
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Among  other  tracts,  the  marshal  levied  the  execution  on 
the  following:  ''Part  of  the  E.  hf  S.  W.  qr.,  sec.  10,  T.  5N., 
R.  3  W.,  containing  64  acres,  more  or  less,  *  *  *  *  Jn 
Bond  county.  State  of  Illinois,  as  the  property  of  the  within 
named  defendants." 

By  this  description  the  land  was  advertised  and  sold  as  the 
property  of  the  judgment  debtors,  Lansing  &  Ostrom.  The 
time  for  redemption  having  expired,  and  the  land  not  being 
redeemed,  the  marshal,  after  reciting  fhe  levy  and  sale,  con- 
veyed the  same  to  Benjamin  and  Thomas  Gaylord  by  the  fol- 
lowing description  :  "  Part  of  the  east  half  of  the  south  west 
quarter  of  section  ten,  township  five  north,  range  three  west 
of  the  third  principal  meridian,  *  *  *  *  situated  in 
the  County  of  Bond,  and  State  of  Illinois,  containing  sixty- 
four  acres,  more  or  less." 

Without  the  aid  of  extrinsic  evidence  it  would  be  difficult 
to  locate  the  land  intended  to  be  conveyed.  This,  to  some 
extent,  is  true  of  all  descriptions.  Where  the  description  is 
by  Congressional  numbers,  or  by  metes  and  bounds,  resort 
must  be  had  to  oral  proof,  in  many  instances,  to  determine 
the  corners,  fix  the  witness  trees  or  other  monuments  that 
mark  the  boundaries,  in  order  to  locate  the  land  by  the 
description  given. 

Any  description  adopted  in  a  deed  by  which  the  premises 
intended  to  be  conveyed  may  be  established  and  identified,  is 
sufficient;  and  it  is  the  settled  doctrine,  for  the  purpose  of 
sustaining  a  grant,  extrinsic  evidence  may  always  be  used  to 
identify  and  establish  the  objects  of  the  call  in  the  deed.  A 
devise  or  grant  will  only  be  declared  void  for  uncertainty 
where,  after  resort  to  oral  proof,  it  still  remains  a  matter 
of  mere  conjecture  what  was  intended  by  the  instrument. 
Choteau  v.  JoJies,  11  111.  300  ;  Williams  v.  Warren,  21  111.  541 ; 
Warden  v.  Williams,  24  111.  67 ;  Dickenson  v.  Breeden,  30  111. 
279;  Townsend  v.  Downer,  23  Ver.  225  ;  Bates  &  Wise  y.Bank 
oj  Missouri,  15  Mo.  309. 


584  CoLCORD  V.  Alexander.  [June  T. 

Opinion  of  the  Court. 

In  the  case  at  bar,  we  think  the  land  may  be  located  with 
unmistakable  certainty  from  the  description  contained  in  the 
deed  itself,  and  it  is  therefore  sufficient  to  pass  the  title.  It 
was  levied  on  as  the  property  of  the  judgment  debtors.  The 
evidence  shows  they  owned  land  in  section  ten,  in  the  town- 
ship designated.  The  number  of  acres  is  given,  and  it  includes 
all  they  owned  in  section  ten.  The  surveyor,  who  was  a  witness 
on  the  trial,  says  there  is  no  difficulty  in  identifying  the  land 
from  the  description.  He  was  familiar  with  it,  and  knew  it 
as  the  land  of  Lansing  &  Ostrom.  Had  the  marshal  sold  a 
less  number  of  acres  than  the  judgment  debtors  owned  in 
section  ten,  then  the  description  would  have  been  void,  for 
it  would  have  been,  even  after  resort  to  oral  proof,  mere  con- 
jecture what  part  of  the  quarter  section  was  intended,  and 
the  cases  cited  by  counsel  for  appellee  would  be  in  point. 
Here  all  they  owned,  or  claimed  to  own,  in  that  quarter  section, 
was  levied  upon  and  sold,  and  it  is  shown  it  may  be  readily 
identified  by  the  previous  possession  and  the  descriptions 
contained  in  the  deeds  of  former  grantors.  A  description 
will  be  held  sufficient  which  can  be  rendered  certain  by  oral 
proof.  It  is  not  intended  by  such  evidence  to  enlarge  or  vary 
the  terms  used  in  the  deed.  This  could  not  be  done.  It  is 
simply  to  explain  whatever  ambiguity  there  may  be  in  the 
terms  actually  used.  For  example,  if  a  party  sell  his  farm 
as  black-acre,  and  have  other  farms,  the  purchaser  may  resort 
to  parol  evidence  to  prove  which  farm  is  black-acre.  Mar- 
shall V.  Gridley,  46  111.  247.  Or  if  a  party  sell  a  certain  num- 
ber of  acres,  or  all  the  land  he  has  in  a  certain  locality,  it 
may  be  shown  what  lands  he  owned  in  the  place  described. 

The  lands  of  Lansing  &  Ostram  in  section  ten  were  sold 
and  conveyed  by  the  marshal.  It  was  competent  to  show  by 
oral  proof  what  lands  they  owned,  and  it  appearing  from  the 
evidence  that  all  the  lands  they  owned  in  the  quarter  section 
of  section  ten  described,  were  conveyed,  no  reason  is  per- 
ceived why  their  title  did  not  pass  by  the  sale  and  convey- 
ance to  the  grantors  of  appellant. 
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Appellee  had  notice,  prior  to  his  purchase,  of  the  interest 
appellant  claimed  in  the  lands.  He  was  not,  therefore,  an 
innocent  purchaser,  and  the  title  of  appellant  must  be  held 
to  be  paramount. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause 
remanded,  with  directions  to  that  court  to  dismiss  the  original 
bill,  and  decree  the  relief  prayed  in  the  cross-bill. 

Decree  reversed. 


The  Couktt  Court  of  Pope  County  for  use  of  Jere- 
miah S.  Deen 

V. 

John  B.  Shepaed  et  al. 

Ofpicial  bond — whether  to  county  court — names  rejected  as  surplusage. 
Where  a  constable's  bond  was  made  payable  to  "John  M.  Boicourt,  county- 
judge  of  Pope  county,  and  to  Andrew  J.  Lisk  and  B.  W.  Holloway,  asso- 
ciate justices  of  said  court,  and  to  their  successors  in  office,  for  the  use  of," 
etc.,  it  was  held,  that  the  same  was  payable  to  the  "county  court"  of  the 
county,  the  names  being  regarded  as  surplusage,  and  therefore,  that  an 
action  thereon  was  properly  brought  in  the  name  of  "the  county  court  of 
Pope  county." 

Writ  op  Error  to  the  Circuit  Court  of  Pope  county; 
the  Hon.  David  J.  Baker,  Judge,  presiding. 

This  was  an  action  of  debt  against  a  constable  and  his 
sureties  upon  his  official  bond.  The  court  below  sustained  a 
demurrer  to  the  declaration  and  rendered  judgment  against 
Deen  for  costs.  To  reverse  this  judgment  the  plaintiff  sued 
out  this  writ  of  error. 


586  Pope  County,  etc.  v.  Shepard  et  al.      [June  T, 

Opinion  of  the  Court. 

Messrs.  Green  &  Gilbert,  for  the  plaintiffs  in  error. 

Mr.  James  M.  Warren,  for  the  defendants  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

We  are  unable  to  perceive  any  substantial  difference  be- 
tween the  way  the  obligee  is  described  in  the  official  bond 
sued  on  in  this  case,  and  that  in  Long  v.  County  Court  of  Scott 
County,  27  111.  384.  Here,  the  bond  is  payable  to  "John  M. 
Boicourt,  county  judge  of  Pope  county,  State  of  Illinois,  and 
to  Andrew  Lisk  and  B.  W.  Holloway,  associate  justices  of  said 
court,  and  to  their  successors  in  office,  for  the  use  of,"  etc. 
In  the  case  referred  to,  the  bond  was  payable  to  "William 
Leighton,  Robert  Husband  and  Jesse  Husted,  county  justices, 
together  constituting  the  county  court  of  the  county  of  Scott 
and  State  of  Illinois,  and  their  successors  in  office,  for  the  use 
of,"  etc.  The  decision  was  placed  upon  the  ground,  that,  by 
its  terms,  the  bond  was  payable  to  the  persons  named  who 
constituted  the  court;  that  the  names  of  the  individuals  com- 
posing the  court  might  be  rejected  as  surplusage,  and  the 
bond  regarded  as  payable  to  the  county  court. 

In  Boice  etal.  v.  Gilbert  et  al.  29  111.  527,  the  obligees  were 
described  as  "Samuel  S.  Gilbert,  county  judge,  George  A.  W. 
Cloud  and  George  Judd,  justices  of  the  county  of  Macoupin, 
and  unto  their  successors  in  office,  for  the  use  of,"  etc.,  and 
it  was  held,  the  county  court  could  not  be  regarded  as  the 
actual  obligee  of  the  bond,  because  it  could  not  be  ascertained, 
from  the  description,  that  the  officers  named  constituted  the 
county  court.  "We  know,"  said  the  court,  "that  the  county 
court  is  composed  of  the  county  judge,  and  two  justices  of 
the  county,  designated  in  a  particular  mode  for  that  purpose; 
but  there  is  nothing  to  show  that  these  two  justices  were 
designated  for  that  purpose.  For  aught  that  appears  these 
justices  may  have  been  just  common  ordinary  justices  of  the 
peace."     These   were  the  reasons   assigned   for  holding  that 
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the  bond,  in  that  case,  could  not  be  regarded  as,  in  legal 
eifect,  payable  to  the  county  court.  It  seems  to  us,  the  bond 
in  question  contains  words,  in  the  designation  of  theobligee^ 
which  supply  precisely  what  was  lacking  in  that  which  was 
the  basis  of  the  action  in  the  case  just  referred  to.  Those 
words  are:  "Associate  justices  of  said  court."  Boicourt  is 
named  as  county  judge  of  Pope  county.  The  court  of  which 
he  was  member  was  the  county  court.  Then  follows  the  names 
of  Lisk  and  Hollo  way,  "associate  justices  of  said  court," 
meaning,  of  course,  associate  justices  of  the  county  court. 
By  rejecting  the  names  of  the  individuals  as  surplusage,  the 
bond  may  be  regarded  as  payable  to  the  county  court  of  Pope 
county,  and  the  action  was  properly  brought  in  that  name. 
The  bond  is  set  out  in  hcec  verba  in  the  declaration,  which 
contains  the  averment  that  the  individuals  named  composed 
the  county  court  of  Pope  county. 

The  demurrer  was  improperly  sustained  to  the  declaration, 
for  which  the  judgment  will  be  reversed,  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrer  and  permit 

defendants  to  plead  over. 

Judgment  reversed. 


A.  L.  Stevens 

V. 

The  People  of  the  State  of  Illinois. 

1.  CbiminaIj  law — keeping  gaming  Jiouse.  When,  at  the  time  of  the 
arrest  of  one  as  the  keeper  of  a  common  gaming  house,  there  were  found 
seven  or  eight  persons  in  an  upper  room  in  the  act  of  playing  faro,  and 
the  proof  showed  that  the  premises  were  furnished  as  a  common  gaming; 
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house :  Held,  that  the  testimony  was  suflBcient  to  warrant  the  finding,  that 
the  room  was,  at  the  time  of  the  arrest,  fitted  up,  furnished  and  then  heing 
used  and  kept  as  a  common  gaming  house. 

2.  To  warrant  the  conviction  of  one  as  the  keeper  of  a  common  gam- 
ing house,  it  is  not  necessary  that  he  should  have  been  the  proprietor  or 
lessee  thereof,  or  directly  interested  in  the  profits  of  the  business  or  house. 
If  he  had  the  general  superintendence  or  charge,  though  simply  an  em- 
ployee  of  the  house,  he  may  be  regarded  as  the  keeper,  or  as  so  aiding  and  . 
abetting  in  the  commission  of  the  offense  of  keeping  the  house  as  to 
justify  his  conviction  for  the  offense. 

3.  Same — aiding  and  abetting  in  misdemeanors.  All  persons  who  aid, 
abet,  or  assist  in  the  commission  of  a  misdemeanor,  are  guilty  as  prin- 
cipals. 

Writ  of  Eeror  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  Lambert  Tree,  Judge,  presiding. 

Mr.  John  Lyle  King,  for  the  plaintiff  in  error 

Mr.  Charles  H.  Reed,  State's  Attorney,  for  the  People. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  for  keeping  a  common  gaming 
house,  framed  under  the  first  section  of  the  act  of  Feb.  29, 
1872,  Laws  of  1872,  p.  462,  upon  which  the  plaintiff  in  error 
was  convicted  in  the  criminal  court  of  Cook  county. 

The  court  below  gave  this  instruction,  on  behalf  of  the 
people : 

"The  court  instructs  the  jury,  that  this  is  an  indictment  for 
keeping  a  common  gaming  house.  If  the  jury  believe,  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  room  in 
question  was  a  common  gaming  house,  as  charged  in  the 
indictment,  and  that  the  defendant  was  present,  and  in  any 
way  or  manner  aided,  or  abetted,  or  assisted  in  keeping, 
operating  and  running  such  gaming  room,  as  charged  in  the 
indictment,  then  the  jury  should  find  the  defendant  guilty, 
although  he  was  not  the  actual  owner  or  proprietor  thereof." 
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And  refused  to  give  these  instructions,  asked  by  the  de- 
fendant : 

"If  the  jury  believe,  from  the  evidence,  the  defendant  was 
not  an  owner,  proprietor,  or  interested  in  the  profits  of  the 
business  or  house,  but  was  merely  there,  if  at  all,  as  an  em- 
ployee or  servant,  engaged  for  the  occasion  at  wages  or  gra- 
tuitously, with  the  profits,  if  any,  or  proceeds  of  the  game 
belonging  to  other  parties  as  owner,  the  defendant  is  not  a 
keeper  within  the  meaning  of  the  law,  and  defendant  ought 
to  be  acquitted." 

"The  keeper  of  a  gaming  house,  within  the  meaning  of  the 
law,  is  one  who  is  owner,  lessee,  proprietor,  or  directly  in- 
terested in  the  business  and  its  profits,  as  distinguished  from 
servants  or  employees,  and  has  control  or  voice  in  the  man- 
agement of  the  business." 

To  which  the  defendant  excepted. 

As  grounds  for  the  reversal  of  the  judgment,  it  is  urged, 
that  the  evidence  was  insufficient  to  show  that  the  place  in 
question  was  a  common  gaming  house,  and  that  if  it  were 
such,  defendant  below  was  not  the  keeper  of  it,  and  that 
there  was  error  in  giving  and  refusing  instructions. 

The  evidence  shows,  that,  on  the  night  of  February  5,  1873, 
the  plaintiff  in  error  was  arrested  in  an  upper  room  at  No. 
183  Madison  street,  Chicago,  with  seven  or  eight  other  per- 
sons, who  were  in  the  act  of  playing  faro. 

The  witnesses  appear  to  have  been  acquainted  with  the 
usual  furnishing  of  houses  of  this  description,  and  they  tes- 
tified, that  the  premises  in  question  were  furnished  as  a 
common  gaming  house,  describing,  in  detail,  the  particulars 
in  such  respect.  The  evidence  shows  more  than  a  mere 
assemblage  of  seven  or  eight  persons  and  the  playing  of  a 
game  of  faro. 

There  was  sufficient  testimony  to  warrant  the  finding,  that 
the  room  in  question  was,  at  the  time  of  the  arrest,  fitted  up, 


•590  Stevens  v.  The  People.  [June  T. 

Opinion  of  the  Court. 

furnished,  and  then  being  used  and  kept  as  a  common  gaming 
house. 

Was  the  plaintiff  in  error  the  keeper  of  it?  He  appeared, 
from  the  evidence,  to  be  the  one  in  charge  of  the  room,  and, 
in  our  judgment,  the  evidence  fully  justified  the  jury  in  find- 
ing that  he  had  the  superintendence  and  charge  of  the  same. 

A  stipulation  in  writing,  by  the  State's  Attorney,  was  in- 
troduced as  evidence,  on  behalf  of  the  defendant,  that  "Henry 
(reputed  to  be  a  gambler)  would  testify,  if  present,  that  said 
A.  L.  Stevens  was,  and  is  not  owner  or  proprietor  of  the 
house  in  question,  or  interested  in  the  profits  of  the  same,  as 
profits,  but  at  the  time  of  the  arrest  was  only  engaged  in 
dealing  the  cards." 

All  persons  who  aid,  abet  or  assist  in  the  commission  of  a 
misdemeanor,  are  guilty  as  principals. 

A  landlord  who  demises  premises  to  be  kept  for  the  pur- 
poses of  prostitution,  and  which  are  so  kept  with  his  knowl- 
edge, especially  when  he  derives  a  profit  from  that  mode  of 
using  the  property,  may  well  be  called  the  keeper  of  a  common 
bawdy  house,  and  may  be  indicted  and  punished  as  such;  and 
the  lessee  may  be  joined  with  the  lessor  in  the  indictment. 
The  People  v.  Ei'win,  4  Denio,  129. 

So,  where  the  defendant,  as  head  clerk  or  agent  for  another, 
has  the  general  management  and  supervision  of  a  store  in 
which  spirituous  liquors  are  sold  by  a  subordinate  clerk,  whom 
the  defendant  had  a  right  to  control,  it  was  held  that  he  might 
be  convicted  as  a  retailer  of  spirituous  liquors,  although  he 
did  not  carry  on  the  business  on  his  own  account,  but  for  an 
absent  principal.     State  v.  Dow,  21  Yt.  484. 

One  of  the  definitions  which  Webster  gives  of  '^keeper,'' 
is  ''one  who  has  the  care,  custody  or  superintendence  of  any- 
thing." 

The  instructions  refused  declare  the  doctrine,  that  to  war- 
rant the  conviction  of  the  defendant  as  the  keeper  of  a  com- 
mon   gaming  house,  he  must  have  been  the  proprietor  or 
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lessee  thereof,  or  directly  interested  in  the  profits  of  the  bus- 
iness or  house,  and  that  it  would  not  be  sufficient  that  he  was 
merely  an  employee. 

AVe  can  not  admit,  as  contended  by  counsel  for  plaintiff  in 
error,  that  the  word  keeper  necessarily  implies  either  owner- 
ship, or  the  right  to  participate  in  the  profits  of  the  thing 
kept. 

In  consonance  with  the  principle  of  the  authorities  cited, 
and  agreeably  to  the  definition  of  the  terra  keeper,  as  given 
bv  lexicographers,  we  are  of  opinion,  that  if  the  defendant 
had  the  general  superintendence  and  charge,  though  but  as 
an  employee  of  the  gaming  house  in  question  and  of  the  gam- 
ing there  carried  on,  he  might  be  regarded  as  the  keeper  of 
the  house,  or,  at  least,  that  he  so  efficiently  aided  and  abetted 
in  the  commission  of  the  offense  of  keeping  the  house,  that 
he  might  be  rightly  convicted  of  such  offense.  Such  a  con- 
struction, we  think,  does  no  violence  to  language.  Under 
the  opposite  construction  contended  for,  the  proprietors  of 
gaming  houses  might  live  in  another  State,  or  be  unknown, 
and  these  places  of  resort  for  gaming  purposes  be  maintained 
and  kept  up  in  our  midst,  through  the  agency  of  others,  with 
impunity. 

As  applicable  to  the  facts  of  the  case,  we  regard  the  in- 
struction given  as  substantially  correct^  and  those  refused  as 
properly  denied. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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David  S.  Baegee 

V. 

Elbeet  R.  Hobbs. 

1.  BrLii  OP  EXCEPTIONS — presumptton  in  absence  of.  Where  a  plea,  stricken 
from  the  files,  is  not  preserved  in  the  record  and  the  ruling  of  the  court 
thereon  is  not  preserved  by  bill  of  exceptions,  it  v?ill  be  presumed  that 
the  court  acted  rightly  in  striking  the  plea  from  the  files. 

2.  Deed — must  be  under  seal.  A  paper,  purporting  to  be  a  deed,  is  not 
valid  for  the  purpose  of  conveying  title,  unless  it  is  under  seal,  j'et,  when 
a  person  enters  into  possession  under  such  a  paper,  it  is  admissible  in 
evidence  for  the  purpose  of  showing  the  extent  of  his  possession,  and 
what  he  claimed  by  his  possession. 

3.  Possession — extent  of,  how  shown.  A  party  who  enters  into  posses- 
sion of  land  under  a  conveyance  from  a  party  having  no  title  to  convey^ 
or  under  a  paper  purporting  to  be  a  deed,  without  a  seal,  is  presumed  to 
enter  according  to  the  description  in  such  conveyance  or  paper,  and  hia 
occupancy  of  part  claiming  the  whole,  is  construed  as  a  possession  of  the 
entire  tract  which  the  instrument  purports  to  convey. 

4.  Ejectment — title  to  justify  a  recovery — -possession.  It  is  well  settled, 
both  upon  common  law  authority  and  by  the  decisions  of  this  court,  that 
in  an  action  of  ejectment,  proof  of  prior  possession  by  the  plaintiff  claim- 
ing to  be  the  owner  in  fee,  is  prima  facie  evidence  of  ownership  and 
seizin,  and  is  sufficient  to  authorize  a  recovery,  unless  the  defendant  shall 
show  a  better  title. 

5.  Same — effect  of  judgment  in.  When  the  title  is  adjudicated  on  the 
trial  of  an  action  of  ejectment,  the  judgment  is  conclusive  as  to  the  title 
established,  between  the  parties  and  their  privies. 

6.  'ErrmiEKcys,— parol  testimony  to  show  matters  litigated  in  a  former  suit. 
Where  a  former  recovery  is  relied  on,  and  it  appears  prima  facie  from  the 
record  that  a  question  has  been  adjudicated,  it  may  be  shown  by  parol 
testimony  that  such  question  was  not,  in  fact,  decided  in  the  former  suit. 

7.  Thus,  when,  on  the  trial  of  an  action  of  ejectment,  a  judgment  in  a 
former  suit  by  the  plaintiff  for  the  same  and  other  lands,  in  which  no 
recovery  was  had  for  the  land  claimed  in  the  second  suit,  was  set  up  in 
bar :  ISeld,  that  it  was  competent  to  prove,  by  parol  testimony,  that  on  the 
trial  of  the  former  suit,  the  plaintiff's  attorney,  in  addressing  the  jury,, 
only  asked  a  verdict  for  the  land  recovered  in  that  suit,  and  withdrew 
from  the  jury  all  the  evidence  relating  to  the  other  land. 
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8.  Descent.  Where  the  owner  of  land  died,  leaving  a  widow,  and  a 
child  as  his  only  heir,  and  the  widow  died  in  six  days  after,  and  the  child 
in  ten  days,  it  was  held,  that  the  land  descended  to  the  child's  maternal 
grandfather  and  not  to  its  paternal  aunt,  the  grandfather,  according  to  the 
civil  law,  being  related  to  the  child  in  the  second  degree,  while  the  aunt 
was  related  to  it  in  the  third  degree. 

Writ  of  Error  to  the  Circuit  Court  of  Hardin  county; 
the  Hon.  Andrew  D.  Duff,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  defendant  in 
error  against  plaintiff  in  error,  to  recover  possession  of  the 
north  half  of  the  northeast  quarter  of  the  southeast  quarter, 
the  southwest  quarter  of  the  southeast  quarter,  and  the  north- 
west quarter  of  the  southeast  quarter,  in  section  twenty-two, 
township  twelve  south,  range  eight  east,  in  Hardin  county. 

The  general  issue  was  pleaded,  and  also  a  plea  of  former 
recovery,  but  this  was  stricken  from  the  files  and  is  not  pre- 
served in  the  bill  of  exceptions. 

The  verdict  of  the  jury  was  for  the  plaintiff,  for  the  lands 
described.  The  court  gave  judgment  upon  the  verdict,  and 
the  defendant  brings  the  case  here  by  writ  of  error. 

The  facts  proved  upon  the  trial,  as  shown  by  the  record, 
are  substantially  these :  Asa  Twitchell  lived  on  the  land  in 
controversy,  some  thirty  or  forty  years,  and  until  he  conveyed 
it,  or  attempted  to  convey  it,  to  his  son  Austin  Twitchell.  A 
considerable  portion  of  the  west  half  of  said  southeast  quar- 
ter was  cleared  land,  but  little,  or  none,  of  the  north  half  of 
the  northeast  quarter  of  the  southeast  quarter  was  cleared. 
On  the  30tli  day  of  May,  1849,  Asa  Twitchell  and  wife  exe- 
cuted and  acknowledged  an  instrument  in  writing,  without 
any  seals  or  scrolls  attached  to  their  signatures,  purporting  to 
convey  to  Austin  Twitchell  the  southwest  quarter  of  the 
southeast  quarter,  and  the  south  half  of  the  northeast  quar- 
ter of  the  southeast  quarter  of  section  twenty-two,  in  town- 
ship twelve  south,  range  eight  east,  in  fee  simple.  On 
the  27th  day  of  December,  1854,  Hiram  Barger  and  Adaline 
38— 67th  III. 
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S.,  his  wife,  by  deed  of  that  date,  conveyed  to  Austin  Twitch- 
ell  the  north  half  of  the  west  half  of  the  southeast  quar- 
ter of  section  twenty-two,  in  township  twelve  south,  range 
eight  east,  in  fee  simple.  And  on  the  6th  day  of  April, 
185";,  Asa  Twitchell  and  wife,  by  deed  of  that  date,  conveyed 
to  Austin  Twitchell  twenty  acres  of  land  off  the  north  end 
of  the  east  half  of  the  southeast  quarter  of  section  twenty- 
two,  in  township  twelve  south,  range  eight  east,  in  fee  simple. 
These  deeds,  including  the  instrument  in  writing  without 
the  seals  or  scrolls,  were  duly  recorded  in  the  office  of  the 
clerk  of  the  circuit  court  of  Hardin  county,  and  copies  of 
them,  after  the  making  of  the  necessary  preliminary  affida- 
vits, were  read  in  evidence  over  the  objections  of  defendant  in 
error,  to  which  he,  at  the  time,  excepted.  Asa  Twitchell  died, 
leaving  surviving  him  as  his  heirs  at  law,  only  two  children, 
Austin  Twitchell  and  AdalineS.  Barger,  wife  of  Hiram  Barger. 
Austin  Twitchell  took  possession  of  the  lands  in  controversy 
under  these  conveyances,  and  occupied  them  some  twelve  or 
thirteen  years,  and  up  to  the  time  of  his  death,  which  occur- 
red on  the  lands  in  February,  1863.  During  the  time  he  so 
•occupied  them  he  was  seen  to  pay  taxes  on  them  two  or  three 
times,  and  he  built  fences,  and  raised  corn  upon  them,  and  used 
them  as  other  farmers  use  their  lands.  No  one  ever  disputed 
his  title,  either  before  or  since  his  death. 

At  the  time  of  his  death,  Austin  Twitchell  left  surviving 
him  a  widow,  Jane  E.,  who  was  the  daughter  of  Abraham 
Hobbs,  and  an  only  child,  James  W.,  then  less  than  one  year 
old,  his  only  heir  at  law.  The  widow,  Jane  E.,  died  five  or 
■six  days  after  the  death  of  her  husband,  and  the  child,  James 
W.,  died  about  ten  days  after  that.  At  the  time  of  the  death 
■of  the  child,  its  nearest  surviving  kindred  were  its  grand- 
father on  its  mother's  side,  Abraham  Hobbs,  and  its  aunt  on 
its  father's  side,  Adaline  S.  Barger,  wife  of  Hiram  Barger. 

On  the  8th  day  of  September,  1863,  Abraham  Hobbs,  by 
deed  of  that  date,  conveyed  the  southeast  quarter  of  section 
twenty-two,  in  township  twelve  south,  range   eight  east,  to 
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the  defendant  in  error,  Elbert  R.  Hobbs,  in  fee  simple.  This 
deed  was  also  duly  recorded  in  the  office  of  the  clerk  of  the  cir- 
cuit court  of  Hardin  county,  and,  after  the  making  of  the  neces- 
sary preliminary  affidavits,  a  copy  thereof  was  read  in  evi- 
dence over  the  defendant's  objection,  to  which  he,  at  the 
time,  excepted. 

Defendant  in  error  was  in  possession  of  the  lands,  and  occu- 
pied them  by  a  tenant  until  in  October,  1870,  when  the  tenant 
left.  There  was  a  house  upon  the  land  in  which  the  tenant  lived, 
and  when  he  left  he  fastened  the  doors.  About  Christmas,  1 870, 
there  being  no  one  then  residing  upon  the  land,  plaintiff  in 
error  entered  the  house  by  pulling  out  a  staple  which  fastened 
the  north  door.  He  swears  that  he  entered  of  his  own  accord, 
but  that  he  is  tenant  to  his  father,  Hiram  S.  Barger.  Of 
this  there  is,  however,  no  other  proof  than  this  declaration. 
He  has  retained  possession  since  that  time. 

Defendant  in  error  brought  an  action  of  ejectment  against 
Hiram  S.  Barger,  to  recover  the  possession  of  the  southeast 
quarter  of  section  twenty-two,  in  township  twelve  south, 
range  eight  east,  and  it  was  tried  at  the  April  term,  1868,  of 
the  Hardin  circuit  court.  On  the  trial  of  that  case  the  plain- 
tiif's  attorney,  after  all  the  evidence  was  heard,  and  while  he 
was  addressing  the  jury,  said  to  the  jury,  that  he  only  claimed 
to  recover  in  that  suit  the  southeast  quarter  of  the  southeast 
quarter,  and  the  south  half  of  the  northeast  qifarter  of  the 
southeast  quarter  of  section  twenty-two,  and  that  he  withdrew 
all  evidence  from  their  consideration  except  what  related  to 
those  tracts:  and  the  jury  rendered  a  verdict  for  the  plain- 
tiff for  those  tracts  only,  and  the  court  gave  judgment  upon 
their  verdict. 

On  the  28th  day  of  April,  1871,  and  since  the  commence- 
ment of  this  suit,  an  order  of  the  Hardin  circuit  court  was 
entered  of  record,  purporting  to  be  made  in  the  last  named 
case,  in  these  words:  "In  this  cause,  there  having  been  a 
motion  at  the  last  term  of  this  court  for  a  writ  of  possession 
for  defendant,  and  upon  the  plaintiff  taking  a  non-suit,  it  is 
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ordered  that  the  defendant  have  a  writ  of  possession,"  etc. 
Plaintiff  in  error  offered  to  read  this  order  in  evidence  to  the 
jury,  but  on  objection  by  defendant  in  error,  the  court  refused 
to  allow  the  same  to  be  given  in  evidence  for  the  reason  that 
the  order  was  not,  in  fact,  made  in  that  case,  but  in  another 
and  different  case,  wherein  defendant  in  error  was  plaintiff 
and  Adaline  S.  Barger  was  defendant,  and  the  court  ordered 
the  record  to  be  so  corrected.  To  this,  also,  the  plaintiff  in 
error  at  the  time  excepted.  The  record,  as  amended,  was 
then  read  in  evidence. 

Mr.  James  M.  Warren,  for  the  plaintiff  in  error. 

Mr.  "Wesley  Sloan,  for  the  defendant  in  error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  errors  assigned  upon  this  record  are  embraced  in  four 
objections : 

1.  Striking  the  plea  of  former  recovery  from  the  files. 

2.  Admitting  in  evidence  the  instrument  in  writing  with- 
out a  scroll  or  seal,  purporting  to  be  a  deed  by  Asa  Twitchell 
and  wife  to  Austin  Twitchell,  dated  May  30,  1849. 

3.  Admitting  evidence  of  what  the  attorney  said  to  the 
jury,  on  the  trial  of  the  action  of  ejectment  in  favor  of  defend- 
ant in  error  and  against  Hiram  S.  Barger,  in  regard  to  what 
land  he  claimed  a  verdict  for,  and  what  he  withdrew  from 
their  consideration. 

4.  That  the  verdict  is  not  supported  by  the  evidence. 
We  will  notice  these  objections  in  the  order  we  have  stated 

them. 

1.  As  the  plea  of  former  recovery  is  not  in  the  record,  it 
is  impossible  for  us  to  know  anything  about  it.  The  orders 
and  judgments  of  the  circuit  court  are  presumed  to  be  correct, 
and  it  is  only  when  they  are  clearly  shown  by  the  record  to- 
be  otherwise,  that  we  are  authorized  to  disturb  them.  If 
counsel  desired  us  to  pass  upon  the  correctness  of  this  ruling 
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of  the  circuit  court,  he  should  have  preserved  the  plea  and 
the  ruling  of  the  court  thereon  in  his  bill  of  exceptions. 
Not  having  done  so,  we  must  presume  that  the  court  properly 
struck  the  plea  from  the  files. 

2.  While  it  is  certainly  true  that  it  requires  a  seal  or 
scroll  to  make  a  deed  valid  for  the  purpose  of  conveying  real 
estate  under  our  law,  it  does  not  follow  that  title  may  not  be 
proved  otherwise  than  by  deed,  or  that  an  instrument,  inef- 
fectual of  itself  as  a  conveyance,  is  incompetent  for  every 
purpose  where  the  title  to  real  estate  is  in  controversy.  This 
court  held,  in  Watts  v.  Parker,  27  111.  229,  that  an  actual, 
open  and  notorious  possession  of  land  in  defiance  of  the  whole 
world,  might,  of  itself,  ripen  into  a  perfect  title,  and  that 
color  of  title  may  be  shown  by  a  successive  number  of  con- 
veyances, although  one  of  them  is  without  a  seal  or  scroll. 
And  it  is  perfectly  well  settled,  both  upon  common  law 
authority  and  by  decisions  of  this  court,  that  in  an  action  of 
ejectment,  proof  of  prior  possession  by  the  plaintiff,  claiming 
to  be  the  owner  in  fee,  is  prima  facie  evidence  of  ownership 
and  seizin,  and  is  sufficient  to  authorize  a  recovery,  unless  the 
defendant  shall  show  a  better  title.  Jackson  v.  Hazen,  2 
Johns.  21;  Jackson  v.  Harden,  4  ib.  202;  Robinoe  v.  Doe,  7 
Blackford,  86  ;  Bay  v.  Alverson,  9  Wend.  223;  Herbert  v.  Her- 
bert, Breese  (Beecher  Ed.)  357;  Mason  v.  Park,  2  Scam. 
633;  Davis  v.  Easley,  13  111.98;  Brooks  v.  Bruyn,  18  ib.  539. 
And  a  party  who  enters  into  the  possession  of  land  under  a 
conveyance,  though  from  a  person  having  no  title,  is  presumed 
to  enter  according  to  the  description  in  the  deed,  and  his  oc- 
cupancy of  a  part,  claiming  the  whole,  is  construed  as  a  pos- 
session of  the  entire  tract.  Davis  v.  Easley,  and  Brooks  v. 
Bruyn,  supra;  Prettyman  v.  Wilkey,  19  111.  241. 
^^In  the  present  case,  Austin  Twitchell  was  in  possession 
under  the  instrument  executed  by  Asa  Twitchell  and  wife  to 
him  on  the  30th  day  of  May,  1849,  and  which  lacked  only 
the  formality  of  a  scroll  to  make  it  a  perfect  conveyance,  for 
some  twelve  or  thirteen  years,  using  the   premises   therein 
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described  as  his  own,  and  his  title  meanwhile  being  disputed 
by  none.  This  instrument,  therefore,  while  it  did  not,  of 
itself,  convey  title,  showed  how  and  why  he  was  possessed  of 
the  landJ^*  It  was  evidence  of  what  he  claimed  by  his  posses- 
sion, and  for  this  purpose  it  was  properly  submitted  to  the 
j"ry. 

3.  It  is  undoubtedly  true,  that  where,  in  an  action  of 
ejectment,  the  title  is  adjudicated,  the  judgment  is  conclusive 
as  to  the  title  established,  between  the  parties  and  their  privies. 
But  that  question  does  not  arise  on  this  record.  The  question 
here  is,  whether  the  title  to  the  property  now  in  controversy 
was  in  fact  adjudicated  or  not,  in  the  action  of  ejectment  in 
favor  of  defendant  in  error  and  against  Hiram  S.  Barger,  and 
whether  the  evidence  introduced  in  the  court  below  was  com- 
petent to  prove  that  fact. 

The  rule  is  thus  accurately  and  concisely  stated  by  Mr. 
Justice  Barrows  in  Sturtevant  v.  Randall,  53  Maine,  149: 
"What  appears  by  the  record  is  to  be  proved  by  the  record 
only,  and  nothing  contradictory  thereto  can  be  admitted;  but 
what  need  not,  and  in  fact  does  not,  appear  by  the  record,  if 
necessary  to  establish  the  identity  of  the  subject  matter,  or  of 
the  grounds  upon  which  the  judgment  proceeded,  may  be 
supplied  by  parol  proof,  to  the  extent  of  showing  whether 
matters  that  might  have  been  admissible  under  the  pleadings 
were,  or  were  not,  actually  presented  and  considered  in  the 
adjudication."  See  also,  Bigelow  on  Estoppel,  5,  Shepard  v. 
Butterjield,  41  111.  76. 

If  it  appears  prima  facie  that  a  question  has  been  adjudi- 
cated, it  may  be  proved  by  parol  testimony  that  such  question 
was  not  in  fact  decided  in  the  former  suit.  Freeman  on 
Judgments,  243,  sec.  274. 

It  was,  therefore,  competent  to  prove,  as  was  done,  that, 
on  the  trial  of  the  case  alluded  to,  the  attorney  of  defendant 
in  error  only  asked  a  verdict  for  the  lands  described  in  the 
verdict,  and  that  he  withdrew  from  the  consideration  of  the 
jury  all  evidence  relating  to  the  lands  now  in  controversy. 
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4.  The  evidence  abundantly  sustains  the  verdict  of  the 
jury.  The  defendant  was  a  mere  intruder,  without  the  shadow 
of  a  legal  right  in  the  premises.  Upon  the  death  of  Austin 
Twitchell  his  estate  descended  to  his  infant  son,  James  W., 
and  upon  his  death  it  ascended  to  his  maternal  grandfather, 
Abraham  Hobbs,  who,  computing  by  the  rules  of  the  civil 
law,  was  related  to  him  in  the  second  degree,  while  his  aunt, 
Adaline  S.  Barger,  was  related  to  him  only  in  the  third 
degree.  2d  Domat's  Civil  Law  (Cushing's  Ed.)  197,  sees. 
2832,  2834;  and  his  title  was  conveyed  to  defendant  in  error 
by  deed.  This,  accompanied  by  prior  possession  of  the  prop- 
erty, was  sufficient  proof  of  a  fee  simple  title,  at  least,  until 
it  was  disproved  or  a  better  title  established  by  other  evi- 
dence. 

The  instructions  are  not  liable  to  the  objections  urged 
against  them.  They  correctly  apply  the  law  to  the  facts  of 
the  case.  But,  even  if  they  were  objectionable,  as  we  think  the 
verdict  of  the  jury  is  authorized  by  the  law  under  the  evi- 
dence, we  would  not  disturb  it. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


Nancy  E.  Kiekham  et  al, 

V. 

Jacob  E.  Boston. 

1.  Vendor's  lien.  A  vendor's  lien  is  not  recognized  by  our  statute, 
and  is  entirely  unknown  at  common  law.  It  was  ingrafted  into  the  equity 
jurisprudence  of  England  from  the  civil  law.  It  is  based  upon  the  im- 
plied agreement  existing  between  the  vendor  and  vendee  that  the  former 
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shall  hold  a  lien  on  the  lands  sold,  for  the  payment  of  the  purchase  money. 
When,  therefore,  it  appears  that  the  vendor  did  not  rely  on  the  lien, 
this  does  away  with  the  implied  agreement,  and  courts  hold  the  lien 
waived. 

2.  Same — taking  security,  a  waiver  of.  If  the  vendor,  on  a  sale  of  land, 
takes  other  security  for  the  payment  of  the  purchase  money,  this  will  be 
construed  as  a  waiver  of  the  lien. 

3.  Thus,  where  a  party  sold  and  conveyed  land,  and  received  in  pay- 
ment, from  the  purchaser,  the  notes  of  a  third  party,  secured  by  mortgage 
on  real  estate,  it  was  held,  that  he  had  no  lien  upon  the  land  sold  by  him 
to  enforce  payment  of  so  much  of  the  notes  received  by  him  as  he  could 
not  collect  of  the  maker. 

4.  Evidence — ^arol  proof  to  vary  a  written  contract.  Parol  evidence 
can  not  be  received  to  change  the  terms  of  a  contract  that  is  in  writing. 
But  where,  pending  a  negotiation,  a  writing  is  executed  relating  to  some 
few  particulars  of  the  contract  as  afterwards  consummated  by  a  parol 
agreement,  which  clearly  appeared  not  to  be  the  contract  of  the  parties, 
it  was  held,  that  parol  evidence  was  admissible  to  show  what  the  contract 
was. 

5.  Same — -po/rol  evidence  as  to  indorsement  of  note.  While  it  is  true  that 
testimony  is  not  admissible  to  prove  a  parol  agreement  made  at  the  time 
of  the  indorsement  of  a  promissory  note,  for  the  purpose  of  varying  the 
legal  effect  of  such  indorsement,  yet  the  indorser,  when  sought  to  be 
charged,  has  the  right  to  show,  by  parol  testimony,  what  the  consideration 
of  the  indorsement  was,  and  that  it  has  failed,  or  that  there  was  fraud. 

6.  Inborsement — liability  on.  Where  a  party  gave  notes  on  a  third 
person  in  payment  for  land,  and  they  being  afterwards  lost,  the  owner  of 
them  procured  the  execution  of  others  in  their  place,  and  agreed  with  the 
original  payee  that,  if  he  would  indorse  the  same,  he  would  take  them  at 
his  own  risk,  and  would  contribute  his  proportion  towards  satisfying  a 
mortgage  on  premises  in  which  both  were  interested,  which  he  failed  to 
do,  it  was  h^ld,  that  the  consideration  for  the  indorsement  had  failed,  and 
that  the  assignee  could  not  hold  the  indorser  liable  upon  the  assignment 
procured  under  such  circumstances. 

7.  CoNTEACT — construed.  Where  the  original  bargain  for  the  purchase 
of  land  was,  that  the  vendor  was  to  take  certain  notes  held  by  the  pur- 
chaser in  payment  at  his  own  risk,  and  pending  the  negotiation,  and  be- 
fore the  consummation  of  the  contract,  the  purchaser  executed  a  written 
undertaking,  in  which  he  agreed  to  assign  the  notes  and  mortgage  secu- 
ring them  to  the  vendor :  Held,  that,  in  view  of  the  circumstances,  the 
agreement  to  assign  could  not  be  so  construed  as  that  the  purchaser  should 
become  liable  as  indorser. 
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Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon. 
Silas  L.  Beyan,  Judge,  presiding. 

Mr.  B.  B.  Smith,  and  Mr.  W.  R.  Hubbard,  for  the  appel- 
lants. 

Mr.  W.  H.  Gray,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  decree  rendered  by  the  circuit 
court  of  Marion  county,  in  which  Jacob  E.  Boston  was  com- 
plainant, and  Nancy  E.  Kirkham  and  John  Kirkham  were 
defendants,  in  a  bill  in  chancery  to  subject  lands  conveyed  to 
a  married  woman  to  the  unpaid  balance  of  the  purchase 
money.  The  defendants  answered  the  bill  and  also  filed  a 
cross-bill. 

The  circuit  court  decreed  that  defendants  should  pay  com- 
plainant $1452  in  thirty  days,  and  costs,  and  in  default  thereof 
the  master  in  chancery  should  sell  the  lands  conveyed  by  com- 
plainant to  Nancy  E.  Kirkham.     Defendants  appeal. 

In  order  to  get  a  full  understanding  of  this  case,  it  is  neces- 
sary to  state  the  leading  facts  as  shown  by  the  record. 

Nancy  E.  Kirkham,  one  of  the  defendants,  originally  owned 
the  E.  hf.  W.  hf.  of  S.  E.  qr.  and  W.  hf.  of  E.  hf.  of  S.  E. 
qr.  sec.  13,  township  1  N.,  E.  4  W.,  and  the  S.  hf  of  N.  E. 
qr.  sec.  31,  township  1  N.,  R.  3  W.,  in  Clinton  county,  111. 
While  she  owned  this  land  she  gave  a  deed  of  trust  on  sixty 
acres  of  it  to  one  J.  E.  Staehr  for  $1000.  She  afterwards  sold  and 
conveyed  the  whole  of  the  land  to  Henry  Albers,  and  took 
of  him,  to  secure  the  payment  of  purchase  money,  his  three 
promissory  notes  of  $11 66.66  f,  each,  due  in  one,  two  and 
three  years,  with  interest,  and  a  mortgage  on  all  of  the  land. 

In  the  month  of  August,  1868,  and  before  any  of  these 
notes  were  due,  she  bought  of  the  complainant  a  farm  in  Ma- 
rion county,  for  which  she  gave  in  payment  the  two  notes  first 
due  and  one  year's  interest  on  the  third  note  which  she  held 
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against  Henry  Albers,  making  the  amount  $2682.  At  the 
time  of  the  trade  these  three  notes  were  lost,  which  fact  was 
known  to  complainant ;  he  also  knew  that  J.  E.  Staehr  held 
a  deed  of  trust  on  sixty  acres  of  these  mortgaged  lands  for 
$1000. 

The  mortgage  securing  these  three  notes  was  transferred  to 
complainant,  and,  by  agreement,  deposited  in  the  hands  of 
Thos.  Smith,  to  hold  for  the  benefit  of  both  contracting  par- 
ties. The  day  before  the  mortgage  was  assigned,  the  husband 
of  Nancy  E.  Kirkham  signed  her  name  to  a  paper  that  reads 
as  follows: 

"  Carlyle,  III.,  August  6,  1868. 

"Nancy  E.  Kirkham  agrees  to  assign  to  Jacob  E.  Boston 
two  certain  notes  and  mortgage  she  holds  against  Henry  Al- 
bers, and  the  interest,  with  the  whole  mortgage  due  up  to 
January  21st,  1869,  to  secure  the  said  Boston  the  sum  of 
$2682  she  now  owes  him  for  the  purchase  of  certain  lands  in 
Marion  county.  111. 

''  Nancy  E.  Kirkham,  by  John  Kirkham. 

"■  Jacob  E.  Boston." 

The  day  after  this  paper  was  executed,  complainant  con- 
veyed to  her  the  Marion  county  lands,  and  she  assigned  to  him 
che  mortgage.  This  ended  the  trade,  and  she  moved  on  the 
Marion  county  lands. 

Six  or  eight  months  after  this,  as  is  shown  by  the  evidence 
of  three  witnesses,  and  it  is  only  contradicted  by  the  com- 
plainant, complainant  obtained  of  Henry  Albers  three  notes,^ 
in  lieu  of  and  to  correspond  with  the  three  lost  ones,  and 
went  to  the  house  of  defendants  and  asked  them  to  assign  them 
by  indorsement,  which  they  declined  to  do,  on  the  ground 
they  would  be  liable  as  indorsers.  He  then  told  them  that 
Thos.  Smith,  who  held  the  mortgage,  told  him  to  tell  them  to 
assign  the  notes.  He  further  agreed  that,  if  they  would  assign 
the  notes,  he  would  join    with  them   and  buy  up  the  Staehr 
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deed  of  trust,  each  to  pay  in  proportion  to  the  interest  held 
in  the  Albers  notes  and  mortgage;  that  Nancy  Kirkham  re- 
lied on  these  statements  and  representations  of  complainant,^ 
and  assigned  the  notes. 

After  complainant  obtained  the  assignment  of  these  notes, 
he  refused  to  contribute  to  buy  up  or  pay  off  the  Staehr  deed 
of  trust,  and  the  sixty  acres  of  land  was  sold  by  the  holder 
thereof;  he  foreclosed  the  mortgage  on  the  remaining  forty 
acres,  and  sold  it;  sued  the  notes  given  by  Henry  Albers,  ob- 
tained judgment,  as  they  became  due,  and  levied  on  and  sold 
thirty -five  acres  of  land  belonging  to  Henry  Albers.  He 
realized  from  foreclosure  of  mortgage  and  sale  of  thirty-five 
acres,  in  all  $1400.  The  land  that  was  mortgaged  to  secure 
the  three  notes  against  Henry  Albers,  was  worth  from  $4500 
to  $5000. 

Without  entering  upon  an  investigation  of  the  various 
errors  assigned,  the  decision  of  this  case,  as  we  view  it,  de- 
pends upon  two  questions  :  First,  is  the  complainant  entitled 
to  a  vendor's  lien  for  the  balance  of  the  purchase  money  f 
Second,  is  he  entitled  to  any  judgment  against  defendants? 

These  questions  we  will  consider  in  their  order.  The  ven- 
dor's lien  is  not  recognized  by  our  statute,  and  is  entirely  un- 
known at  common  law.  Story  says  the  origin  of  the  doctrine 
may  be  ascribed  to  the  Roman  law,  from  which  it  was  im- 
ported into  the  equity  jurisprudence  of  England;  at  any  rate, 
the  lien  was  created  by  courts  of  equity. 

The  main  principle  that  governs  courts  of  equity  in  enfor- 
cing the  vendor's  lien  is  the  implied  agreement  existing  be- 
tween the  vendor  and  vendee,  that  the  former  shall  hold  a 
lien  on  the  lands  sold  for  the  payment  of  the  purchase  money. 
When,  therefore,  it  appears  that  the  vendor  did  not  rely  on 
the  lien,  this  does  away  with  that  implied  agreement,  and 
courts  hold  the  lien  waived. 

If  the  vendor,  on  a  sale  of  lands,  takes  other  security  for 
the  payment  of  the  purchase  money,  this  will  be  construed  a 
waiver  of  the  lien.     4th  Kent,  153;  Conover  v.   Warren,  1 
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Oilman,  500;  Richards  v.  Learning,  27   111.  431;  McLaurie  v. 
Thomas,^d  111.  291. 

In  this  case  it  is  apparent,  from  the  evidence,  the  vendor 
did  not  rely  on  the  lien.  He  sold  the  farm  in  Marion  county 
for  two  notes  and  one  year's  interest  on  a  third  note  given  by 
Henry  Albers  to  Nancy  E.  Kirkham,  which  Avere  secured  by 
mortgage  on  real  estate.  At  the  time  the  trade  was  made  he 
evidently  relied  on  these  notes  for  his  pay,  and  on  nothing 
else.  By  taking  these  notes,  secured  as  they  were,  he  lost 
the  vendor's  lien. 

The  next  question  that  arises  is,  is  complainant  entitled  to 
a  judgment  against  the  defendants? 

It  is  insisted  that  the  contract  between  complainant  and 
defendant,  in  which  the  notes  against  Albers  were  traded  for 
the  land  in  Marion  county,  is  in  writing,  and  that  the  writing 
bearing  date  August  6th,  1868,  is  the  contract,  and  that  parol 
evidence  can  not  be  introduced  to  vary  its  terms. 

It  is  true,  parol  evidence  can  not  be  introduced  to  change 
the  terms  of  a  contract  that  is  in  writing,  but  in  this  case  the 
writing  bearing  date  August  6th,  1868,  is  not  the  contract 
between  these  parties;  it  does  not  contain  or  purport  to  con- 
tain the  terms  of  the  contract  as  sworn  to  by  complainant  or 
defendants;  no  lands  are  described  in  it;  no  time  is  fixed 
when  Boston  is  to  make  a  deed  for  the  land  he  sold ;  it  does  not 
state  what  kind  of  a  deed  he  is  to  make,  or  that  he  is  ever  to 
make  a  deed.  In  fact,  it  is  apparent,  from  an  inspection  of 
the  paper,  that  it  does  not  and  never  was  intended  to  contain 
the  terms  of  the  trade  between  these  parties.  After  they  had 
made  their  contract  by  parol,  and  agreed  on  the  terms  and 
conditions  thereof,  this  writing  seems  to  have  been  executed 
as  an  agreement  on  the  part  of  Nancy  E.  Kirkham  to  as- 
sign the  notes  and  mortgage  she  held  on  Henry  Albers  to 
complainant,  and  the  parol  evidence  which  was  introduced 
which  showed  the  contract  made  by  parol,  and  resting  in 
parol,  was  proper.  The  contract  was  one  thing,  and  this 
writing  another. 
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Now  let  us  look  at  the  evidence,  and  .see  what  the  contract 
was  between  these  parties.  The  defendants  both  swear  that 
complainant  was  to  take  two  of  the  notes  on  Henry  Albers 
and  one  year's  interest  on  the  third  note  for  the  Marion  county 
land,  and  that  they  were  not  to  be  responsible  in  any  way  or 
manner  on  the  notes;  in  other  words,  complainant  was  to 
take  them  at  his  own  risk. 

John  Kirkhara  swears  that  complainant  admitted,  six  or 
eight  months  after  the  trade,  that  he  was  to  take  the  notes  on 
his  own  responsibility. 

James  Craig  testifies  that  complainant  told  him  that  he  had 
swapped  his  farm  for  notes  and  mortgage  in   Clinton  county. 

Corkhill  swears  complainant  told  him  he  had  traded  his 
land,  and  was  to  have  his  pay  in  a  mortgage  on  land  in  Clin- 
ton county.  There  is  nothing  in  the  record  to  contradict  all 
this  evidence  but  the  testimony  of  complainant. 

The  preponderance  of  the  testimony,  therefore,  shows  that 
complainant  traded  the  Marion  county  lands  for  these  notes 
and  mortgage  on  Albers,  and  that  he  was  to  take  them  at  his 
own  risk.  In  fact,  everything  in  the  case  points  to  the  same 
theory.  We  can  scarcely  suppose  that  a  business  man  of 
ordinary  abilities  would  sell  and  convey  a  farm  to  a  married 
woman,  without  property  save  the  land  she  was  getting,  and 
not  even  take  her  own  note,  if  he  expected  to  hold  her  respon- 
sible for  payment. 

If,  then,  the  contract  was  that  complainant  was  to  take 
these  notes,  secured  by  mortgage,  at  his  own  risk,  what  effect 
did  defendants'  indorsement  of  the  notes  have  ? 

The  evidence  shows  that,  six  or  eight  months  after  this  trade 
was  made,  and  after  defendant  had  her  deed,  and  had  transferred 
the  mortgage,  complainant  obtained  of  Albers  three  notes,  in 
lieu  of  and  like,  in  all  respects,  the  three  that  were  lost,  and 
went  to  the  defendant  to  get  her  to  indorse  them  to  him. 
This  she  refused  to  do.  He  finally  agreed,  if  she  would 
assign  them  over  to  him,  he  would  not  hold  her  responsible, 
but  would  contribute  his  full  share  of  the  money  necessary 
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to  buy  up  the  deed  of  trust  of  $1000,  which  was  a  prior  lien 
on  sixty  acres  of  these  mortgaged  lands.  Upon  this  promise 
she  indorsed  the  notes. 

This  court  held,  in  the  case  of  Jfason  v.  Burton,  bA:  111.  354, 
that  it  was  not  competent  to  show,  by  parol  evidence,  an 
agreement  made  at  the  same  time  of  the  indorsement  of  a 
note,  for  the  purpose  of  changing  the  terms  of  the  indorse- 
ment. While  this  is  true,  still  the  defendant  had  the  right 
to  show  by  parol  what  the  consideration  for  the  indorsement 
■of  the  notes  was,  and  that  the  consideration  has  failed,  or  that 
there  was  fraud. 

After  complainant  obtained  the  indorsement  of  these  notes, 
he  refused  to  contribute  towards  buying  up  or  paying  off  the 
deed  of  trust,  and  hence  the  consideration  for  the  indorse- 
ment failed. 

It  is  claimed  by  complainant  that,  under  the  written  con- 
tract, the  defendant  was  bound  to  assign  the  notes.  While 
this  may  be  true,  yet,  as  we  have  before  said,  in  the  original 
contract  between  these  parties,  complainant  was  to  take  these 
notes  at  his  own  risk,  and  we  do  not  consider  that  a  fair  and 
equitable  construction  of  the  agreement  to  assign  the  notes 
and  mortgage  would  hold  defendant  responsible  as  indorser 
thereon. 

Under  the  whole  proof  in  this  case,  we  do  not  think  com- 
plainant entitled  to  a  judgment  against  the  defendants  or 
either  of  them.  Nor  do  we  think  defendant  entitled  to  relief 
under  her  cross-bill.  It  may  be  true  that  the  complainant 
has  not  managed  the  collection  of  the  notes  against  Albersas 
a  prudent  business  man  should ;  still,  so  far  as  defendant's 
own  note  was  concerned,  she  had  the  right,  at  any  time,  to 
take  it  into  her  own  hands  and  manage  it  as  she  chose.  If 
she  has  deliberately  stood  by  and  suffered  a  loss,  she  is  not 
blameless  herself. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded.  Decree  reversed. 

Mr.  Justice  Scott  dissents. 
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Syllabus. 

The  St.  Louis,  Vandalia  and  Terre  Haute  Rail- 
road Company 

V. 

Ebenezer  Capps. 


1.  Case — damage  to  lot  owner  by  constructing  and  operating  railroad  in 
public  street  fronting  same.  Where  a  railroad  company  constructed  its 
track  along  a  public  street  in  front  of  plaintiff's  lots,  occupied  by  him  for 
mercantile  business,  under  an  ordinance  of  the  town  granting  the  right 
so  to  do,  but  which  required  the  company  to  pay  all  damages  to  the  prop- 
erty owners  on  such  street  that  might  accrue  in  consequence  thereof,  and 
the  company,  in  constructing  its  road,  made  a  deep  excavation  in  the 
street  in  front  of  plaintiff's  lots,  which  diminished  the  value  of  the  lots 
and  injured  the  plaintiff^s  business  by  making  his  place  difficult  of  access 
and  hazardous  for  teams  to  approach  the  same :  Held,  that  the  company, 
by  accepting  the  ordinance  and  acting  under  it,  became  bound,  by  its 
terms,  to  pay  the  plaintiff  all  damage  caused  to  his  property,  and  also 
damages  in  his  business. 

2.  Same — measure  of  damages.  In  such  a  case  the  plaintiff  is  entitled 
to  recover,  as  damages,  whatever  diminution  in  value  his  real  estate  may 
have  undergone  in  consequence  of  laying  the  railroad  track;  and  to 
show  this,  testimony  should  be  introduced  as  to  the  market  value  of  the 
property,  before  and  since  the  injury,  laying  out  of  view  any  inflated 
value  arising  from  any  cause.  On  this  head  proof  of  the  rental  value 
before  and  since  the  construction  of  the  road,  would  furnish  some  crite- 
rion by  which  to  determine  the  extent  of  the  injury  to  the  property. 

3.  Same — measure  of  dammges  as  to  business.  The  plaintiff  is  also  en- 
titled to  damages  for  interruption  to  his  business  during  such  time  as 
would  have  been  necessarily  employed  in  accommodating  himself  to 
another  place  of  business,  equally  eligible,  and  his  removal  thereto.  Dur- 
ing such  time,  the  damages  to  his  business  should  be  ascertained  by  proof 
of  the  probable  and  reasonable  profits  which  might  have  been  made  upon 
sales,  had  there  been  no  interruption.  The  necessary  reasonable  expense 
of  removal  is  also  a  proper  element  of  damage. 

4.  Evidence — on  question  of  damage  to  business.  In  a  suit  against  a 
railroad  company  to  recover  damages  sustained  by  plaintiff  in  his  busi- 
ness as  a  merchant,  in  consequence  of  the  construction  of  a  railroad  track 
in  front  of  his  premises,  and  the  making  of  a  deep  excavation  in  the 
street,  the  plaintiff  proved  the  extent  of  his  business  in  the  preceding 
year  and  the  decrease  in  the  year  after.    The  company  then  offered  to 
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prove  the  fact  of  a  general  decline  in  business  in  which  the  plaintiff  was 
engaged,  which  the  court  refused :  Keld,  that  the  court  erred,  as  it  tended 
to  show  that  plaintiff's  business  was  affected  in  some  degree  thereby,  in 
common  with  others,  without  regard  to  the  construction  of  the  road. 

Appeal  from  the  Circuit  Court  of  Fayette  county ;  the 
Hon.  A.  J.  Gat.lagher,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Ebenezer  Capps  against 
the  St.  Louis,  Vandalia  and  Terre  Haute  Railroad  Company, 
to  recover  damages  claimed  by  the  construction  of  the  de- 
fendant's road  in  a  public  street  in  the  town  of  Vandalia,  in 
front  and  along  the  plaintiff's  lots  and  place  of  business.  The 
plaintiff  recovered,  and  the  defendant  appealed  to  this  court. 
The  facts  are  fully  stated  in  the  opinion. 

Mr.  John  Scholfield,*  for  the  appellant. 

Messrs.  Moulton  &  Chaffee,  for  the  appellee. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 

Appellants  are  a  corporation,  created  by  an  act  of  the  gen- 
eral assembly  of  this  State,  conferring  upon  them  the  usual 
powers  and  privileges.  The  tenth  section  of  their  charter 
makes  it  lawful  for  the  corporate  authorities  of  any  incorpo- 
rated city  or  town  through  which  their  railroad  shall  be 
located,  to  grant  or  lease  to  the  company,  as  a  right  of  way, 
the  right  to  lay  a  single  or  double  track  through  such  city  or 
incorporated  town,  or  highway  that  the  railroad  may  select 
for  that  purpose;  such  lease  or  permit  to  be  unchangeable 
and  perpetual,  except  at   the  option  of  the  railroad  company. 

The  town  of  Vandalia  was  declared  a  body  politic  and  cor- 
porate by  an  act  of  the  general  assembly,  approved  February 
14,  1857,  under  the  name  and  style  of  "The  President  and 
Board  of  Trustees  of  the  town  of  Vandalia,"  to  whom  was 

*Tliis  case  was  decided  at  the  June  Term,  1872,  before  Mr.  JuencB  Scholfibu)  came 
upon  the  Bench. 
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given  the  power  to  regulate,  grade,  plank,  improve  and  pave 
the  streets,  alleys  and  public  square  in  that  town,  with  power 
to  levy  an  annual  road  labor  tax  of  not  less  than  three  nor 
more  than  five  days  against  certain  white  males  within  a  cer- 
tain age. 

In  1868  the  board  of  trustees  of  this  town  adopted  the 
following  ordinance: 

"Be  it  ordained  by  the  President  and  Board  of  Trustees  of 
the  town  of  Vandalia,  Illinois,  that  the  right  of  way  is  hereby 
granted  to  the  Saint  Louis,  Vandalia  and  Terre  Haute  Rail- 
road Company,  through  the  town  of  Vandalia,  over,  across 
and  along  the  streets  and  alleys  and  public  square  of  said 
town,  where  said  railroad  is  now  located,  of  the  width  of 
thirty-two  feet  (32)  north  from  the  south  line  of  Main  street, 
together  with  such  additional  widths  cr  embankments,  and 
in  excavations,  as  shall  be  necessary  to  give  stability  to  the 
slopes  of  the  material  composing  the  same,  and  provided,  in 
no  case  shall  there  be  less  than  thirty  (30)  feet  in  width,  (upon 
which  a  good  common  road  shall  be  kept  by  said  company) 
of  street  left  and  maintained  on  north  side  of  said  Main  street 
between  the  Illinois  Central  Railroad  and  the  Kaskaskia 
river,  upon  condition  that  the  said  railroad  company,  before 
said  railroad  is  in  operation,  will  make,  or  cause  to  be  made, 
good  and  sufficient  bridges  over  said  railroad  track  on  Main 
street,  where  it  crosses  Third  and  Fourth  streets,  so  as  to 
make  convenient  and  safe  passage-ways  over  said  road  for 
business  and  travel  along  said  streets;  also  a  foot  bridge 
between  Third  and  Fourth  streets  from  the  centre  of  north 
side  of  public  square  across  said  railroad  when  required  bv 
the  trustees  of  said  town ;  and  will  also  make  good  and  con- 
venient crossings  or  bridges  over  said  railroad  on  the  other 
streets  and  alleys,  where  they  may  be  required — said  bridges 
and  crossings  to  be  kept  in  repair  by  said  railroad  company 
perpetually ;  and  that  said  railroad  company  shall  construct, 

or  cause  to  be  constructed,  substantial  railings  on  each  side 
39— 67th  III, 
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of  the  cut  opposite  said  public  square,  and  from  Third  to 
Second  street  on  north  side  of  said  railroad,  and  that  said 
excavations  shall  be  sodded  or  protected  as  may  be  necessary 
to  prevent  the  washing  of  said  slope;  and  further,  that  the 
said  railroad  company  are  to  be  held  bound  to  pay  all  damages 
that  may  accrue  to  the  property  owners  on  said  Main  street, 
by  reason  of  the  construction  of  said  railroad;  and  provided 
that  the  slope  necessary  to  be  made  upon  the  public  square 
shall  not  extend  more  than  twenty-one  (21)  feet  in  width 
from  the  southern  line  of  said  Main  street  into  and  upon 
said  public  square,  and  that  the  slope  shall  not  be  less  than 
one  and  a  half  feet  to  the  one  foot  perpendicular." 

The  company  constructed  their  road  through  Main  street 
by  excavating  the  same  fifty  feet  wide  and  twenty  feet  deep, 
and  through  this  cut  ran  their  trains. 

Appellee  is  the  owner  of  several  lots  fronting  on  this 
street,  on  which  he  had  erected  buildings,  and  among  them 
a  store  in  which  he  had  prosecuted  his  business  as  a  merchant 
for  more  than  twenty  years,  doing  a  large  business.  He  com- 
plains that  the  road  is  so  constructed  as  greatly  to  damage 
his  business,  and  to  drive  customers  from  him  by  reason  of 
the  dangers  attendant  on  running  cars  so  near  the  store,  and 
that  thereby  the  value  of  his  property  has  been  greatly  di- 
minished and  his  custom  likewise.  He  contends,  that  as 
owner  and  possessor  of  these  premises  he  was  rightfully  en- 
titled to  have  the  sti'eet  on  which  his  lots  abutted,  at  such  grade 
as  would  permit  him  to  enjoy  their  use,  and  to  enable  all 
persons  to  come  to  his  premises  on  foot,  in  wagons  or  other 
vehicles,  without  danger  to  themselves  or  to  their  property. 

There  are  other  causes  of  complaint  stated  in  the  several 
'Counts  of  the  declaration,  not  necessary  to  notice  particularly, 
and  all  which  were  fully  placed  before  the  jury  by  the  evi- 
dence. The  verdict  was  for  the  plaintiff,  awarding  him  nine 
thousand  nine  hundred  and  sixteen  dollars  in  damages. 
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A  motion  for  a  new  trial  was  overruled  and  judgment  ren- 
dered on  the  verdict. 

To  reverse  this  judgment  the  defendants  appeal,  assigning 
several  errors,  the  most  important  of  which  are  based  on 
instructions  third  and  fifth,  given  for  the  plaintiff. 

Plaintiff's  third  instruction  was  as  follows  : 

"If  the  jury  believe,  from  the  evidence,  that  Main  street 
and  Fourth  street,  in  the  town  of  Vandalia,  are,  and  have 
been  for  a  long  time,  public  streets,  and  so  used  by  the  public, 
then  the  public  have  an  interest  in  said  streets,  and  are  en- 
titled to  the  unimpaired  use  of  the  same  as  public  streets; 
and  that  if  the  jury  further  believe,  fi'om  the  evidence,  that 
the  plaintiff  owned  property  on  said  street,  as  described  in 
the  declaration,  and  that  the  defendants,  their  servants  or  con- 
tractors under  their  control  and  direction,  made  excavations  in 
said  Main  street,  fifteen  or  more  feet  deep,  and  forty  or  more 
feet  wide,  and  constructed  a  railroad  on  said  street,  and  are 
exercising  exclusive  possession  of  the  same,  and  that  the  pub- 
lic is  excluded  from  the  use  of  such  part  of  Main  street  by 
said  defendants  and  by  reason  of  such  excavation,  and  that 
said  defendants  have  made  embankments  in  said  street  oppo- 
site and  near  the  plaintiff's  property,  as  charged  in  the  declara- 
tion, and  if  the  jury  further  believe,  from  the  evidence,  that  by 
reason  of  making  said  excavation  and  embankment,  the  plain- 
tiffs property  abutting  on  said  streets  has  been  injured  and 
lessened  in  value,  then  the  plaintiff  is  entitled  to  recover  for 
all  the  damages  to  said  property  he  has  necessarily  sustained 
by  reason  of  the  said  acts  of  the  defendants." 

To  judge  of  the  propriety  of  this  instruction,  reference 
must  be  had  to  the  ordinance  of  the  town  under  the  author- 
ity of  which  appellants  acted.  After  prescribing  the  mode 
in  which  the  railroad  might  be  constructed  through  Main 
street,  it  is  provided  "that  the  said  railroad  company  are  to  be 
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held  bound  to  pay  all  damages  that  may  accrue  to  the  prop- 
erty owners  on  Main  street  by  reason  of  the  construction  of 
said  railroad." 

This  provision  is  very  broad  and  comprehensive  in  respect 
to  the  damages  to  which  the  company  may  be  liable,  and  must 
control  as  the  contract  of  the  parties.  The  company,  by  ac- 
cepting the  ordinance  and  acting  under  it,  are  bound  by  all 
its  terms.  Any  property  owner  on  Main  street,  by  the  very 
terms  of  the  ag-reement,  has  a  rig-ht  to  sue  for  and  recover 
all  damages  he  can  prove  he  has  sustained  by  the  construction 
of  the  road. 

The  proof,  we  think,  is  full  to  the  point,  that  appellee  has 
been  damaged  by  the  construction  of  the  road  in  the  mode  in 
which  it  is  constructed,  and  these  damages  the  company  have 
agreed  to  pay,  by  accepting  and  acting  under  the  ordinance. 

But  the  fifth  instruction  asserts  a  claim  to  damages  inde- 
pendent of  injury  done  to  the  premises.     It  is  as  follows: 

"  The  court  further  instructs  the  jury,  for  the  plaintiff,  that 
if  they  believe,  from  the  evidence,  that  the  defendants,  in  the 
spring  of  1868,  took  possession  of  a  part  of  a  public  street  in 
"Vandalia,  and  made  excavations  and  built  a  railroad  in  said 
public  street,  and  had  exclusive  possession  of  the  same,  and 
also  that  defendants  made  embankments  and  obstructions  in 
Main  and  Fourth  streets  in  said  town,  so  as  to  render  the  use 
of  said  streets  by  the  public  dangerous,  and  to  greatly  impair 
the  usefulness  of  said  streets  as  public  highways,  and  if  the 
jury  further  believe,  from  the  evidence,  that  the  plaintiff, 
before  the  spring  of  1868,  occupied  said  property,  and  was 
then  and  there,  and  had  been  for  a  long  time  before,  doing  a 
general  mercantile  and  produce  business,  then  the  jury,  if 
they  believe,  from  the  evidence,  that  the  obstructions  to  said 
street,  so  made  by  the  defendants,  have  necessarily  injured  the 
business  of  the  plaintiff,  in  estimating  the  damage  the  plain- 
tiff has  sustained,  may  take  into  consideration  the  extent  and 
character  and  amount  of  said  business  plaintiff  had  done  for 
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the  year  or  two  preceding  the  spring  of  1868,  and  the  amount 
of  business  done  by  the  plaintiff  after  that  time  and  before 
the  bringing  of  this  suit,  and  may  allow  to  the  plaintiff  all 
such  damages  as  the  evidence  shows  he  has  necessarily  sus- 
tained by  reason  of  the  said  wrongful  acts  of  defendants  in 
making  said  obstructions  in  said  street," 

A  reference  to  the  ordinance  will  show,  by  a  fair  construc- 
tion of  it,  that  damages  to  the  realty  were  not  alone  contem- 
plated by  the  authority  enacting  it.  It  provides  the  company 
shall  pay  "all  damages"  that  may  accrue  to  the  property 
owners. 

Consideration  must  be  given  to  the  uses  to  which  the  own- 
ers of  such  property  may  wish  to  devote  it  or  have  appro- 
priated it,  in  estimating  the  damages.  In  this  case,  it  was 
a  mercantile  house  of  long  standing,  doing  a  profitable  busi- 
ness, whose  customers  have  been  driven  from  it  by  the  act  of 
appellants,  which  act,  though  authorized  by  the  proper  au- 
thority, was  burdened  with  the  obligation  to  pay  all  damages 
that  might  accrue  to  the  property  owners,  of  whatever  nature, 
which  such  owners  could  show  was  the  probable  result  of  the 
act  done.  It  is  very  evident,  from  the  proof,  that  appellants* 
road  has  been  so  constructed  on  Main  street  as  to  deprive 
appellee  of  the  profitable  enjoyment  of  his  property,  and  has 
diminished  its  value  very  much. 

Whatever  may  have  been  said  in  Moses  v.  Pittsburgh,  Ft. 
Wayne  and  Chicago  R.  JR.  Co.  21  111.  516,  can  not  materiallv 
affect  this  case,  as  in  that  case  there  was  no  agreement  on  the 
part  of  the  railroad  company  to  pay  all  damages  that  might 
accrue  to  the  property  owners  on  the  street  used.  The  pro- 
ceedings in  that  case  were  for  an  injunction  to  prohibit  the 
company  from  laying  down  their  track,  and  from  operating 
their  railroad  upon  or  along  Beech  street.  Nor  in  the  case 
of  Murphy  v.  The  City  of  Chicago,  29  ib.  279,  was  there  any 
agreement  to  pay  damages,  nor  in  any  of  the  cases  cited,  and 
therein  thev  all  differ  essentiallv  from  this  case. 
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This  depends  on  the  condition  imposed  by  the  ordinance 
on  the  company,  in  the  event  they  constructed  the  road  as 
indicated  in  the  ordinance.  The  company  agreed  to  pay  the 
property  owners  all  damages  that  might  accrue  by  reason  of 
the  construction  of  the  road. 

What,  then,  is  a  reasonable  rule  by  which  to  estimate  the 
damages  properly  recoverable  in  this  and  like  cases? 

By  the  instructions  given,  appellee  has  recovered  the  full 
value  of  his  property  and  still  holds  the  title  to  it  and 
the  possession.  What  portion  of  the  verdict  can  be  applied 
to  losses  on  his  business,  we  do  not  and  can  not  know.  The 
proof  on  that  point  is  not  satisfactory.  An  important  item 
of  testimony,  that  of  Kasten,  was  ruled  out  on  objection  made 
by  appellee,  which,  we  think,  should  have  been  admitted,  for, 
as  appellee  was  permitted  to  show  the  extent  of  his  business 
in  1868,  and  a  decrease  in  1869,  it  was  perfectly  proper  for 
appellants  to  show  there  was  a  general  decline  in  business  in 
Avhich  appellee  was  engaged,  in  Vandalia,  and  which  must 
have  affected,  in  some  degree,  appellee's  business  in  common 
with  that  of  others,  and  this  without  regard  to  the  construc- 
tion of  the  railroad. 

We  think  these  instructions  were  too  broad  and  gave  too 
much  latitude  to  the  jury,  and  must  have  led  them  from  the 
true  line  of  inquiry. 

On  a  view  of  the  whole  case,  we  are  of  opinion  appellee 
is  entitled  to  damages  for  whatever  deterioration  in  value  his 
real  estate  may  have  undergone  in  consequence  of  laying  the 
railway  track,  and  to  show  this,  testimony  should  be  intro- 
duced as  to  the  market  value  of  the  property  before  and 
since  the  injury  of  which  complaint  is  made,  laying  out  of 
view  any  inflated  value  arising  from  any  cause.  On  this  head 
proof  of  the  rental  value,  before  and  since  the  construction 
of  the  road,  would  furnish  some  criterion  by  which  to  deter- 
mine the  extent  of  the  injury. 

On  the  other  point,  appellee  is  entitled  to  damages  for  in- 
terruption to   his  business  during  such   time  as  would   have 
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been  necessarily  employed  in  accommodating  himself  to 
another  place  of  business  equally  eligible^  and  his  removal 
thereto.  During  such  time  the  damages  to  his  business  should 
be  ascertained  by  proof  of  the  probable  and  reasonable  profits 
which  might  have  been  made  upon  sales  had  there  been  no 
interruption  to  the  business  of  appellee  by  appellants.  The 
necessary  reasonable  expenses  attending  the  removal  will  be 
an  element  of  damage.  It  can  not  be  permitted  appellee  to 
remain  in  that  locality  transacting  business  at  a  loss,  in  order 
to  make  appellants  chargeable  therefor  in  the  shape  of  dam- 
ages. 

It  is  the  settled  policy  of  this  State  and  of  all  other  States 
of  the  Union,  that  private  interests  must  yield  very  much  to 
these  great  public  enterprises,  now  become  a  necessity ;  but 
whilst  they  must  yield,  full  compensation  must  be  awarded 
for  the  losses  which  may  ensue.  These  must  not  be  of  an 
entirely  speculative  character,  but  be  based  on  a  solid  foun- 
dation, and  we  know  of  none  more  solid  than  that  herein 
indicated. 

By  the  rule  here  laid  down,  appellee  will  obtain  satisfaction 
for  all  the  injury  of  which  he  complains. 

With  these  views  the  judgment  of  the  court  below  must 
be  reversed,  and  the  cause  remanded,  that  a  new  trial  may  be 
had  on  the  basis  of  this  opinion. 

Judgment  reversed. 


IISTDEX. 


ABATEMENT. 

NON- JOINDER  OP  DEFENDANTS. 

1.  In  action  ex  contractu.  In  an  action  ex  contractu,  the  non-joinder 
of  a  co-defendant  can  be  taken  advantage  of  only  by  a  plea  in  abate- 
ment. Therefore,  in  an  action  against  a  single  defendant,  to  recover 
money  loaned,  it  is  erroneous  to  instruct  the  jury,  that  if  the  loan 
was  made  to  the  defendant  and  another  jointly,  and  not  jointly  and 
severally,  nor  to  the  defendant  alone,  they  must  find  for  the  defend- 
ant, where  no  plea  in  abatement  is  filed  setting  up  such  non-joinder. 
Pearce  v.  Pearee,  207.    See  PARTIES. 

ACKNOWLEDGMENTS  OF  DEEDS. 

In  another  State. 

1.  Where  a  deed  acknowledged  in  the  State  of  Missouri,  for  lands 
in  this  State,  is  acknowledged  in  conformity  to  the  laws  of  this 
State,  it  is  admissible  in  evidence  in  our  courts.  Dawson  v.  Hayden 
et  al.  53.  v 

Deed  by  a  tbustee. 

2.  Confirmatory  act  of  1853.  The  confirmatory  act  of  1853,  which 
requires  the  certificate  of  acknowledgment  to  show  that  the  deed 
was  executed  "freely  and  voluntarily,"  relates  to  deeds  made  by  hus- 
band and  wife,  and  has  no  application  to  a  deed  made  by  a  trustee 
under  a  power  in  a  deed  of  trust.    Ibid.  52. 

Sufficiency. 

3.  Where  the  certificate  of  the  acknowledgment  of  a  deed  made  in 
1859,  states  that  the  grantor  acknowledged  the  deed  "to  be  his  act  and 
deed  for  the  purpose  therein  mentioned,"  it  will  be  a  sufficient  ac- 
knowledgment.    Ibid.  52. 

In  respect  to  interest  of  married  woman. 

4.  Where  the  certificate  of  the  acknowledgment  of  a  deed,  made 
by  husband  and  wife,  of  an  interest  of  the  latter  in  real  estate,  fails  to 
show  that  she  was  "personally  known"  to  the  officer  taking  the  same, 
it  will  be  wholly  insufficient  to  pass  her  estate.  Bidgeway  et  al.  v. 
Underwood  et  al.  419. 
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ACTIONS. 

FOK  MONET  HAD  AND  RECEIVED. 

1.  Where  the  principal  maker  of  a  promissory  note  paid  the 
amount  due  thereon  to  the  administrator  of  the  estate  of  his  surety, 
on  his  pretense  tliat  the  estate  was  liable  for  it,  and  the  same  had 
been  allowed  against  the  estate:  Held,  in  an  action  by  the  payee  and 
holder  of  the  note  against  the  administrator,  individually,  for  money 
had  and  received  to  his  use,  that  the  defendant  could  not  lawfully 
withhold  such  money,  and  that  the  plaintiff  was  entitled  to  recover 
the  same.     WMttoii  v.  Barringer,  551. 

Appkopkiation  of  property  of  another. 

2.  Liability  therefor.  Where  a  railroad  company  takes  and  ap- 
plies, to  its  own  benefit,  ties,  delivered  upon  the  line  of  its  road  by 
the  plaintifl",  it  will  be  liable  to  the  latter  in  indebitatus  assumpsit  for 
their  value ;  and  in  such  case,  it  matters  not  whether  the  person  who 
procured  their  delivery  was  the  agent  of  the  company  or  of  its  con- 
tractors.    Toledo,  Wabash  and  Western  Railway  Go.  v.  Chew,  378. 

For  a  public  injury. 

3.  If  an  injury  done  by  any  one,  is,  in  its  nature,  common  and 
general,  the  law  requires  it  to  be  made  the  subject  of  indictment  or 
other  public  prosecution,  instead  of  allowing  a  multitude  of  private 
actions;  and  it  seems  that,  in  such  case,  no  private  action  will  lie; 
but  such  action  will  lie  for  any  special  damages.  City  of  Pekinv. 
Brereton  et  al.  477. 

Under  distress  for  rent. 

4.  Liability  for  taking  property  not  belonging  to  tenant.  Where 
property,  temporarily  in  the  possession  of  a  tenant,  but  belonging  to 
another,  is  taken  under  a  distress  against  the  tenant,  the  landlord  will 
be  liable  to  the  owner  for  its  value.     Emmert  v.  Reinhardt,  481. 

Action  at  law  by  one  partner  against  another. 

5.  When  it  will  lie.  Where  a  partner  proposed  to  sell  the  partner- 
ship eflects  to  a  third  person  for  $3500,  or  for  $3000,  reserving  from 
the  sale  a  span  of  horses,  and  his  co-partner,  being  unwilling  to  sell, 
offered  to  purchase  on  the  same  terms,  and  the  oft'er  was  accepted, 
and  the  partner  selling  afterwards  elected  to  take  the  horses,  valued 
at  $500,  as  his  individual  property,  and  it  appeared  that  the  partner 
purchasing  had  paid  the  other  $1500,  one-half  of  the  price,  and  that 
there  were  no  outstanding  partnership  debts  or  accounts  to  be  settled: 
Held,  that  the  partner  taking  the  horses  was  liable  to  the  other  in  an 
action  at  law  for  one-half  their  value,  and  that  an  express  promise  to 
pay  was  not  necessary  to  a  recovery.    Purvines  v.  Champion,  459. 

On  collector's  bond  to  recover  school  taxes. 

6.  Presentation  of  county  clerk's  certificate  of  school  tax  due  each  dis- 
trict. The  presentation,  by  the  township  treasurer  to  the  collector, 
of  the  county  clerk's  certificate  of  the  amount  of  district  school  tax 
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On  coIjLECtok's  bond  to  recover  school  taxes.  Continued. 
due  each  district  in  his  township,  as  required  in  section  45  of  the 
school  law,  is  not  regarded  as  a  prerequisite  to  a  right  of  action  on 
the  collector's  bond  for  the  taxes  collected  by  him,  and  need  not  be 
averred  in  the  declaration.  Tappan  v.  The  People,  use  of  Trustees  of 
Schools,  339. 

7.  But,  in  order  to  the  recovery  of  the  twelve  per  centum  on  the 
amount  of  the  taxes  due.  given  by  the  46th  section  of  the  same  law,  it 
is  necessary  that  such  certificate  should  be  presented  before  suit,  and 
such  presentation  should  be  averred  in  the  declaration.  This  per- 
centage being  a  penalty,  the  statute,  in  respect  to  its  recovery,  must. 
receive  a  strict  construction.     Ibid.  339. 

Waiver  of  tort. 

8.  And  suing  in  assumpsit.     See  ASSUMPSIT,  1,  2. 

Services  rendered  to  employee  of  railroad  company. 

9.  Liability  of  the  company  therefor.     See  RAILROADS,  16. 

Contract  of  sale  and  delivery. 

10.  Recovery  upon  part  performance.     See  SALES,  12,  13. 

Levy  upon  property  of  a  stranger. 

11.  Remedy  of  the  oimer.    See  EXECUTIONS,  8. 

Levy  upon  mortgaged  chattels. 

12.  For  debt  of  the  mortgagor — remedy  of  the  mortgagee.  See  MORT- 
GAGES, 2. 

Exercise  of  the  right  of  eminent  domain. 

13.  Remedy  for  injury  to  land  in  respect  thereto.  See  EMINENT 
DOMAIN,  4,  5. 

Land  taken  without  legal  condemnation. 

14.  Remedy  of  the  owner.  See  EJECTMENT,  1,  2;  MANDAMUS,  1.. 

ADMINISTRATION  OF  ESTATES. 
Subsequent  probate  of  a  will.  '  . 

1.  Effect  thereof  upon  liability  of  prior  administrator.  Where  the 
will  of  a  deceased  person,  when  offered  for  probate,  was  rejected,  and 
no  appeal  being  taken,  the  county  court,  upon  a  proper  application, 
granted  letters  of  administration  upon  the  estate,  under  which  the 
administrator  paid  off  claims  and  made  a  partial  distribution  of  the 
estate  to  the  heirs,  after  which  the  will  was  again  presented,  and  after 
protracted  litigation,  was  probated:  Held,  that  the  letters  of  admin- 
istration were  not  void,  but  only  voidable,  and  not  being  void,  they 
were  a  protection  to  the  administrator  for  all  lawful  acts  done  by  him 
under  them  before  their  revocation.  Meek,  Admr.  v.  Allison  et  al. 
Admrs.  46. 
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ADMINISTRATION  OF  ESTATES. 
Subsequent  probate  of  a  will.    Continued. 

2.  Effect  of  probate  as  between  legatees  and  distributees.  Where  the  will 
of  a  deceased  party  is  admitted  to  probate,  after  a  partial  settlement 
of  the  estate  by  the  administrator,  and  payment  of  distributive  shares 
to  the  heirs  at  law,  in  a  contest  between  the  distributees  and  legatees, 
the  right  of  the  latter,  as  conferred  by  the  will,  would  probably  pre. 
vail.  But,  as  between  the  executor  of  the  will  and  the  administrator, 
the  latter  will  be  protected  in  the  payments  made  by  him  to  the  dis- 
tributees while  his  letters  were  unrevoked.  Meek,  Admr.  v.  Allison 
et  al.  Admrs.  46. 

3.  Statute  construed — section  71,  Statute  of  Wills.  The  object  of  the 
last  clause  of  section  71  of  the  Statute  of  Wills,  in  providing  that  there 
shall  not  be  an  administration  de  bonis  non  upon  the  revocation  of 
letters  of  administration,  where  a  will  is  subsequently  probated,  was, 
to  maintain  and  carry  out  the  intention  of  the  testator  so  far  as  it 
could  be  done,  and  thus  secure  the  rights  of  the  legatees.    Ibid.  46. 

Expense  of  coNTESTiNa  wrLii. 

4.  Not  a  charge  against  the  estate.  An  administrator  of  an  estate, 
being  under  no  legal  obligation,  as  such,  to  contest  the  validity  of  a 
will  of  the  decedent,  will  not  be  entitled  to  deduct,  from  funds  in  his 
hands,  moneys  paid  by  him  to  attorneys  for  such  purpose.  The  lega. 
tees,  under  the  will,  can  not  be  compelled  to  pay  any  part  of  fees  for 
litigation  in  opposition  to  their  interests.     Ibid.  46. 

Limitation  of  two  years. 

5.  Of  the  judgment  on  claims  not  presented  within  two  years.  The 
statute  limiting  the  time  for  the  presentation  of  claims  against  estates 
of  deceased  persons,  is  not  an  absolute  bar  to  the  recovery  of  a  judg. 
menton  claims  not  exhibited  within  two  years  from  the  grant  of  let- 
ters, but,  in  such  cases,  the  judgment  must  be  special,  to  be  satisfied 
from  property  belonging  to  the  estate  subsequently  discovered.  Shep' 
ard,  Admr.  v.  National  Bank  of  Lawrence  County,  Pa.  292. 

SXJBSEQUENTLY  DISCOVERED  ESTATE. 

6.  The  design  of  the  statute  is,  to  allow  creditors,  who  have  neg- 
lected to  present  their  claims  against  an  estate  within  two  years,  to 
have  satisfaction  of  the  same  out  of  any  property  belonging  to  the 
estate,  which  had  not  been  inventoried  within  two  years  from  the 
granting  of  letters  of  administration  or  letters  testamentary,  which 
they  can  find  and  thus  apply.    Ibid.  292. 

7.  It  makes  no  difference  with  the  creditor's  rights  whether  the 
estate  not  inventoried  is  discovered  before  or  after  he  obtains  his 
judgment,  or  the  commencement  of  his  suit,  or  whether  he,  himself, 
first  finds  such  property.  If  discovered  by  the  administrator  and  not 
inventoried  or  accounted  for  within  two  years,  he  will  be  entitled  to 
have  his  claim  paid  out  of  the  same.    Ibid.  292. 
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Administrator's  sale  of  land  to  pay  debts. 

8.  Gross-hill  hy  widow  for  dower — effect  on  jurisdiction  of  the  eowrt. 
In  a  proceeding  by  an  administrator,  in  1847,  for  an  order  to  sell  the 
lands  of  his  intestate  to  pay  debts,  the  circuit  court,  on  the  cross- 
bill of  the  widow,  in  the  decree  of  sale  directed  her  dower  to  be  set 
off  in  the  premises:  Held,  that,  as  the  court  acquired  jurisdiction  to 
order  the  sale  by  the  petition  of  the  administrator,  it  could  not  be 
ousted  of  the  same  by  the  widow's  cross-bill  for  dower,  and  the  pro- 
ceedings under  it.     Swearengen  v.  Qulick  et  al.  208. 

9.  Parties — under  act  of  1845.  In  an  application,  under  the  Revised 
Statutes  of  1845,  by  an  administrator  for  an  order  to  sell  land  to  pay 
debts,  it  was  not  essential  to  the  jurisdiction  of  the  court  that  the 
heirs  of  the  intestate  should  be  made  formal  parties  to  the  record, 
and  therefore  the  fact  that  their  names  do  not  appear  in  the  decree 
will  not  affect  the  jurisdiction  of  the  court.     Ibid.  208. 

Loss  through  neglect  of  duty. 

10.  Liability  of  administrator.  Where  an  administratrix  of  an 
estate  deposited  a  large  sum  of  collections  in  a  bank,  where  she  suf- 
fered it  to  remain  for  a  long  time,  and  neglected  to  make  her  yearly 
report  to  the  county  court  and  obtain  an  order  to  pay  out  such  money, 
until  after  such  bank  became  insolvent,  and  the  same  was  lost :  Heldy 
that  notwithstanding  the  credit  of  the  bank  was  good  at  the  time  of 
the  deposit,  she  was  liable  to  account  for  the  sum  so  lost,  on  account 
of  her  neglect  of  duty  to  make  yearly  reports  and  pay  out  the  money 
on  the  order  of  the  court,  before  the  failure  of  the  bank.  JRucher, 
Admx.  V.  Eedmon,  187. 

11.  In  such  case,  the  fact  of  the  pendency  of  a  suit  in  chancery  in 
another  county  to  settle  her  right  to  participate  in  the  distribution 
of  the  estate,  according  to  the  terms  of  a  marriage  settlement,  and 
to  restrain  her  from  receiving  more  than  a  child's  share  of  the  estate, 
there  being  no  injunction  issued  in  fact,  was  held  not  to  relieve  her 
from  the  consequences  of  such  neglect  of  duty.     Ibid.  187. 

Interest — whether  administrator  chargeable. 

12.  On  moneys  in  his  hands.  Where,  after  the  grant  of  adminis- 
tration upon  the  estate  of  a  deceased  person,  the  will  of  the  deceased 
was  offered  for  probate  and  allowed,  after  several  years'  litigation, 
and  letters  testamentary  issued  to  the  executor,  and  it  appeared  that 
the  money  of  the  estate,  in  the  hands  of  the  administrator,  was  always 
ready  to  be  paid  whenever  a  proper  person  was  appointed  to  receive 
it:  Held,  that  the  executor  was  not  entitled  to  interest  on  the  sum 
due  him  from  the  administrator.  Meek,  Admr.  v.  Allison  et  cU 
Admrs.  46. 
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AGENCY. 

EVIDEKCE  OP  AUTHORITT  TO  EXECUTE  KOTE. 

1.  The  fact  that  two  persons  had  money  in  bank  standing  to  the 
credit  of  one  of  them,  and  that  each  had  authority  to  check  in  the 
other's  name  on  such  monej',  does  not  give  either  any  authority  to 
sign  the  other's  name  to  a  promissory  note;  nor  does  the  fact  that  the 
person  whose  name  is  so  signed,  had  several  times  before  signed 
notes  for  the  other  as  security.     Hefner  v.  Palmer,  161. 

Ratification  by  the  PRiNCiPAii. 

2.  Wliere  tliere  was  evidence  tending  to  show  that  a  party,  bar- 
gaining for  railroad  ties,  was  acting  as  the  agent  of  a  railroad  com. 
pany,  and  it  appeared  that  the  company,  when  it  accepted  the  road  from 
its  contractors,  used  the  remaining  ties,  left  by  the  seller,  upon  the 
road,  it  was  held,  that  it  might  be  inferred  that  the  agent's  contract 
was  approved  by  the  company.  Toledo,  Waiash  and  Western  Railway 
Co.  V.  CheiD,  378. 

Individual  liability  op  agent. 

3.  When  acting  within  the  scope  of  his  authority.  A  trustee  or 
agent  of  a  voluntary  association  for  speculating  in  lands,  in  whose 
name  the  titles  are  taken  for  convenience,  can  not  be  held  Individ- 
ually  liable  whilst  acting  for  the  company  within  the  scope  of  his 
authority,  his  acts,  in  that  respect,  being  theirs  and  not  his  Individ- 
ually.    Stevenson  v.  Mathers,  123. 

ALIMONY.    See  DIVORCE,  1,  2. 

AMENDMENTS. 

Amending  bills  in  chancery. 

1.  Amendments  to  bills  in  chancery  are  allowed  with  great  liberal- 
ity,  in  furtherance  of  justice,  until  the  proofs  are  closed,  when  the  bill  j 
is  not  under  oath,  but  greater  caution  is  exercised  in  regard  to  amend 
ments  of  bills  where  they  are  sworn  to.     Q-reggv.  Brower,  525. 

2.  The  practice  in  this  State  has  not  been  so  rigid  as  in  the  Eng- 
lish and  New  York  courts,  in  regard  to  amendments  in  chancery 
cases.  They  are  regarded  as  peculiarly  within  the  discretion  of  the 
court,  and  it  has  been  usually  allowed  in  furtherance  of  justice  after 
replication  filed,  and  even  on  the  hearing.  But  the  rule  requiring  a 
material  amendment  to  a  sworn  bill  to  be  sworn  to,  has  not  been 
relaxed  in  our  practice.     Ibid.  525. 

3.  But  where  a  bill  for  stating  a  partnership  account  also  prayed 
for  an  injunction,  and  for  that  reason  was  sworn  to,  it  was  held,  that 
the  allowance  of  a  material  amendment  of  the  same,  after  replication, 
not  sworn  to,  which  related  solely  to  the  basis  on  which  the  account 
was  to  be  stated,  and  which  did  not  change  the  equities  of  the  parties 
in  respect  to  the  injunction,  was  not  a  ground  of  reversal.     Ibid.  525. 

Amendment  op  bill  op  exceptions.  See  EXCEPTIONS  AND  BILLS 
OF  EXCEPTIONS,  6. 
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APPEALS  AND  WRITS  OF  ERROR. 

What  is  a  final  disposition  of  a  smT. 

1.  In  case  of  an  injunction.  Where  the  only  relief  sought  by  a 
bill  in  chancery  is  an  injunction,  the  dissolution  of  the  temporary 
injunction,  upon  motion,  is  equivalent  to  the  sustaining  of  a  demur- 
rer to  the  bill,  for  want  of  equity,  and  is  a  complete  denial  of  any 
equity  in  the  bill,  and  must  be  regarded  as  such  a  final  order  as  may 
be  reviewed  on  error.    SJiaw  et  al.  v.  Hill  et  al.  455. 

Appeal  from  justice  of  the  peace. 

2.  Trial  de  novo  without  regard  to  errors  of  justice  of  the  peace.  The 
fact  that  the  justice  of  the  peace  improperly  refused  to  grant  a 
change  of  the  venue  of  a  suit  brought  before  him,  affords  no  ground 
for  a  dismissal  of  the  suit  on  appeal,  as  the  justice  had  jurisdiction 
of  the  subject  matter,  and  the  trial  in  the  circuit  court  is  de  novo. 
Adkins  et  al.  v.  Mitchell,  511. 

ASSAULT  AND  BATTERY.    See  TRESPASS,  1  to  4. 

ASSIGNMENT. 

Liability  of  indokser. 

1.  Failure  of  consideration.  Where  a  party  gave  notes  on  a  third 
person  in  payment  for  land,  and  they  being  afterwards  lost,  the  owner 
of  them  procured  the  execution  of  others  in  their  place,  and  agreed 
with  the  original  payee  that,  if  he  would  indorse  the  same,  he  would 
take  them  at  his  own  risk,  and  would  contribute  his  proportion 
towards  satisfj'ing  a  mortgage  on  premises  in  which  both  were  inter- 
ested, which  he  failed  to  do,  it  was  held,  that  the  consideration  for 
the  indorsement  had  failed,  and  that  the  assignee  could  not  hold  the 
indorser  liable  upon  the  assignment  procured  under  such  circum- 
stances.   Kirkham  et  al.  v.  Boston,  599. 

2.  Construction  of  a  contract  in  that  regard.  Where  the  original 
bargain  for  the  purchase  of  land  was,  that  the  vendor  was  to  take 
certain  notes  held  by  the  purchaser  in  payment  at  his  own  risk,  and 
pending  the  negotiation,  and  before  the  consummation  of  the  con- 
tract, the  purchaser  executed  a  written  undertaking,  in  which  he 
agreed  to  assign  the  notes  and  mortgage  securing  them  to  the  vendor: 
Held,  that,  in  view  of  the  circumstances,  the  agreement  to  assign 
could  not  be  so  construed  as  that  the  purchaser  should  become  liable 
as  indorser.     Ibid.  599. 

Sufficiency  of  indorsement. 

3.  A  promissory  note  made  payable  to  the  Kalamazoo  Manufac- 
turing Corporation,  was  indorsed  as  follows:  "For  value  received,  I 
assign  this  note  to  Adolph  Krebaum,  without  recourse  on  Kalamazoo 
Mfg.  Cor:  "  Held,  that  there  was  a  manifest  ellipsis  in  the  form  of 
the  indorsement,  which,  when  supplied,  as  might  be  done,  would  be 
regular.     Walk&r  v.  Krebaum,  252. 
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ASSIGNMENT.    Continued. 
Authority  of  person  making  indorsement. 

4.  Under  what  state  of  pleading  it  may  be  questioned.  See  PLEAD- 
ING  AND  EVIDENCE,  11. 

Op  note  procured  bt  eratjd  and  circumvention. 

5.  Assignee,  lolien  subject  to  the  defense.  See  FRAUD  AND  CIR- 
CUMVENTION, 2,  3,  4. 

Vendor's  lien. 

6.  When  assignable  and  when  not.     See  LIENS,  11,  12. 
Assignability  op  a  contingent  interest.    See  CONTRACTS,  5  to  8. 

ASSUMPSIT. 
Waiver  op  tort. 

1.  And  suing  in  assumpsit.  If  one  commits  a  tort  on  the  goods 
of  another  by  which  he  gains  a  pecuniary  benefit,  as,  if  he  wrongfully 
takes  the  goods  and  sells  them,  or  otherwise  applies  them  to  his  own 
use,  the  owner  may  waive  the  torf  and  charge  him  in  assumpsit  on 
the  common  counts,  as  for  goods  sold,  or  for  money  received.  Toledo^ 
Wabash  and  Western  Railway  Go.  v.  Ghew,  378. 

3.  Where  a  party  had  delivered  ties  in  pursuance  of  a  contract 
with  parties  constructing  a  railroad,  upon  the  line  of  the  road,  a 
portion  of  which  were  estimated  and  paid  for  by  the  contractors,  and 
the  company,  after  accepting  the  road,  consolidated  with  another 
railroad  company,  when  the  consolidated  company  took  and  used 
the  unestimated  ties,  it  was  held,  that  such  consolidated  company, 
even  though  guilty  of  a  tort,  was  liable  to  the  owner  for  the  ties  thus 
appropriated  to  its  use.     Ibid.  378. 

ATTORNEY  AT  LAW. 
Authority  to  dispose  of  client's  money. 

1.  A  party  who  was  arrested  by  a  policeman  for  an  alleged  viola- 
tion of  an  ordinance  of  a  city,  had  upon  his  person  a  sum  of  money, 
which  was  taken  from  him  by  the  officer,  and  a  part  of  it  placed  in 
the  hands  of  the  city  attorney.  Upon  being  brought  before  the  police 
magistrate,  the  cau-se  was  postponed  at  the  instance  of  the  prosecu- 
tion, the  magistrate  taking  the  verbal  promise  of  the  accused  to  appear 
at  the  time  appointed,  which  he  failed  to  do ;  whereupon  the  attorney 
employed  in  the  defense  directed  the  money  of  his  client,  which  was 
in  the  hands  of  the  city  attorney,  to  be  paid  into  the  city  treasury; 
Held,  in  an  action  by  the  owner  against  the  city  to  recover  his  money, 
that  the  attorney  had  no  authority,  merelj"-  because  he  was  retained 
in  the  defense,  to  direct  any  such  appropriation  of  money  belonging 
to  his  client,  nor  had  the  city  any  right  to  retain  it.  City  of  Bloom- 
ington  t.  Heiland,  278. 
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BAILMENT. 

Degree  op  care  required  op  bailee. 

1.  In  the  case  of  a  loan  without  any  compensation  to  the  owner, 
the  borrower  will  be  under  obligation  to  take  extraordinary  care  of 
the  thing  loaned  to  him;  but  where  the  owner  of  a  mare  delivers  her 
to  another  to  be  broken  to  service,  the  latter  will  be  bound  only  to 
ordinary  care.     Francis  v.  Shrader,  272. 

2.  Of  an  instruction  on  the  subject.  Where  the  plaintiiF  let  the 
defendant  have  his  mare  to  be  broken  to  work,  and  she  was  killed  by 
running  away,  the  court,  on  the  trial  of  an  action  to  recover  the  value 
of  the  mare,  instructed  the  jury  that  the  defendant  was  under  obliga- 
tion to  take  extraordinary  care  of  the  mare  if  she  was  loaned  by  the 
plaintiff  to  the  defendant  without  compensation :  Held,  that,  although 
the  instruction  stated  the  law  correctly,  it  was  calculated  to  mislead 
the  jury,  as  they  probably  understood  the  word  "compensation"  as  a 
money  compensation.     Ibid.  272. 

BANKRUPTCY. 

Its  effect  on  judgment  lien.    See  LIENS,  13. 

BILLS  OF  EXCEPTIONS.     See  EXCEPTIONS  AND  BILLS  OF  EX- 
CEPTIONS. 

BONDS. 

Constable's  bond. 

Of  its  form.     See  CONSTABLE'S  BOND,  1. 

To  whom  made  payable.     Same  title,  2. 

BURDEN  OF  PROOF.     See  EVIDENCE,  44,  45,  46. 

CARRIERS. 
Limiting  their  liability  by  contract. 

1.  Where  shipper  accepts  receipt  containing  limitation.  "Where  a 
party  forwarding  a  money  package  to  Austin,  in  Nevada,  took  a 
receipt  from  an  express  company  in  this  State,  which  stated  that  the 
company  undertook  to  forward  the  package  "to  the  nearest  point  of 
destination  reached  by  this  company,"  and  the  company  carried  the 
same  safely  to  Atchison,  the  nearest  point  to  Austin  reached  by  its 
line,  and  from  there  forwarded  the  same  by  the  Overland  Stage  Com- 
pany, through  whose  delay  it  did  not  reach  its  destination  until  after 
the  consignee  had  left,  and  heavy  charges  were  made  for  its  return: 
neld,  that  if  the  consignor  assented' to  the  limitation  of  the  company's 
liability  as  stated  in  the  receipt,  it  became  his  contract  as  fully  as  if 
he  had  signed  it,  and  he  was  bound  by  its  terms,  and  could  not  hold 
the  express  company  liable  for  the  acts  of  the  stage  company.  United 
States  Express  Co.  v.  Haines,  137. 
40— 67th  III. 
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CARRIERS.    Limiting  theik  liability  by  contbact.     Continued. 

2.  Wliere  the  consignor  was  expressly  told,  before  he  sent  the 
monej%  that  the  company's  lines  extended  no  farther  than  Atchison, 
and  at  that  point  it  would  be  delivered  to  the  stage  company  to  be  for. 
warded,  this  was  enough  to  have  put  liim  upon  inquiry  as  to  the 
extent  of  the  express  company's  undertaking,  and  if  he  did  not  in 
fact  read  the  contract,  he  was  guilty  of  inexcusable  negligence.  United 
States  Express  Co.  v.  Haines,  137. 

Express  companies. 

3.  Extent  of  their  liability.  Express  companies  are  insurers  for 
the  safe  delivery  of  a  money  package  intrusted  to  them  for  delivery 
to  anotlier  person,  and  nothing  can  excuse  them  from  their  obligation 
safely  to  carry  and  deliver,  but  the  act  of  God  or  the  public  enemy. 
United  States  Express  Co.  v.  Hutchins,  848. 

CERTIFICATE  OF  SALE. 

Under  execution. 

Duty  of  officer  in  respect  thereto.     See  SA.LES,  8. 

CHANCERY. 
Creditor's  bill. 

1.  Of  its  sufficiency.  A  creditor's  bill  which  alleges  the  recovery 
of  judgments  against  the  defendants,  the  issue  and  return  of  execu- 
tions thereon  indorsed  nulla  bona,  and  that  the  defendants  have  prop- 
erty and  conceal  the  same  so  that  it  can  not  be  reached  by  execution; 
also  that  a  conveyance  of  land  had  been  made  to  the  wife  of  one  of 
the  defendants;  that  he  paid  all  or  the  greater  part  of  the  considera- 
tion; that  after  such  conveyance  he  improved  the  same  to  the  extent 
of  $8000,  with  means  of  the  firm  comprising  the  defendants  in  the 
judgments,  and  that  he  had  an  equitable  interest  in  the  land,  that 
should  be  subjected  to  the  paj'^ment  of  the  judgments,  and  prays  for 
a  discovery,  is  good  under  our  statute,  and  it  is  manifestly  error  to 
sustain  a  demurrer  to  the  same.     Mitchell  et  al.  v.  Byrns  et  al.  523. 

2.  Fraud,  concealment  of  property.  The  concealment  of  property 
by  a  debtor,  so  that  it  can  not  be  reached  on  execution  at  law,  is  such 

*  a  fraud  as  will  give  a  court  of  equity  jurisdiction  to  compel  a  dis. 
covery,  and  subject  it  to  the  payment  of  judgments  against  the  debtor. 
Such  a  bill  is  expressly  allowed,  by  section  36  of  the  chancery  act,  to 
be  filed  in  aid  of  an  execution  at  law.     Ibid.  523. 

8.  To  reach  provision  made  for  debtor's  wife.  Where  a  husband, 
being  indebted  at  the  time,  pays  the  consideration  or  a  portion  of  it 
for  a  conveyance  of  land  to  his  wife,  it  will  be  a  fraudulent  perversion 
of  his  means,  that  the  law  will  presume  was  done  to  hinder  and  delay 
his  creditors,  and  his  interest  will  be  subjected  to  the  paj^meut  of  his 
debts.    And  the  appropriation  of  the  means  of  an  insolvent  firm,  of 
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CHANCERY.    Creditor's  bill.    Continued. 

which  he  is  a  member,  to  the  improvement  of  such  land  of  his  wife, 
will  be  a  fraud  upon  the  creditors  of  the  firm.  Mitchell  et  al.  v.  Byrnt 
et  al.  532. 

Allegation  op  fraud. 

4.  Of  its  sufficiency.  In  setting  up  fraud  in  a  creditor's  bill,  a 
general  charge  or  statement  of  the  matter  of  fact  is  sufficient,  and  it 
is  not  necessary  to  charge  minutely  all  the  circumstances  which  may 
conduce  to  prove  the  general  charge,  for  these  circumstances  are 
properly  matters  of  evidence  which  need  not  be  charged  in  order  to 
let  them  in  as  proof.     Ibid.  522. 

Sworn  answer  as  evidence. 

5.  Where  an  answer  to  a  bill  in  chancery  is  required  under  oath, 
so  far  as  it  is  responsive  to  the  allegations  of  the  bill,  it  becomes 
evidence  for  the  defendant,  and  requires  the  testimony  of  two  wit- 
nesses to  overcome  it,  or  of  one  witness  and  corroborating  circum- 
stances equal  to  another.    Stevenson  v.  Mathers,  123. 

Amending  bill  to  avoid  sworn  answer. 

6.  A  party  can  not  file  a  bill,  call  for  and  receive  an  answer  under 
oath,  and  evade  the  effect  of  the  answer  by  filing  what  is  called  an 
amended  bill,  substantially  the  same  as  the  original,  dispensing  with 
a  sworn  answer,  and  receive  a  copy  of  the  previous  answer  without 
oath.  To  allow  this,  would  be  to  permit  him  to  do  indirectly  what 
he  could  not  do  directly.    Ibid.  123. 

KULE  TO  ANSWER  AMENDED  BILL. 

7.  Ifot  necessary.  Where  a  defendant  is  duly  served  with  process, 
and  answers  the  original  bill,  it  is  not  necessary  to  take  a  rule  on 
him  to  answer  an  amendment  to  the  bill.  Being  in  court,  he  is  pre- 
sumed to  have  notice  of  every  step  taken  in  the  cause,  and  if  he  does 
not  answer  the  bill,  as  amended,  it  is  his  own  fault.  Gregg  v.  Brewer, 
525. 

Setting  cause  for  hearing. 

8.  At  what  term.  Although  the  statute  provides  that  a  bill  in 
chancery  shall  stand  for  hearing  at  the  next  term  after  replication 
filed,  yet  there  is  no  error  in  setting  the  cause  for  hearing  at  the  same 
term,  if  the  parties  do  not  insist  upon  the  statute.     Ibid.  535. 

Of  the  requisite  testimony. 

9.  Decree  may  pass  upon  testimony  of  complainant  alone.  There  is 
no  rule  in  equity  to  prevent  a  decree  on  the  unsupported  testimony  of 
the  complainant,  if  the  court  credit  his  statements.  Where  the  de- 
fendant does  not  offer  his  own  testimony  in  contradiction,  he  will  be 
presumed  to  acquiesce  in  the  testimony  of  the  complainant.  Ibid. 
525. 


628  INDEX. 

CHANCERY.     Continued. 
Relief  against  a  judgment  at  law. 

10.  It  is  not  alone  in  cases  of  fraud,  accident  or  mistake  in  the 
recovery  of  a  judgment  at  law,  that  a  court  of  equity  interferes. 
Where  a  judgment  is  recovered  at  law  hy  one  partner  against  another, 
in  respect  to  their  partnership  dealings,  the  defendant  may  still  file 
his  bill  for  an  account,  and  if,  upon  a  statement  thereof,  it  appears 
that  he  owes  the  defendant  nothing,  the  court  may  properly  enjoin 
the  collection  of  so  much  of  such  judgment  as  is  shown  to  be  inequi- 
table and  unjust.  His  failui'e  to  enjoin  the  suit  at  law  would  not 
preclude  him  from  enjoining  its  collection.     Gregg  v.  Brower,  535. 

Removtno  cloud  upon  title. 

11.  Where  a  party  obtains  judgment  by  scire  facias  on  the  fore- 
closure of  a  mortgage  given  to  secure  notes  which  have  been  paid  by 
taking  new  notes  and  mortgage,  and  purchases  the  mortgaged  prem- 
ises,  a  portion  of  which  he  had  previously  released  from  the  lien  of 
his  mortgage,  a  court  of  chancery  will  enjoin  the  execution  of  a  deed 
to  him,  and  set  aside  the  judgment  as  a  cloud  upon  the  title  of  a  sub- 
sequent purchaser  of  the  premises.     Tucker  et  al.  v.  Gonwell  et  al.  552. 

Specific  performance. 

12.  Where  the  proofs  satisfactorily  established  a  verbal  contract, 
as  to  the  bargain  and  sale  of  land,  possession  and  cultivation  of  the 
premises  for  a  number  of  years,  the  payment  of  the  purchase  money, 
and  full  knowledge  on  the  part  of  a  subsequent  purchaser,  prior  to 
the  conveyance  to  him,  of  the  entire  transaction,  this  will  be  amply 
sufficient  to  authorize  a  decree  for  the  specific  performance  of  the 
contract  and  setting  aside  of  the  conveyance  to  the  subsequent  pur- 
chaser.   Deniston  et  al.  v.  Hoagland,  Guardian,  265. 

Mistake. 

13.  In  entering  amount  of  judgment.  On  bill  filed  to  correct  an 
alleged  mistake  in  entering  a  judgment  for  the  proper  amount  found 
by  the  court,  the  court  say,  that  if  the  mistake  was  clearly  shown, 
and  that  it  occurred  without  any  negligence  on  the  part  of  the  com. 
plainant,  it  may  be  that  equity  would  assist  him  to  have  the  error 
corrected.     Chapman  v.  Surd,  234. 

14.  Mistake  must  be  clearly  shown.  In  the  absence  of  evidence, 
showing  clearly  that  the  court,  trying  a  common  law  case,  by  mis- 
take entered  the  judgment  for  too  small  a  sum,  the  presumption  will 
be  in  favor  of  the  correctness  of  the  judgment.  Where  the  party  com- 
plaining fails  to  present  the  evidence  heard  on  the  trial  of  the  suit  at 
law,  this  court  can  not  determine  whether  the  court  entered  the  judg- 
ment for  the  correct  amount  or  not.     Ibid.  234. 

Relief  against  a  penalty. 

15.  In  respect  to  a  sum  of  money  to  be  paid.  Where  a  gross  sum  is 
to  be  paid  because  a  less  sum  is  not  paid  at  a  particular  day,  this  is 
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strictly  a  penalty,  and  the  larger  sum  becomes  due  at  once  in  case  of 
non-payment  at  the  day.  From  such  a  penalty  a  court  of  chancery 
will  relieve  on  slight  grounds.    Bane  v.  G^ridley,  388. 

Redemption  prom  sale  on  execution. 

16.  After  the  statutory  time.  Where  land  was  sold  under  execu- 
tion,  and  no  certificate  of  the  sale  was  filed  until  nearlj'  nine  months 
after,  for  the  reason  that  the  purchaser  neglected  to  pay  the  costs,  and 
the  owner  applied  at  the  sherifl"'s  office  to  learn  whether  any  sale  had 
been  made,  and  was  informed  by  the  principal  deputy  that  none  had 
been  made,  and  there  was  nothing  to  be  found  in  the  sherifl"'s  office 
to  indicate  the  contrary,  so  that  the  owner  was  prevented  from  re- 
deeming within  the  time  allowed  by  the  statute:  Held,  on  bill  in 
chancery  to  set  aside  the  sale  and  to  redeem,  that  the  owner  was  en- 
titled to  the  relief  sought.     York  v.  Briscoe  et  al.  533. 

Where  a  decree  is  a  charge  lton  two  tracts  of  land. 

17.  And  one  of  them  subsequently  sold  to  a  third  person — whether  the 
deci'ee  should  not  have  been  satisfied  by  the  sale  of  an  unsold  tract.  Where 
a  decree  was  entered  against  a  party  for  the  payment  of  a  certain  sum 
of  moue3%  and  made  a  charge  upon  two  tracts  of  land  then  owned  by 
him,  either  one  of  which  was  sufficient  to  have  satisfied  the  decree, 
and  after  decree  and  before  sale  such  party  sold  and  conveyed  one  of 
the  tracts  to  A,  who  never  gave  any  notice  of  his  purchase,  and  the 
master  in  chancery  sold  the  same  in  satisfaction  of  the  decree  and 
costs,  the  other  tract  being  in  an  adjoining  county:  Held,  on  bill  by 
the  heirs  of  A  to  set  aside  the  sale  and  master's  deed,  and  for  leave  to 
redeem,  that  the  objection  that  the  other  tract  was  not  first  sold  came 
too  late  after  the  sale  and  its  confirmation.  Watt  et  al.  v.  McQallia/rd 
et  al.  513. 

Reference  to  the  master. 

18.  To  state  an  account.  Where  an  intricate  and  complex  account 
is  involved  in  a  suit  in  chancery,  the  matter  should  be  referred  to  a 
master  in  chancery  to  take  and  state  the  account;  and  when  this  is 
not  done,  this  court  will  not  state  it,  but  reverse  the  decree,  dividing 
the  costs  of  this  court  equally  between  the  parties.  Bailee  v.  Morgan^ 
376. 

Preserving  evidence  in  chancery. 

19.  Where  copies  of  judgments  and  executions,  affecting  title  to 
land  in  dispute,  are  copied  into  the  record  of  a  chancery  case,  which 
are  not  exhibits  filed  with  the  bill,  or  any  of  the  depositions,  and 
there  is  in  the  record  no  certificate  of  evidence  by  the  court,  nor  any 
statement  of  the  facts  proven  in  the  decree,  this  court  can  not  notice 
the  same.  The  clerk's  certificate,  that  the  record  contains  a  "correct 
copy  of  all  the  papers  on  file,  all  of  the  orders  of  court  and  records 
used  in  evidence,"  in  such  a  case  is  of  no  avail.  Brockenbrough  v. 
Dresser  et  al.  225. 
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AMBKDINa  BILIi. 

20.  To  what  extent  allowable,  and  at  what  stage  of  the  proceedingt. 
See  AMENDMENTS,  1,  2,  3., 

CHATTEL  MORTGAGES.    See  MORTGAGES,  1  to  8. 

CITY  AND  TOWN  ORDINANCES. 
Action  for  vioiation  thereof.    See  ORDINANCES,  1. 

CLOUD  UPON  TITLE.    See  CHANCERY,  11. 
COLOR  OF  TITLE.    See  LIMITATIONS,  3,  4. 

COMMON  LAW. 

Common  law  of  another  State. 

In  what  manner  proven.    See  EVIDENCE,  43. 

CONSIDERATION. 
Of  its  sufficiency. 

1.  To  support  a  contract  not  to  practice  a  profession.  See  CON* 
TRACTS,  16. 

On  a  sale  and  exchange  of  lands. 

2.  What  constitutes  the  consideration.    See  CONTRACTS,  9. 

Failure  of  consideration. 

3.  In  respect  to  the  assignment  of  a  note.    See  ASSIGNMENT,  1. 

CONSTABLE'S   BOND. 

Form  thereof. 

1.  The  following  bond  of  a  constable  was  held  to  be  in  substantial 
compliance  with  the  statute,  and  a  valid  statutory  bond:  "A  B, 
chosen  constable  of  the  town  of,  etc.,  and  C  D  and  E  F,  sureties,  do 
hereby,  jointly  and  severally,  agree  to  pay  each  and  ever}''  person  who 
may  be  entitled  thereto,  all  such  sums  of  money  as  said  constable  may 
become  liable  to  pay  on  account  of  any  execution  which  shall  be 
delivered  to  him  for  collection  by  virtue  of  said  office.  Dated  this 
8th  day  of  April,  1869."    Magner  et  al.  v.  Knowles,  325. 

To  WHOM  MADE  PAYABLE. 

2.  A?id  in  what  name  to  sue.  Where  a  constable's  bond  was  made 
payable  to  "John  M.  Boicourt,  county  judge  of  Pope  county,  and  to 
Andrew  J.  Lisk  and  B.  W.  Holloway,  associate  justices  of  said  court, 
and  to  their  successors  in  office,  for  the  use  of,"  etc.,  it  was  Jteld,  that 
the  same  was  payable  to  the  "county  court"  of  the  county,  the  names 
being  regarded  as  surplusage,  and,  therefore,  that  an  action  thereon 
was  properly  brought  in  the  name  of  "the  county  court  of  Pope 
county."     County  Court  of  Pope  County,  use,  etc.  v.  Shepard  et  al.  585. 
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Legislative  control  over  ak  office. 

1.  It  is  a  general  rule,  that  where  an  office  is  created  by  statute,  it 
is  wholly  within  the  control  of  the  legislature  creating  it.  The 
length  of  term  and  mode  of  appointment  maj-  be  altered  at  pleasure, 
and  the  office  may  be  abolished  and  the  compensation  taken  away 
from  the  incumbent,  unless  forbidden  by  the  constitution.  The  Peo- 
pie  ex  rel.  Murphy  v.  Lippincott,  Auditor,  333. 

Extra  compensation  to  ciRctriT  judges. 

2.  Constitutionality  of  act  of  1869.    See  FEES  AND  SALARIES,  1. 

Jurisdiction  of  county  courts. 

3.  Under  act  of  1812 — constitutionality  of  t?ie  act.  See  JURISDI& 
TION,  4. 

Jurisdiction  op  justices  of  the  peace. 

4.  Abrogation  of  caws  conferring  special  jurisdiction  hy  the  new  con- 
stitution.   See  JURISDICTION,  3. 

Police  regulations  in  respect  to  railroads. 

5.  Power  of  the  legislature.     See  RAILROADS,  18  to  24. 

Regulating  speed  of  railway  trains. 

6.  Is  only  an  exercise  of  the  police  power  of  the  State.  See  RAIL- 
ROADS, 25,  26. 

Unjust  discriminations  and  extortion  by  railroads. 

7.  Legislative  control  over  railroads  in  respect  thereto — constitution' 
ality  of  act  of  April  7,  1871.     See  RAILROADS,  4  to  9. 

Excessive  penalties. 

8.  Prohibited  by  the  constitution.     Same  title,  8. 

Conclusive  presumption  of  guilt. 

9.  In  respect  to  an  act  that  may  be  innocent.    Same  title,  7. 

Warrant  must  be  supported  by  affidavit. 

10.  Under  the  sixth  section  of  Bill  of  Rights — tJie  rule  extends  to 
informations.     See  CRIMINAL  LAW,  4. 

Special  assessments. 

11.  What  are  local  improvements,  within  the  meaning  of  the  constitu- 
tion.    See  SPECIAL  ASSESSMENTS,  4. 

12.  Who  are  the  ''corporate  authorities^^  to  make  special  asseamientt. 
Same  title,  5. 

Dedication  for  a  specific  purpose. 

13.  Power  of  the  legislature  to  divert  the  ground  to  a  different  pwr- 
pose.    See  DEDICATION,  5,  6. 

Construction  op  statutes. 

14.  Where  a  part  which  is  void  may  be  r^ected,  and  the  remainder 
stand.     See  STATUTES,  1. 
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CONTINGENT  INTERESTS. 
Whether  the  sxxbject  op  sale.    See  CONTRACTS,  5  to  8. 

CONTINUANCE. 
Attorney  member  op  the  legislature. 

1.  Requisites  of  the  affidavit.  An  affidavit  for  a  continuance,  on 
the  ground  that  the  party's  attorney  was  a  member  of  the  General 
Assembly,  and  absent  attending  its  session,  which  states  that  the 
party  can  not  safely  proceed  to  the  trial  of  the  cause,  because  the 
presence  of  his  attorney  is  "necessary  to  a  trial  of  the  cause,"  is 
insufficient,  as  the  statute  requires  that  it  shall  appear  by  affidavit 
that  the  attendance  of  the  attorney  is  "  necessary  to  a  fair  and  proper 
trial."  It  should  state  facts  as  to  the  character  of  the  suit,  to  enable 
the  court  to  judge  intelligently,  or  pursue  the  language  of  the  statute. 
Williams  et  al.  v.  Baker,  238. 

Absence  op  a  witness. 

3.  Diligence  required.  Where  suit  was  brought  to  the  March  term 
of  the  circuit  court,  summons  served  on  the  4th  day  of  March,  and 
the  court  convened  on  the  2oth  day  of  the  same  month,  but  the  cause 
was  not  tried  until  the  5th  of  April,  and  the  witnesses,  on  account  of 
whose  absence  a  continuance  was  sought,  resided  in  this  State,  only 
about  one  hundred  and  twenty  miles  distant,  and  the  party  took  no 
steps  to  have  their  depositions  taken  or  to  procure  their  attendance, 
except  telegraphing  and  writing  to  ihem  to  attend  as  witnesses: 
Held,  that  no  such  diligence  was  shown  as  to  entitle  the  party  to  a 
continuance.     Quincy  Whig  Go.  v.  Tillson,  351. 

3.  Absence  of  a  party  whose  testimony  is  desired.  Where  a  contin- 
uance is  sought  on  account  of  the  absence  of  a  party  in  interest 
whose  testimony  is  desired,  there  must  be  shown  something  more 
than  reasonable  diligence  to  procure  his  attendance  or  deposition. 
In  such  a  case  a  higher  degree  of  diligence  will  be  required  than  in 
ordinary  cases.     Ibid.  851. 

COTJNTER  APPIDAVIT. 

4.  Not  admitted.  On  an  application  for  a  continuance,  counter 
affidavits  can  not  be  received  and  considered  by  the  court;  but  where 
such  an  affidavit  is  heard,  it  will  not  be  such  an  error  as  to  reverse, 
if,  independent  of  such  affidavit,  this  court  can  see  that  the  applica- 
tion was  properly  overruled.    Ibid.  351. 

CONTRACTS. 
Void  as  against  public  policy. 

1.  A  contract  with  the  county  authorities  to  hunt  up  and  prepare 
testimony  for  the  county,  to  be  used  in  a  suit  against  the  county,  by 
which  the  party  is  to  receive  $100  for  the  first  ten  votes  cast  at  an 
election,  shown  to  be  illegal,  $200  for  the  next  ten  votes  so  shown, 
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etc.,  and  the  further  sum  of  $1200  in  addition  to  such  scale  of  prices, 
to  be  paid  only  after  the  courts  have  decided  in  favor  of  the  county, 
is  void  on  account  of  its  corrupt  tendency,  and  as  inconsistent  with 
public  policy.  Gillett  v.  Board  of  Supervisors  of  Logan  County  et  al. 
256. 

Contract  op  pukchase. 

2.  What  constitutes.  Where  the  owner  of  land  adjoining  a  right 
of  way  of  a  railway  company  set  out  and  raised  a  hedge  upon  his 
own  land,  but  near  to  the  right  of  way,  before  any  law  requiring  rail- 
way companies  to  fence  their  road,  and  the  company,  with  the  assent 
of  the  owner,  had  the  same  trimmed,  on  the  assumption  that  it 
obstructed  their  right  of  way,  in  a  suit  by  the  owner  to  recover  the 
value  of  the  hedge,  on  the  ground  of  a  sale  and  purchase,  where  no 
grant  of  the  realty  had  been  made  and  no  express  contract  was  shown: 
jffeZtZ,  that  the  acts  of  the  company  did  not  establish  the  fact  of  a 
purchase,  as  they  were  susceptible  of  a  difl'erent  explanation.  Toledo, 
Wabash  and  Western  Railway  Go.  v.  Oreen,  199. 

Agreement  to  pay  a  prior  execution  debt. 

3.  By  a  junior  execution  creditor.  Where  a  junior  execution 
creditor  bid  oflF  property  under  an  agreement  that  the  prior  execu- 
tion creditors  should  give  him  time,  and  he  would  pay  them  the 
amount  of  their  debts,  if  they  would  wait  on  him  until  he  could  sell 
the  same :  Held.,  that  the  agreement  was  valid  and  binding  on  him. 
Cook  V.  Timmons,  203 

Implied  promise. 

4.  In  case  of  a  loan.  In  a  suit  to  recover  money  loaned,  the  court 
instructed  the  jury,  that  before  they  could  find  for  the  plaintiff,  they 
must  believe,  from  the  evidence,  that  the  plaintiff  loaned  the  money 
to  the  defendant,  and  that  the  latter  had  promised  to  pay  the  plaintiff 
the  same:  Held,  that  the  instruction  went  too  far,  as  the  jury  proba- 
bly understood  it  as  requiring  proof  of  an  express  promise,  which 
was  not  necessary.     Pea/rce  v.  Pearce,  207. 

In  respect  to  the  sale  op  a  contingent  interest. 

5.  Contingent  interests  are  not,  ordinarily,  assignable  at  law,  and 
yet  they  may  sometimes  be  assigned  at  law  if  coupled  with  some 
present  interest.  So,  at  law,  such  rights  and  interests  may  pass  by 
way  of  estoppel,  by  lease  and  release,  or,  under  the  English  system, 
by  fine.  But  in  equity,  contingent  interests  and  expectancies  may  be 
assigned,  and  may  be  the  subject  of  a  contract,  sucli  as  a  contract  of 
sale,  and,  when  made  for  a  valuable  consideration,  will  be  enforced 
in  a  court  of  equity  after  the  event  has  happened.  Bidgeway  et  al.  v. 
Underwood  et  al.  419. 

6.  In  such  case,  until  the  event  has  happened,  the  party  contract- 
ing to  buy  has  nothing  but  the  contingency,  which  is  a  very  difl'erent 
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In  respect  to  the  sale  of  a  contingent  interest.  Gontinued. 
thing  from  the  right  to  immediately  recover  and  enjoy  the  property. 
He  has  not,  strictly  speaking,  a  jus  ad  rem  any  more  than  a  jus  in  re. 
It  is  not  a  mere  interest  in  the  property,  but  a  mere  right  under  the 
contract.  So,  what  purports  to  be  an  actual  assignment  in  equity, 
amounts  not  to  an  assignment  of  a  present  interest,  but  only  to  a  con- 
tract  to  assign  when  the  interest  becomes  vested.  Ridgeway  et  al.  v. 
Underwood  et  al.  419. 

7.  Therefore,  a  contingent  legacy  which  is  to  vest  on  some  future 
event,  such  as  the  legatees  coming  of  age  or  surviving  the  period  of 
distribution,  maj%  in  equity,  become  the  subject  of  an  assignment  or 
a  sale.  So,  even  the  naked  possibility  or  expectancy  of  an  heir  to  his 
ancestor's  estate,  may  become  the  subject  of  a  contract  of  sale  or  set- 
tlement; and,  in  such  cases,  if  made  bona  fide,  for  a  valuable  con- 
sideration,  it  will  be  enforced  in  equity  upon  the  happening  of  the 
event,  or  death  of  the  ancestor,  not  as  a  trust  attaching  to  the  estate, 
but  as  a  right  of  contract.     Ibid.  419. 

8.  A  testator,  after  giving  his  wife  a  life  interest  in  his  home  farm 
for  her  support,  by  his  will,  provided  that,  at  the  death  of  his  wife, 
and  upon  his  youngest  child  coming  of  age,  the  same  should  be  sold 
and  the  proceeds  divided  amongst  his  seven  youngest  children,  and 
if  any  of  them  should  die  before  the  period  of  distribution,  the  por- 
tion of  such  should  be  equally  divided  among  the  survivors.  Under 
the  supposition  that  the  interest  had  already  vested  in  the  seven 
children,  one  of  them,  by  deed,  conveyed  his  interest  to  the  com- 
plainant  for  a  valuable  consideration,  describing  it  as  all  right,  title, 
interest,  claim  and  demand,  whether  in  possession  or  expectancj^  of 
the  grantor's  part,  "being  one  of  seven  heirs:  "  Held,  that  the  grantor 
had  a  contingent  interest,  depending  upon  his  surviving  the  period 
of  distribution,  which  was  assignable  in  equity;  but  that,  in  order  to 
give  the  deed  efl'ect,  it  must  be  treated  as  a  mere  equitable  assign- 
ment, and,  consequently,  as  not  passing  any  greater  interest  than  the 
assignor  had  at  the  time  of  the  execution  of  the  deed.  It  did  not 
pass  any  interest  subsequently  acquired  by  the  right  of  suvivorship, 
but  only  the  one-seventh  part  of  the  proceeds  of  the  farm.     Ibid,  419. 

Sale  and  exchange  of  land. 

9.  What  enters  into  the  consideration — and  of  the  right  to  recover  for 
failure  of  title.  The  owner  of  land  authorized  an  agent  to  sell  the 
same  for  $3000,  agreeing  that  the  agent  should  have  all  he  could  get 
above  that  sum.  The  agent  sold  the  same  for  $3800,  and  put  in  a 
tract  of  Iowa  land,  which  he  claimed,  and  his  principal  conveyed 
■with  the  expressed  consideration  of  $6300,  and  the  title  to  the  Iowa 
land  not  proving  satisfactory,  he  brought  suit  against  the  purchaser 
to  recover  the  balance  of  the  $6200  above  the  $3800  received :    Hdd, 
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that  so  far  as  the  purchaser  was  concerned,  the  Iowa  land  formed  no 
part  of  the  consideration  of  his  purchase,  and  that  he  was  not  liable. 
Primm  v.  Legg,  500. 

Promise  to  pay  a  thibd  person. 

10.  The  defendant  employed  a  party  to  sink  a  shaft  for  him,  and 
such  other  party  employed  the  plaintiff  as  a  laborer  to  assist.  After- 
wards the  defendant,  who  was  furnished  with  the  account  of  the  time, 
promised  the  plaintiff  to  pay  him  his  wages,  paid  him  a  portion,  and 
wrote  an  order  on  himself  for  the  whole  amount  for  the  contractor 
to  sign,  which  was  afterwards  done :  Held,  that  the  defendant  wa» 
clearly  liable  to  the  plaintiff  on  his  promise,  and  that  it  was  his  duty 
to  retain  such  amount  from  the  contractor  (m  a  settlement  with  him,, 
whether  such  order  was  signed  or  not.    L/umagM  v.  Neuher,  250. 

Time  for  payment. 

11.  When  reasonable  time  will  he  inferred.  If  a  party  sells  a  brick 
building,  agreeing  to  receive  payment  of  the  price  in  the  brick  when 
taken  out  of  the  walls,  at  a  certain  price  per  thousand,  the  price  will 
not  be  due  immediately,  but  the  purchaser  will  be  entitled  to  & 
reasonable  time  to  prepare  the  brick  for  delivery  before  he  can  be 
considered  in  default.     Meyers  v.  Schemp,  4G9. 

In  restraint  of  trade  or  practice  op  a  profession. 

12.  Whether  allowable,  and  of  the  consideration.  The  rule  is  well 
settled  that  any  partial  restraint  of  trade,  or  an  agreement  not  tO' 
transact  business  at  specified  places,  or  with  particular  persons,  or 
beyond  a  limited  distance,  or  not  to  practice  medicine  within  reason- 
able bounds,  if  there  be  some  legal  consideration  for  the  restraint, 
will  not  invalidate  the  agreement.     Linn  v.  Sigsbee,  75. 

13.  If  there  is  a  reasonable  limitation  only,  and  a  consideration 
capable  of  upholding  the  agreement,  it  will  be  upheld ;  and  the  court* 
will  not  inquire  whether  the  consideration  was  adequate,  or  equal  in 
value  to  that  which  the  party  loses  by  the  restraint.     Ibid.  75. 

14.  Such  contracts  must  be  construed  by  the  court,  and  their  rea- 
sonable character  and  consideration  are  questions  to  be  determined 
by  the  court.     Ibid.  75. 

15.  In  this  case  a  practicing  physician  sold  his  house  and  lot  for 
f  2000,  and  included  in  the  sale  his  practice,  and  obligated  himself  to 
the  purchaser,  who  was  also  a  practicing  physician,  "not  to  establish, 
nor  to  attempt  to  establish  a  medical  practice  within  the  aforesaid 
township  of  Chili,  nor  within  six  miles  of  his  (then)  present  resi- 
dence :"  Held,  that  the  restraint  was  reasonable,  and  supported  by  a 
good  consideration.     Ibid.  75. 
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CONTRACTS.     Continued. 
Contracts  construed. 

16.  In  regard  to  consideration.  Where  a  practicing  physician  sold 
his  house  and  lot  for  the  expressed  consideration  of  $2000,  and  in  the 
same  contract  included  in  the  sale  his  practice,  and  obligated  himself 
not  to  establish,  or  attempt  to  establish  a  medical  practice  in  the  town- 
ship where  the  property  sold  was  situated,  or  within  six  miles  thereof: 
Held,  that  the  agreement,  being  an  entirety,  must  be  construed  so  as 
to  make  the  $2000  paid  a  consideration  for  the  restraint  imposed  upon 
the  right  to  practice  medicine,  as  well  as  for  the  house  and  lot. 
Limi  V.  Sigsbee,  75. 

17.  Promissory  note  construed  in  respect  to  interest.  See  INTER- 
EST, 2. 

18.  As  to  wTietlier  the  indorser  of  a  note  is  liable  as  such.  See  AS- 
SIGNMENT, 2. 

Contracts  of  married  "women. 

19.  Whe?i  not  relating  to  separate  property/,  are  void.  See  MAh- 
RIED  WOMEN,  4. 

Limiting  liability  of  carrier. 

20.  By  contract.     See  CARRIERS,  1,  2. 

Sales  of  liquor  at  retail. 

21.  Debt  incurred  tJierefor,  void,  except  as  to  fifty  cents.  See  SPIR- 
ITUOUS LIQUORS,  1,  2. 

CONVEYANCES. 

Deed  must  be  under  seal. 

1.  A  paper,  purporting  to  be  a  deed,  is  not  valid  for  the  purpose 
of  conveying  title,  unless  it  is  under  seal,  yet,  when  a  person  enters 
into  possession  under  such  a  paper,  it  is  admissible  in  evidence  for 
the  purpose  of  showing  the  extent  of  his  possession,  and  what  he 
claimed  by  his  possession.    Barger  v.  Hobbs,  592. 

As  TO  identity  of  the  grantee. 

2.  From  description  in  the  deed.  Where  a  party  living  in  Cook 
county,  Illinois,  purchased  land  for  taxes,  and  after  his  death  the 
sheriff  executed  a  deed  upon  the  certificate  of  purchase,  to  another 
person  of  the  same  name,  residing  in  Canada,  who  paid  all  taxes  on 
the  land  for  seven  successive  years,  it  was  contended  that  the  deed 
was  made  to  a  person  not  in  being.  The  deed  was  made  out  in  the 
absence  of  the  grantee :  Held,  that  the  recital  in  the  deed  of  its  hav- 
ing been  made  to  the  person  of  the  same  name  in  Cook  county,  was 
not  conclusive  as  to  the  fact  of  the  real  grantee's  residence,  or  as  to 
which  person  the  deed  was  made  to.  Billings  v.  Kankakee  Goal  Co. 
489. 
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CONVEYANCES.     Continued. 
Delivery  of  a  deed. 

3.  What  constitutes.  Where  a  party  executes  a  deed  for  land,  and 
it  is  left,  with  his  assent,  in  the  hands  of  a  third  party,  for  the  grantee, 
but  is  lost  in  such  third  party's  hands,  this  will  amount  to  a  deliTery 
of  such  deed.    Henrichsen  v.  Hodgen  et  al.  179. 

Deed  of  master  in  chancery. 

4.  Misrecital  of  the  term  of  court  will  not  vitiate  the  deed.  Where 
the  master's  deed  for  land  sold,  recited  the  sale  as  having  been  made 
under  a  decree  rendered  at  the  April  terra,  1865,  of  the  court,  instead 
of  the  October  term,  1864,  when  it  was,  in  fact,  rendered:  Held,  that 
the  mere  misrecital  of  the  term  in  no  way  impaired  the  validity  of 
the  deed  after  its  confirmation,  and  afforded  no  ground  for  setting 
aside  the  sale.     Watt  et  al.  v.  McOalliard  et  al.  513. 

Whether  a  life  estate  is  created. 

5.  And  remainder  over,  or  wTiether  the  rule  in  Shelly''s  case  applies.  See 
ESTATE  FOR  LIFE,  1,  2,  3. 

Conveyance  of  a  contingent  interest. 

6.  WJiat  will  pass  thereby.    See  CONTRACTS,  5  to  8. 

Town  plat. 

7.  Its  effect  as  a  conveyance  to  the  public.    See  TOWN  PLAT,  1. 

Description  of  the  premises. 

8.  Of  its  sufficiency,  and  of  parol  evidence  to  identify  them.  See 
DESCRIPTION,  1  to  5. 

Acknowledgments  of  deeds.    See  that  title. 

CORPORATIONS. 

FORKION  CORPORATIONS. 

1.  Doing  business  in  this  State.  It  is  well  established  that  a  cor- 
poration created  in  one  State  can  not  exercise  its  functions  in  another 
State  or  sovereignty,  without  permission  of  the  latter,  express  or  im- 
plied. The  comity  between  States,  so  far  as  it  relates  to  corporations, 
depends  for  its  exercise  upon  the  laws  of  the  sovereignty  in  which, 
the  power  is  to  be  exercised.  The  comity  thus  extended,  is  the  volun- 
tary act  of  the  State  or  nation  by  which  it  is  offered,  and  is  inadmis- 
sible when  contrary  to  its  policy  or  prejudicial  to  its  interests.  Gar- 
roll  V.  City  of  Bast  St.  Louis,  568. 

2.  In  the  absence  of  any  positive  law  denying  or  restraining  the 
operation  of  a  foreign  law,  courts  of  justice  will  presume  the  tacit 
adoption  of  them  by  their  own  government,  unless  they  are  repugnant 
to  its  policy  or  prejudicial  to  its  interests.  The  public  policy  of  a 
State  must  be  determined  by  reference  to  its  general  legislation, 
either  by  prohibitory  or  enabling  acts,  or  by  its  general  course  of 
legislation  on  the  given  subject.     Ibid.  568. 
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CORPORATIONS.    Foreign  corporations.    Continued. 

3.  Power  of  foreign  corporations  to  purchase  and  hold  lands  in  this 
State.  A  corporation,  created  in  another  State  for  the  sole  purpose 
of  buying  and  selling  lands,  has  no  power  to  purchase  and  hold  the 
title  to  lands  in  this  State,  as  it  is  against  the  general  policy  of  our 
legislation  on  the  subject  of  domestic  corporations,  and  would  tend 
to  create  perpetuities.    Carroll  v.  City  of  East  St.  Louis,  568. 

4.  A  corporation,  created  by  the  General  Assembly  of  the  State  of 
Connecticut,  for  the  purpose  of  purchasing  and  selling  lands  to  the 
extent  of  $500,000,  there  being  nothing  in  its  charter  compelling  the 
company  to  sell  lands  it  might  acquire,  within  any  fixed  period,  ex- 
pended its  whole  capital  stock  in  the  purchase  of  land  in  this  State, 
and  made  a  deed  for  the  conveyance  of  a  lot  to  the  city  of  East  St. 
Louis:  Held,  in  an  action  of  ejectment  by  the  city  to  recover  posses- 
sion of  the  lot,  that  the  foreign  corporation  took  no  title  by  its  attempt 
to  purchase,  and  were  unable  to  transmit  any  to  the  city.     Ibid.  568. 

Municipal  corporations. 

5.  Liability  for  injury  to  private  property  hy  obstructing  access  to 
the  same.  "Where  a  city  council  gave  a  railroad  company  the  right  to 
construct  its  track  along  a  public  street,  and  the  company,  under  the 
right  so  conferred  upon  it,  made  excavations  along  such  street,  so 
that  the  plaintiffs  were  deprived  of  convenient  access  to  and  from  the 
street  and  to  their  lots,  and  the  lots  and  tenements  thereon  were  sub- 
ject to  injury  by  the  caving  and  falling  of  the  street  and  lots:  Held, 
that  the  city  was  liable  to  the  plaintiffs,  in  an  action  on  the  case,  for 
the  injury  caused  by  such  excavations.  City  of  Pekin  v.  Brereton 
et  al.  477. 

6.  Injury  resulting  from  exercise  of  right  to  grade  streets.  While 
the  corporate  authorities  of  cities  are  vested  with  power  to  grade  their 
streets,  yet,  the  mode  in  which  the  power  is  to  be  exercised  in  refer- 
ence to  the  rights  of  others  in  the  enjoyment  of  their  property,  is 
limited,  in  the  same  way  and  to  the  same  extent  as  the  power  of  a 
private  person  in  the  use  of  his  property,  unless  such  authorities  call 
to  their  aid  the  right  of  eminent  domain,  in  "which  case  compensation 
must  be  made.    Ibid.  477. 

7.  Former  decisions.  The  case  of  Moses  v.  Pittsburgh,  Ft.  Wayne 
and  Chicago  Railroad  Co.  21  111.  516,  and  that  of  Murphy  v.  The  City 
of  Chicago,  29  111.  279,  are  essentially  modified  by  the  case  of  Ifevi7is 
V.  Peoria,  41  111.  502,  and  by  The  Indianapolis,  etc.,  Railroad  Co.  v. 
Hartley,  ante,  p.  439,  on  this  question.     Ibid.  477. 

8.  Of  municipal  subscriptions  in  aid  of  railroads.  See  MUNICI- 
PAL SUBSCRIPTIONS,  1  to  7. 

9.  Power  to  regulate  speed  of  railway  trains  within  their  limits. 
See  RAILROADS,  25. 
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10.  Of  dedication  for  a  specific  purpose — power  of  the  municipality 
to  divert  the  ground  to  a  different  purpose.     See  DEDICATION,  6. 

COSTS. 

On  judgment  for  delinquent  taxes. 

1.  Costs  on  appeal.  On  appeal  from  the  judgment  of  the  county 
court  against  lands  for  taxes,  where  the  same  is  affirmed,  it  is  proper 
to  render  a  personal  judgment  against  the  appellant  for  the  costs. 
The  statute  does  not  authorize  the  collection  of  costs  of  the  appeal 
out  of  the  land  against  wliich  the  tax  is  assessed.  Durham  v.  TTiA 
People,  414. 

COUNTIES. 
Board  op  supervibors. 

1.  Power  to  appoint  agents  for  county.  It  being  the  right  and  duty 
of  the  board  of  supervisors  to  protect  the  interests  of  their  county, 
they  have  the  power  to  appoint  agents  to  employ  counsel  and  make 
legal  contracts  for  procuring  information  and  evidence  necessary  and 
proper  in  defense  of  suits  against  the  county.  Oillett  v.  Board  of  Su- 
pervisors of  Logan  County  et  al.  256. 

2.  During  the  pendency  of  a  proceeding  by  mandnmus,  to  compel 
a  county  to  subscribe  a  certain  sum  to  tho  capital  stock  of  a  railroad 
company,  and  when  the  issue  of  fact  to  be  tried  was,  whether,  at  a 
prior  election  on  the  question  of  subscription,  a  majority  of  the  legal 
votes  cast  were  in  favor  of  the  same,  the  board  of  supervisors  ap- 
pointed three  of  their  number  a  committee,  and  authorized  them  to 
use  their  discretion  in  employing  such  further  agents  and  assistants, 
in  addition  to  counsel  already  employed,  as  to  them  might  seem  ex- 
pedient,  for  the  purpose  of  defending  the  interests  of  the  county  in 
trying  such  question  of  fact,  and  preparing  necessary  evidence  there- 
for :  Held,  that  the  duties  of  the  committee,  although  they  might 
include  the  making  of  contracts,  were  merely  ministerial,  which  they 
might  be  properly  appointed  to  perform.     Ibid.  256. 

3.  Are  successors  to  county  commissioners^  court.  The  board  of  su- 
pervisors  are  the  legal  successors  to  the  county  commissioners'  court. 
Ibid.  256. 

COUNTY  COURTS. 
Under  constitution  op  1870. 

1.  The  constitution  of  1870  continued  in  existence  the  county 
courts,  for  the  transaction  of  county  business,  in  counties  which  had 
not  adopted  township  organization,  until  the  election  of  the  "board 
of  county  commissioners,"  and  authorized  them  to  exercise  their 
"present  jurisdiction,"  which  is  held  to  mean  such  other  powers  as 
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COUNTY  COURTS.    Under  constitution  of  1870.     Oontinued. 

might  be  conferred,  of  a  public  concern,  relating  to  county  affairs, 
as  well  as  the  powers  conferred  by  previous  laws.  Shww  et  al.  v.  Hill 
£t  al.  455. 

Op  theik  jurisdiction. 

2.     Under  act  of  1872.     See  JURISDICTION,  4,  5. 

CREDITOR'S  BILL.    See  CHANCERY,  1  to  4. 

CRIMINAL  LAW. 
Forgery. 

1.  The  writing  forged  must  subject  party  affected  to  legal  liability,  if 
genuine.  In  this  case,  the  defendant  was  indicted  for  the  forgery  of 
a  letter  of  introduction  bespeaking  the  showing  of  courtesies  to  the 
bearer  by  railroad  officials,  and  promising  to  reciprocate  the  same, 
which  purported  to  be  signed  by  the  superintendent  of  a  railroad  and 
canal  company:  Held.,  that  as  the  writing,  if  genuine,  had  no  legal 
validity,  and  affected  no  legal  rights,  but  was  a  mere  attempt  to  se- 
cure courtesies  on  a  promise,  of  no  legal  obligation,  to  reciprocate 
them,  it  could  not  be  the  subject  of  forgery,  and  could  not  be  aided 
by  any  averments  in  an  indictment.     Waterman  v.  The  People.,  91. 

Sale  of  spirituous  liquors. 

2.  Under  act  of  1872 — whether  necessary  to  state  the  names  of  the  per- 
sons to  whom  liquor  is  sold,  in  complaint.  It  is  not  necessary  in  a  pros- 
ecution, under  the  first  section  of  the  act  of  1872,  to  provide  against 
the  evils  resulting  from  the  sale  of  intoxicating  liquors,  to  state  in 
the  information  the  name  or  names  of  the  person  or  persons  to  whom 
the  liquor  was  sold.     Myers  v.  The  People,  504. 

3.  But,  under  the  second  section,  where  the  essence  of  the  offense 
consists  of  a  sale  to  a  specified  class  of  persons,  or  to  a  person  in  a 
particular  condition,  or  of  certain  habits  at  the  time,  the  name  of  the 
person  to  whom  made,  as  well  as  the  requisite  circumstances,  should 
be  stated,  in  order  to  give  the  accused  an  opportunity  to  prepare  for 
his  defense.     Ibid.  504. 

Informations. 

4.  Must  be  supported  by  affldavit,  upon  which  perjury  can  be  assigned 
if  false.  Under  the  sixth  section  of  the  "Bill  of  Rights,"  which  de- 
clares that  "no  warrant  shall  issue  without  probable  cause,  supported 
by  affidavit,"  no  warrant  can  be  issued  upon  an  information  without 
affidavit.  The  affidavit  should  be  such  that,  If  false,  perjury  can  be 
assigned  upon  it.     Ibid.  504. 

Keeping  gaming  house. 

5.  Wliat  is  a  common  gaining  Jiouse.  When,  at  the  time  of  the 
arrest  of  one  as  the  keeper  of  a  common  gaming  house,  there  were 
found  seven  or  eight  persons  in  an  upper  room  in  the  act  of  playing 
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faro,  and  the  proof  showed  that  the  premises  were  furnished  as  a 
common  gaming  house :  Held,  that  the  testimony  was  sufScient  to 
warrant  the  finding  that  the  room  was,  at  the  time  of  the  arrest,  fitted 
up,  furnished,  and  then  being  used  and  kept  as  a  common  gaming 
house.    Stevens  v.  The  People,  587. 

6.  Who  is  the  keeper  of  a  gaming  house.  To  warrant  the  conviction 
of  one  as  the  keeper  of  a  common  gaming  house,  it  is  not  necessary 
that  he  should  have  been  the  proprietor  or  lessee  thereof,  or  directly 
interested  in  the  profits  of  the  business  or  house.  If  he  had  the  gen- 
eral superintendence  or  charge,  though  simply  an  employee  of  the 
house,  he  maybe  regarded  as  the  keeper,  or  as  so  aiding  and  abetting 
in  the  commission  of  the  offense  of  keeping  the  house  as  to  justify 
his  conviction  for  the  offense.    Ibid.  587. 

AZDINa  AND  ABETTING  IN  MISDEMEANORS. 

7.  All  persons  who  aid,  abet  or  assist  in  the  commission  of  a  mis- 
demeanor, are  guilty  as  principals.    Ibid.  587. 

Evidence — answer  to  BiLii  op  discovert. 

8.  Can  not  be  used  in  criminal  prosecution  for  fraud.  The  answer 
of  a  defendant  to  a  creditor's  bill  to  discover  property  fraudulently 
concealed  and  disposed  of  to  hinder  and  delay  creditors,  by  an  express 
provision  of  statute,  can  not  be  read  in  evidence  against  such  defend- 
ant  on  indictment  for  the  fraud.    Mitchell  et  al.  v.  Bym*  et  al.  532. 

Presence  op  accused  at  trial. 

9.  Not  necessary  on  triaXfor  violation  of  ordinance  or  misdOTneancr. 
See  PRACTICE,  6. 

JURTEST. 
Under  title  by  quit-claim  deed. 

1.  Where  a  wife  died  in  April,  1872,  in  the  possession  of  real  estate 
under  a  quit-claim  deed,  children  having  been  born  alive  during  the 
marriage,  it  was  h,eld,  that  the  life  estate  of  the  husband  by  the  curtesy 
became  consummate,  and  a  recovery  by  him  in  ejectment  against  his 
children,  the  heirs  at  law  of  the  deceased  wife,  was  sustained.  TToJf 
et  al.  V.  Wolf,  55. 

DAMAGES. 
ExcESsivB  DAMAGES.    See  NEW  TRIALS,  1  to  4. 
Ezsmflart  damages.    See  MEASURE  OF  DAMAGES,  14,  IS. 
Measure  op  damages.    Same  title. 

DEDICATION. 

How  MADE — intention. 

1.    A  dedication  of  land  to  public  use  may  be  made  by  mere  ver* 
bal  declarations,  if  accompanied  by  such  acts  as  are  necessary  for 
41— 67th  III. 
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DEDICATION.    How  made — intention.    Continued. 

that  purpose;  but,  to  make  a  valid  dedication,  an  intention  to  appro- 
priate the  right  to  the  general  use  of  the  public  must  exist.  Where 
the  appropriation  is  for  the  use  of  particular  individuals  only,  and 
made  under  circumstances  which  exclude  the  presumption  that  it  was 
intended  for  the  public  use,  it  will  not  amount  to  a  dedication,  nii- 
nois  Ins.  Co.  v.  Littlefield  et  al.  368. 
Use  by  the  public. 

2.  Not,  alone,  is  not  sufficient.  Where  adjoining  owners  of  land 
agree  to  reserve  an  alley  between  their  premises  for  their  own  use,  the 
fact  that  the  same  for  years  is  open  to  the  public  use ;  that  in  several 
conveyances  it  is  described  as  an  alley,  and  that  the  owner  of  the  soil 
never  paid  taxes  on  the  same,  will  not  bring  the  alley  into  existence 
as  a  public  easement.    Ibid.  368. 

Acceptance. 

3.  In  order  to  establish  a  dedication  of  land  to  the  public  for  a 
way,  proof  of  its  acceptance  as  such  by  the  public,  acting  through  the 
proper  authorities,  is  essential.    Ibid.  368. 

Of  the  pubpose  of  the  dedication. 

4.  And  diverting  to  other  purposes.  A  dedication  must  always  be 
construed  with  reference  to  the  object  with  which  it  was  made. 
Where  streets  are  dedicated  by  means  of  a  town  plat,  they  will  be 
considered  as  designed  for  the  purpose  of  travel  and  passage  in  any 
mode  not  to  destroy  their  usefulness,  while  a  public  square  will  be 
considered  as  intended  for  beauty  and  adornment,  and  for  the  health 
and  recreation  of  the  public,  and  the  municipality  will  have  no  right 
or  power  to  divert  it  to  other  uses  or  purposes.  City  of  Jacksonville 
V.  The  Jacksonville  Railway  Co.  540. 

5.  Power  of  legislature  to  divert  a  public  squa/re  to  other  uses.  The 
power  of  the  legislature  to  repeal  the  charter  of  a  city  can  not  be 
extended  to  the  right  to  divert  propertj-  given  to  the  public  for  one 
use  to  a  wholly  different  and  inconsistent  use.  The  power  can  not 
exist  to  divert  property  from  the  purpose  to  which  it  was  donated. 
Even  upon  a  repeal  of  the  charter  of  the  city,  the  trust  would  not 
cease,  if  its  purpose  can  be  ascertained,  but  it  will  be  enforced  for  the 
benefit  of  those  for  whose  use  it  was  intended.    Ibid.  540. 

6.  Where  a  public  square  is  vested  in  a  municipal  corporation,  the 
eestuis  que  use  acquire  a  vested  estate  in  the  same,  and  neither  the 
municipality  nor  the  legislature  can  divert  it  to  railroad  or  other  pri- 
vate use.  The  power  of  the  latter  is  not  unlimited,  and  can  not  be 
exercised  to  interfere  with  trust  estates  and  vested  rights.  And  if 
either  should  attempt  to  do  so,  a  court  of  equity  would  interfere  and 
enforce  the  execution  of  the  trust  either  upon  the  application  of  the 
owners  of  lots  abutting  upon  the  square,  or,  upon  the  application  of 
the  city,  the  trustee.    Ibid.  540. 
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7.  Injunction  to  prevent  the  diversion  of  a  public  square  to  railroad 
purposes.  A  railway  company  was,  by  an  act  of  the  legislature, 
authorized  to  construct  and  operate  a  railway  in  a  city,  "in,  over  and 
across  and  along  any  and  all  the  avenues,  streets,  public  grounds, 
squares  and  alleys"  of  the  city.  Under  this  power  the  company 
claimed  the  right  to  construct  and  operate  its  road  across  a  public 
square  which  had  been  dedicated  by  plat  to  the  city.  It  appeared 
that  city  lots  had  been  sold  with  reference  to  such  square  and  around 
it,  which  had  been  improved,  the  value  of  which  were  enhanced  on 
account  of  the  square,  and  that  the  city  had  beautified  and  adorned 
the  same.  The  city  filed  a  bill  in  chancery  to  prevent  the  company 
from  appropriating  the  same  for  railroad  purposes :  Held,  that  the 
railway  company  should  be  perpetually  enjoined  from  all  attempts  to 
lay  down  the  track  of  its  road  through  or  across  the  inclosed  public 
square,  reversing  the  decree  below.  City  of  Jacksonville  v.  The  Jack- 
sonville  Railway  Co.  540. 

DELIVERY. 
On  a  sale  op  chattels. 

Whether  delivery  to  a  carrier  t«  a  delivery  to  the  purchaser^  so  a$  to 
complete  the  sale.    See  SALES,  2. 
Demveby  op  a  deed.    See  CONVEYANCES,  3. 

DESCENTS. 

Where  there  is  no  widow  or  CHiiiDREN. 

1.  Where  the  owner  of  land  died,  leaving  a  widow,  and  a  child  as 
his  only  heir,  and  the  widow  died  in  six  days  after,  and  the  child  in 
ten  days,  it  was  held,  that  the  land  descended  to  the  child's  maternal 
grandfather,  and  not  to  its  paternal  aunt,  the  grandfather,  according 
to  the  civil  law,  being  related  to  the  child  in  the  second  degree,  while 
the  aunt  was  related  to  it  in  the  third  degree.    Barger  v.  Hobbs,  592. 

DESCRIPTION. 

SUPPICIENCT  OP  DESCRIPTION  IN  A  DEED. 

1.  And  herein,  of  parol  evidence.  Any  description  adopted  in  a  deed 
by  which  the  premises  intended  to  be  conveyed  may  be  established 
and  identified,  is  sufficient,  and  it  is  the  settled  doctrine  that,  for  the 
purpose  of  sustaining  a  grant,  extrinsic  evidence  may  always  be  used 
to  identify  and  establish  the  objects  of  the  call  in  the  deed.  A  devise 
or  grant  will  only  be  declared  void  for  uncertainty  when,  after  resort 
to  oral  proof,  it  still  remains  a  matter  of  mere  conjecture  what  was 
intended  by  the  instrument.    Colcord  v.  Alexander,  581. 

2.  Thus,  where  the  levy  of  an  execution  and  the  marshal's  deed 
made  to  the  purchaser,  described  the  land  as  ''part  of  the  east  half  of 
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the  south-west  quarter  of  section  ten,  in  township  five  north,  range 
three  west  of  the  third  principal  meridian,  situate  in  the  county  of 
Bond,  and  State  of  Illinois,  containing  sixty-four  acres  naore  or  less," 
and  the  levy  further  showed  that  it  was  levied  on  "as  the  property 
of  the  within  named  defendants;"  and  it  appeared  from  extrinsic 
evidence  that  the  judgment  debtors  owned  sixty-four  acres  in  the 
section,  township  and  range  described:  Held,  that  the  levy  and  deed 
were  not  void  for  uncertainty,  as  the  land  could  be  located  with  rea- 
sonable  certainty  by  the  previous  possession  and  descriptions  con- 
tained in  the  deeds  of  former  grantors.    Colcord  v.  Alexander,  581. 

3.  If  the  description  had  been  of  a  less  number  of  acres  than  the 
debtors  owned  in  the  quarter  described,  then  it  would  have  been  void 
for  uncertainty,  and  the  part  intended  could  not  be  shown  by  parol 
proof.    Ibid.  581. 

4.  If  a  party  sell  a  certain  number  of  acres,  or  all  the  land  he  has 
in  a  certain  locality,  it  may  be  shown  what  lands  he  owned  in  the 
locality.    Ibid.  581. 

5.  A  sheriff's  deed  for  land  sold  for  taxes,  described  the  land  as 
in  "T.  32  N.,  B.  9  E.,"  without  stating  in  what  county.  State,  or  east 
of  what  meridian  it  was  situate.  It  was  insisted  that  the  deed  was 
void  for  uncertainty,  there  being  several  meridians  to  which  the 
description  could  equally  apply,  but  the  court  held  that  the  ambigu- 
ity,  being  a  latent  one,  was  susceptible  of  explanation  by  any  facts  or 
circumstances  showing  the  land  intended.  There  are  no  other  tracts 
of  land  in  this  State  to  which  the  description  in  the  deed  is  appli- 
cable,  except  these  tracts  in  Will  county.  And  the  recital  in  the  deed 
that  the  land  was  sold  by  the  sheriff  of  Will  county,  under  a  judgment 
of  the  circuit  court  of  that  county  for  taxes,  was  held  sufficient  to 
show  that  the  land  intended  was  in  Will  county,  Illinois.  Billingt 
V.  Kankakee  Ooal  Go.  489. 

DISCRETIONARY. 
What  is  discbbtionabt. 

Submitting  questions  for  tpedal  terdiet—di$oreti<mary.  See  VE& 
DICT,  1. 

DIVORCE. 

AUHONT. 

1.  For  mpport  of  minor  child.  The  father  is  liable  to  the  mother 
for  the  maintenance  of  his  minor  son,  whose  custody  has  been  awarded 
to  the  mother  on  divorce,  so  long  as,  by  reason  of  his  tender  years  qr 
physical  inability  to  labor,  he  can  not  earn  his  own  living.  Plaster 
V.  Plaster,  98. 
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2.  Limitation.  Where  a  wife,  after  divorce,  files  her  bill  against 
her  former  husband  to  recover  expenses  incurred  by  her  in  the  sup- 
port and  maintenance  of  their  minor  child,  she  will  only  be  entitled 
to  a  decree  for  the  expenses  incurred  during  the  five  years  next  pre. 
ceding  the  commencement  of  the  suit.    Plaster  v.  Plast&r,  93. 

EASEMENT. 
Alley — whether  a  public  or  private  way. 

1.  Where  the  owner  of  lots  three  and  four  in  a  certain  block  in  a 
city,  which  adjoined  each  other,  sold  and  conveyed  all  of  lot  four 
except  ten  feet  on  the  east  side  thereof,  which  was  next  to  lot  three, 
the  deed  containing  this  clause :  "  The  remaining  ten  feet  of  the  east 
side  of  said  lot  being  reserved  for  an  alley  between  the  parties  to  this 
deed :  "  Held,  that  the  purpose  of  the  reservation  was  not  for  the  use 
of  the  public,  but  for  the  parties  to  the  deed.  III.  Ins.  Go.  v.  Littlefield 
et  al.  368. 

2.  If  A  agrees  with  his  neighbor,  an  adjoining  owner  of  land,  that 
he  shall  have  a  pass- way  ten  feet  wide  over  A's  land,  and  that  it  shall 
be  an  alley  between  them,  this  will  give  the  public  no  right  to  the 
use  of  the  same,  or  create  a  public  easement.    Ibid.  368. 

EJECTMENT. 
Whether  the  action  will  lie. 

1.  Against  railroad  company  for  land  taken  without  legal  condemna- 
tion. Ejectment  will  lie  against  a  railway  corporation  by  the  owner, 
for  land  taken  and  used  by  it  for  the  purposes  of  its  road,  where  the 
land  has  not  been  condemned  under  proceedings  instituted  for  that 
purpose,  in  the  mode  prescribed  by  the  constitution,  and  laws  en- 
acted in  conformity  therewith.  Smith  v.  Ghicago,  Alton  and  St.  Loui» 
Bailroad  Go.  191. 

2.  Or  may  recover  the  value  of  the  land.  Where  a  railway  corpora- 
tion  has  taken  possession  of  the  land  of  another  without  his  consent 
and  without  condemnation,  and  wrongfully  holds  the  same  for  the 
use  of  its  road,  the  law  affords  the  owner  two  remedies — an  action  of 
ejectment  or  an  action  to  recover  the  value  of  the  land  taken.  He  la 
not  driven  to  proceedings  by  mandamus  to  compel  a  condemnation. 
Ibid.  191. 

Notice  to  qott. 

3.  Before  bringing  ejectment.  Where  the  entry  of  a  railway  corpo- 
ration upon  land,  and  its  use  for  the  track,  etc.,  of  its  road,  is  with 
the  assent  of  the  owner,  or  is  made  under  proceedings  properly  in- 
stituted  for  its  condemnation,  and  the  consent  of  the  owner  can  be 
presumed,  though  the  condemnation  money  has  not  been  paid,  it 
seems  that  the  corporation  will  be  entitled  to  notice  to  quit  before 
ejectment  will  lie.    Ibid.  191. 
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EJECTMENT.    Continued. 
Evidence  op  title. 

4.  To  authorize  a  recovery.  It  is  well  settled,  both  upon  common 
law  authority  and  by  the  decisions  of  this  court,  that,  in  an  action  of 
ejectment,  proof  of  prior  possession  by  the  plaintiff  claiming  to  be 
the  owner  in  fee,  is  prima  facie  evidence  of  ownership  and  seizin,  and 
is  sufficient  to  authorize  a  recovery,  unless  the  defendant  shall  show 
a  better  title.    Barger  v.  Hobbs,  593. 

Effect  of  judgment  in  ejectment. 

5.  Upon  whom  conclusive.  When  the  title  is  adjudicated  on  the 
trial  of  an  action  in  ejectment,  the  judgment  is  conclusive  as  to  the 
title  established  between  the  parties  and  their  privies.     Ibid.  593. 

ELECTIONS. 
In  respect  to  removal  of  coxjnty  seat. 

1.  What  court  to  order  election.  Prior  to  the  election  of  the  board 
of  county  commissioners,  provided  for  in  counties  not  under  town- 
ship organization,  the  county  court,  composed  of  the  county  judge 
and  two  associates,  was  the  proper  tribunal  to  order  an  election  to 
determine  the  question  of  the  removal  of  the  county  seat  of  their 
county.    Shaw  et  al.  v.  Hill  et  al.  455. 

2.  Contesting  such  election — injunction  as  to  removal  of  county  offices. 
See  INJUNCTIONS,  3,  4. 

Municipal  subscriptions. 

3.  Of  an  election  therefor.  See  MUNICIPAL  SUBSCRIPTIONS, 
1  to7. 

EMINENT  DOMAIN. 
The  State  may  prescribe  the  terms. 

1.  Effect  of  change  in  law  after  proceedings  are  commenced.  The 
State  has  the  right  to  say  on  what  terms  it  will  allow  its  right  of 
eminent  domain  to  be  exercised,  so  long  as  anything  remains  to  be 
done  by  the  corporation  in  order  to  complete  the  condemnation  of 
the  land.  Springfield  and  Illinois  Southeastern  Railway  Company  v. 
Hall,  99. 

2.  A  proceeding  to  condemn  land  for  a  right  of  way  was  com- 
menced under  the  act  of  1853,  relating  to  that  subject,  but,  before  a 
trial  was  had,  the  act  of  1872  had  taken  effect,  and  the  damages  were 
assessed  according  to  the  provisions  of  the  latter  act,  which  expressly 
repealed  all  conflicting  laws:  Held,  that  the  assessment  was  properly 
made  under  the  latter  act,  as  the  proceedings  were  in  fieri  when  it 
took  effect.    Ibid.  99. 

Notice  of  proceedings  to  condemn. 

3.  On  whom  to  be  served.  Where  the  Belleville  and  Illinoistown 
Railroad   Company,  whose  charter  was  approved  June  31,  1853,  in 
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1854,  instituted  proceedings  to  condemn  land  under  its  charter,  gave 
notice  thereof  to  a  former  owner  of  a  life  estate  therein,  but  who  had  . 
previously  conveyed  his  title,   and  whose  deed  was  duly  recorded : 
Held,  that  the  proceedings  were  invalid  for  the  reason  that  they  were 
not  instituted  against  the  owner.  Smith  v.  Chicago,  Alton  and  St.  Louit 
Mailroad  Company,  191. 

Liability  pok  acts  done  in  the  exercise  op  the  right. 

4.  And  of  the  remedy.  Wliere  a  railroad  corporation,  in  exercising 
the  right  of  eminent  domain  confeiTed  by  law  upon  it,  commits  an 
injury  to  the  land  of  another  by  entering  upon  it  in  order  to  make 
preliminary  surveys,  or  by  taking  materials  therefrom,  or  the  like,  in 
pursuance  of  the  powers  vested  in  it,  and  the  law  under  which  such 
acts  are  done  prescribes  a  mode  for  assessing  damages  for  such  inju- 
ries, an  action  of  tort  will  not  lie  therefor,  but  the  statutory  remedy 
must  be  pursued — such  remedy,  in  general,  being  exclusive.  Ibid, 
191. 

5.  But  this  is  upon  the  ground  that  the  statute  conferring  authority 
has  been  complied  with.  In  such  a  case,  there  can  be  no  injury  to 
the  rights  of  the  party,  and  therefore  no  action,  as  for  a  tort,  can  arise. 
As  compensation  is  made  for  what  is  legally  taken,  the  party  can  not 
complain  that  a  wrong  is  done,  for  his  property,  in  such  case,  is  taken 
according  to  the  law  of  the  land.     Ibid.  191. 

Jttdgment  op  condemnation. 

6.  Its  conclusiveness.  After  land  has  been  condemned  for  the  use 
of  a  railroad,  the  adjudication  can  no  more  be  impeached  in  any  col- 
lateral proceeding,  or  by  evidence,  than  the  judgment  of  any  other 
court  of  exclusive  jurisdiction ;  and  it  will  be  presumed  conclusively, 
that  the  party  whose  land  has  been  taken  has  received,  by  the  judg- 
ment and  award,  not  only  just  compensation  for  the  land  taken,  but 
for  all  such  incidental  loss,  inconvenience  and  damage  as  might  rea- 
sonably be  expected  to  result  from  the  construction  and  use  of  the 
way  or  crossing,  in  a  legal  and  proper  manner,  and  the  judgment  will 
afford  a  complete  justification  to  the  party  exercising  the  right  so 
acquired.  Chicago  and  Alton  Railroad  Co.  et  al.  v.  Springfield  and 
Northwestern  Railroad  Co.  142. 

Where  land  is  taken  without  authority  op  law. 

7.  Remedy  of  the  owner.    See  EJECTMENT,  1,  2. 
Measure  of  damages  on  condemnation. 

8.  And  of  evidence  in  respect  thereto.  See  MEASURE  OF  DAM- 
AGES, 1  to  9. 
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ERROR. 
Ebbok  in  fact. 

1.  In  what  manner  and  at  what  time  corrected.  The  right  of  a  party 
to  have  errors  in  fact  corrected  by  the  court  in  which  they  were  com- 
mitted, is  recognized  by  this  court  as  a  common  law  right.  This 
may  be  done  by  motion,  at  a  term  subsequent  to  the  judgment.  Mains 
V.  Corner,  536. 

Eebor  vrihXj  NOT  ALWAYS  BEVEESE.    See  PRACTICE  IN  THE  SU- 
PREME COURT,  5,  6,  7. 

ESTATE  FOR  LIFE. 
And  remaindeb  oveb. 

,  1.  Or  whether  the  rule  in  STielly^s  case  applies — construction  of  a  deed. 
Where  a  person  takes  an  estate  of  freehold,  legally  or  equitably, 
tinder  a  deed,  will  or  other  writing,  and  in  the  same  instrument  there 
is  a  limitation  by  way  of  remainder,  either  with  or  without  the  inter, 
position  of  another  estate,  of  an  interest  of  the  same  legal  or  equitable 
quality,  to  his  heirs,  or  heirs  of  his  body,  as  a  class  of  persons,  to  take 
in  succession  from  generation  to  generation,  the  limitation  to  the 
heirs  entitles  the  ancestor  to  the  whole  estate.  Beacroft  et  al.  v. 
Strawn,  Admx.  28. 

2.  Where  the  devise  or  conveyance  is  to  a  person  and  the  children 
of  his  body,  the  words  are  not  technical,  and  the  word  "children"  is 
not  one  of  limitation  but  of  purchase,  and  creates  a  remainder. 
Ibid.  28. 

8.  Where  land  was  conveyed  to  a  married  woman  by  a  trustee,  in 
accordance  with  the  direction  in  the  will  of  her  father  and  the  decree 
of  court,  the  deed  reciting  that  the  ancestor  had  devised  a  tract  of 
land  in  Bourbon  county,  Ky.,  and  a  slave,  to  the  grantee,  and  the  cir- 
cuit court  of  that  county  had,  by  decree,  appointed  the  grantor  to 
sell  the  land  and  slave,  and  invest  the  proceeds  in  lands  in  the  State 
of  Illinois,  to  be  held  by  her  during  her  life,  and  at  her  death  to  be- 
long  to  the  children  of  her  body,  and  after  acknowledging  the  receipt 
of  the  consideration,  granted  the  land  "to  the  party  of  the  second 
part,"  the  habendum  part,  being:  "the  said  land  hereby  conveyed,  to 
be  held  and  used  by  the  said  Nancy  L.  Beacroft  during  her  natural 
life,  free  from  the  debts,  contracts  and  liabilities  of  the  husband  of 
the  said  Nancy  L.  Beacroft,  and  at  her  death  to  go  to  the  children  of 
her  body,  according  to  the  last  will  of,  etc.,  and  the  decree  of  said 
Bourbon  circuit  court,"  etc.,  "  to  have  and  to  hold,  as  aforesaid,  the 
land,  premises  and  appurtenances  aforesaid  unto  the  party  of  the 
second  part,  their  heirs  and  assigns,  forever: "  Held,  that  this  case  is 
not  within  the  rule  in  Shelly's  case,  and  that  Mrs.  Beacroft  took  a 
life  estate  only,  and  her  children  took  the  remainder,  which  became 
liable  to  the  payment  of  their  debts  according  to  their  several  inter- 
ests.    Ibid.  28. 
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ESTOPPEL. 

Or  THE  GENERAL  DOCTKrNE. 

1.  The  doctrine  of  estoppel  is,  that,  when  a  person,  by  his  words 
or  conduct,  voluntarily  causes  another  to  believe  in  the  existence  of 
a  certain  state  of  things,  and  induces  him  to  act  upon  that  belief,  so 
as  to  change  his  previous  position,  he  will  be  estopped  to  aver  against 
the  latter  a  different  state  of  things.    The  People  v.  Brown  et  al.  435. 

3.  In  order  to  create  such  estoppel,  the  following  elements  must 
be  present :  1.  There  must  have  been  a  representation  concerning 
material  facts.  2.  The  representation  must  have  been  made  with  a 
knowledge  of  the  facts.  3.  The  party  to  whom  it  was  made  must 
have  been  ignorant  of  the  truth  of  the  matter.  4.  It  must  have  been 
made  with  the  intention  it  would  be  acted  upon.  5.  And  it  must  have 
been  acted  upon.    Ibid.  435. 

3.  The  representation  must  be  external  to,  and  not  necessarily 
implied  in  the  transaction  itself;  and  fraud,  or  something  tantamount 
thereto,  is  the  distinctive  character  of  this  kind  of  estoppel.  Ibid. 
435. 

DOCTBtNE  DOES  NOT  APPLY  TO  THE  STATE. 

4.  Public  policy,  to  prevent  loss  to  the  State  through  the  negli. 
gence  of  public  officers,  forbids  the  application  of  the  doctrine  of 
estoppel  to  the  State,  growing  out  of  the  conduct  and  representations 
of  its  officers.  On  the  same  ground  that  the  government  is  excused 
from  the  consequence  of  laches,  it  should  not  be  affected  by  the  neg- 
ligence or  even  wilfulness  of  any  one  of  its  officers.    Ibid.  435 

5.  Where  the  Auditor,  when  applied  to  by  the  sureties  of  a  col- 
lector,  gave  them,  through  mistake,  an  incorrect  statement  of  the 
collector's  account,  which  prevented  them  from  obtaining  indemnity: 
Held,  that  such  mistaken  statement  could  not  estop  the  State,  in  a  suit 
upon  a  collector's  bond  against  such  sureties,  from  recovering  the 
true  amount  due  the  State.     Ibid.  435. 

Statement  that  a  mortgage  is  satisfied. 

6.  Where  a  party  declares  that  notes  given  to  him,  which  had  been 
secured  by  mortgage  on  real  estate,  were  paid,  and  the  land  clear 
from  incumbrance,  to  purchasers  at  the  time  of  their  buying  the  land, 
he  will  be  estopped  from  afterwards  claiming  that  his  mortgage  was 
not  satisfied,  as  against  such  purchasers,  who  have  acted  on  the  faith 
of  such  assurance  and  paid  large  sums  of  money  for  the  land.  Tucker 
et  al.  V.  Conwell  et  al.  553. 

By  recitaib  in  a  deed. 

7.  Where  a  party  accepts  a  deed  to  land,  containing  a  recital  that 
the  same  is  subject  to  a  lease  on  an  adjoining  strip  used  as  an  alley, 
he  will  be  bound  by  the  recitals  in  the  same,  and  estopped  from  dis- 
puting  the  validity  of  the  lease.    III.  Ins.  Co.  v.  Littlefteld  et  al.  868. 
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Purchaser  at  jxtoicial  sale. 

8.  Delay  in  taking  possession  as  estopping  purchaser  from  asserting 
title.  Where  a  purchaser  at  a  master's  sale  took  no  steps  to  recover 
possession  of  the  land  until  more  than  five  years  after  the  sale,  it 
was  urged,  on  a  bill  by  the  heirs  of  a  purchaser  from  the  original 
debtor  and  owner,  that  this  should  estop  him  from  asserting  title,  as, 
if  he  had  taken  steps  in  proper  time,  it  would  have  afforded  them 
notice  of  the  sale  in  time  to  have  prosecuted  a  writ  of  error :  Held^ 
that  the  decrees  of  the  court  were  notice  to  all  parties,  and  that  they 
were  presumed  to  know  their  rights,  and  that  neither  party  was  under 
obligation  to  remind  the  other  of  his  rights  or  liabilities,  and  that 
nothing  short  of  the  time  fixed  by  the  Statute  of  Limitations  could 
bar  the  purchaser's  rights.     Watt  et  al.  v.  MeOalliard  et  aZ.  513. 

Subcontractor's  demand  against  owner. 

9.  Presence  of  sub-contractor  at  settlement  between  owner  and  original 
contractor.     See  LIENS,  6. 

Municipal  subscription. 

10.  Void  election — whether  the  municipality  may  a/vail  of  it.  See 
MUNICIPAL  SUBSCRIPTIONS,  7. 

EVIDENCE. 

Judicial  notice. 

1.  Public  laws.  Courts  are  bound  to  take  judicial  notice  of  all 
acts  of  the  legislature  which  are  declared  to  be  public  acts,  without 
other  proof.  Bockford,  Bock  Island  and  8t.  Louis  Railroad  Co.  v. 
Lynch  et  al.  149. 

2.  Construction  of  foreign  statutes.  Courts  will  take  notice  of  the 
construction  given  to  foreign  statutes  by  the  foreign  tribunals,  and 
to  enable  them  to  do  this,  they  have  always  been  in  the  habit  of  look* 
ing  to  the  reports  of  such  tribunals.    McDeed  v.  McDeed,  545. 

Parol  evidence. 

3.  To  show  matters  litigated  in  a  former  suit.  Where  a  former  re- 
covery is  relied  on,  and  it  appears  prima  facie  from  the  record  that  a 
question  has  been  adjudicated,  it  may  be  shown  by  parol  testimony 
that  such  question  was  not,  in  fact,  decided  in  the  former  suit.  Barger 
v.  Robbs,  592. 

4.  Thus,  when,  on  the  trial  of  an  action  of  ejectment,  a  judgment 
in  a  former  suit  by  the  plaintiff  for  the  same  and  other  lands,  in 
which  no  recovery  was  had  for  the  land  claimed  in  the  second  suit, 
was  set  up  in  bar:  Held,  that  it  was  competent  to  prove  by  parol  tes- 
timony that,  on  the  trial  of  the  former  suit,  the  plaintiff's  attorney,  in 
addressing  the  jury,  only  asked  a  verdict  for  the  land  recovered  in 
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that  suit,  and  withdrew  from  the  jury  all  the  evidence  relating  to  the 
other  land.    Barger  v.  Hobbs,  592. 

5.  To  explain  or  vary  a  written  contract.  Parol  evidence  can  not  be 
received  to  change  the  terms  of  a  contract  that  is  in  writing.  But 
where,  pending  a  negotiation,  a  writing  is  executed  relating  to  some 
few  particulars  of  the  contract  as  afterwards  consummated  by  a  parol 
agreement,  which  clearly  appeared  not  to  be  the  contract  of  the  par- 
ties, it  was  held,  that  parol  evidence  was  admissible  to  show  what  the 
contract  was.    Kirkham  et  al.  v.  Boston,  599. 

6.  As  to  indorsement  of  note.  While  it  is  true  that  testimony  is  not 
admissible  to  prove  a  parol  agreement  made  at  the  time  of  the  in- 
dorsement  of  a  promissory  note,  for  the  purpose  of  varying  the  legal 
effect  of  such  indorsement,  yet  the  indorser,  when  sought  to  be 
charged,  has  the  right  to  show,  by  parol  testimony,  what  the  consid- 
eration  of  the  indorsement  was,  and  that  it  has  failed,  or  that  there 
was  fraud.     Ibid.  599. 

7  To  explain  consideration  in  a  deed.  The  recitals  in  a  deed  for 
land  as  to  the  consideration  and  its  payment,  are  not  conclusive  upon 
either  party,  but  are  open  to  explanation,  and  it  is  competent  to  show 
by  parol  evidence  that  the  sum  named  in  a  deed  was  not  the  true 
amount  of  the  consideration,  and  that  only  a  part  of  it  was,  in  fact, 
paid,  notwithstanding  the  recital  of  full  payment.  Primm  v.  Legg, 
500. 

8.  To  identify  mortgaged  chattels.  Parol  evidence  is  admissible 
to  identify  the  chattels  included  in  a  chattel  mortgage.  The  descrip- 
tion of  the  property  will  be  sufficient  if  it  is  so  particular  that  it  caa 
be  identified  as  that  described  in  the  toortgage,  and  answers  the  gen- 
eral description.     Pike  v.  Golvin,  227. 

9.  To  show  what  was  included  in  assessment  of  damages  for  right  of 
way.  Parol  evidence,  to  prove  that  the  cost  of  fencing  a  railroad  was 
included  in  the  assessment  of  damages  for  right  of  way,  is  not  admis- 
sible. The  record  is  the  best  evidence  of  such  fact.  Bockford,  Bock 
Island  and  St.  Louis  Bailroad  Go.  v.  Lynch  et  al.  149. 

10.  To  aid  in  identifying  premises  conveyed  by  deed.  See  DESCRIP- 
TION,  1  to  5. 

Secondary  evidence. 

11.  Proving  contents  of  lost  deed.  Where  the  existence  of  a  lost  un- 
recorded deed  is  clearly  shown,  and  proof  of  diligent  search  there- 
for is  made,  it  is  not  erroneous  to  admit  parol  evidence  of  its  con- 
tents by  a  witness  familiar  with  the  same.  Swearengen  v.  Oulick  et  al. 
208. 

12.  In  a  suit  for  libel.  It  is  erroneous  to  admit  in  evidence  a  libel- 
ous article  from  a  newspaper,  in  a  suit  against  the  parties  who  wrote 
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the  original  and  procured  its  publication,  even  though  it  was  pub- 
lished substantially  according  to  the  manuscript.  The  original  should 
be  produced,  or  its  absence  accounted  for.  But  if  the  defendants  after- 
wards  put  in  evidence  such  original,  the  error  will  be  cured.  Strader 
et  al.  V.  Snyder,  404. 
Certified  copies. 

13.  Certified  copy  of  a/rtidesfor  consolidating  railroad  companies.  A 
copy  of  the  articles  of  consolidation  of  railroad  companies,  executed 
in  due  form,  duly  certified  by  the  Secretary  of  State  that  the  same  is 
a  true  copy,  is  admissible  in  evidence.  Toledo,  Wabash  and  Western 
Railway  Co.  v.  Chew,  378. 

Admisbioks. 

14.  Admissions  of  persons  in  interest  not  parties  to  the  record.  In 
general,  the  admissions  of  any  party  represented  by  another  are  re- 
ceivable in  evidence  against  his  representative;  but  in  a  suit  against 
the  trustees  of  an  incorporated  church  society  acting  for  the  congre- 
gation, the  admissions  of  certain  members  of  the  association  are  not 
admissible  as  evidence  against  the  trustees.  The  united  admissions 
of  the  congregation,  expressed  by  a  vote  or  by  a  resolution  had  in 
conformity  with  the  rules  of  the  association,  might  be  evidence 
against  the  trustees.    Thomas  v.  Butledge  et  al.  213. 

15.  Admissions  of  agents.  In  a  suit  against  the  trustees  of  a  church 
to  recover  for  money  paid  for  the  building  of  a  church,  it  was  urged 
that  the  admissions  of  the  building  committee  appointed  by  the  con- 
gregation, made  after  the  work  was  completed,  was  competent  evidence 
against  the  defendants:  Held,  that  the  committee  were  special  agents 
for  a  special  purpose,  and  beyond  that  purpose  could  not  do  or  say 
anything  to  bind  the  trustees.     Ibid.  213. 

Declarations  op  an  agent. 

16.  Whether  competent  evidence.  The  declarations  of  the  plaintiflfs 
agent,  made  in  the  absence  of  the  defendant,  in  respect  to  the  sale  of 
plaintiff's  land  to  the  defendant  and  the  title  to  lands  received  inpay- 
ment, are  not  competent  evidence  against  the  defendant.  Primm  v. 
Legg,  500. 

Opinions  op  witnesses — experts. 

17.  It  is  competent  for  experts,  such  as  engineers,  to  give  their 
opinions  in  respect  to  matters  which  may  form  the  proper  ingredi- 
ents  of  a  verdict,  but  it  is  not  competent  to  ask  the  opinion  of  wit» 
nesses  in  such  a  way  as  to  cover  the  very  question  to  be  found  by 
the  jury.  The  admission  of  such  testimony  is  nothing  more  nor  less 
than  permitting  the  witnesses  to  usurp  the  province  of  the  jury. 
Chicago  and  Alton  Railroad  Co.  v.  Springfield  and  Northwestern  Rail- 
road Co.  142. 

18.  But,  even  in  such  cases  where  an  opinion  is  admissible,  it  must 
be  shown  that  the  witness  was  competent  to  give  the  same.    Ibid.  142. 
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19.  On  assessment  of  damages  for  right  of  way.  On  the  assessment 
of  damages  in  a  proceeding  for  the  right  of  way  by  one  railroad  com- 
pany through  the  right  of  way  of  another  company,  which  made  it 
necessary  to  cut  through  a  heavy  embankment  twenty  feet  below  the 
grade  of  the  road  of  the  defendant,  and  thus  remove  the  support  of 
the  latter  road  for  the  longitudinal  space  of  sixty  feet,  while  the  road 
of  the  latter  was  in  operation,  the  plaintifl"  company,  after  proving, 
by  one  of  its  contractors,  that  he  proposed  to  support  defendant's 
track  with  timbers  which  he  described,  asked  the  witness,  "If  you  put 
in  the  cut  the  work  you  propose  to  do  and  have  described,  what  would 
be  the  damages  to  the  defendant?"  He  answered,  "There  would  be 
no  damages."  The  defendant  objected  to  the  testimony :  Held,th.tLt 
the  evidence  was  improper,  upon  the  ground  that  the  question  called 
for  the  mere  opinion  of  the  witness  upon  the  assumption  that  the 
plaintiff  would  put  in  the  supports  for  the  defendant's  track  when  in 
nowise  obligated  to  do  so,  and  also  because  it  was  an  opinion  cover- 
ing  the  very  question  to  be  settled  by  the  jury.  Chicago  and  Alton 
Railroad  Co.  v.  Springfield  and  Northwestern  Railroad  Co.  142. 

20.  In  general  the  opinions  of  witnesses  are  not  evidence.  They 
are  not  competent  where  the  inquiry  is  into  a  subject  matter,  the 
nature  of  which  does  not  require  any  peculiar  habit,  study  or  scien- 
tific knowledge  to  understand  it.    Linn  v.  Sigsbee,  75. 

21.  Experts,  or  persons  instructed  by  experience,  or  "men  of  sci- 
ence," may  give  opinions  upon  questions  of  science,  skill  or  trade, 
as,  to  the  sea-worthiness  of  ships,  or  their  unskilful  navigation,  the 
genuineness  of  handwriting,  the  cause  of  disease  and  of  death,  the 
consequences  of  wounds,  the  sanity  or  insanity  of  a  person,  or  others 
of  a  like  kind.    Ibid.  75. 

22.  On  the  trial  of  an  action  for  the  breach  of  a  contract  made  by 
one  physician  with  another,  not  to  practice  medicine  within  a  given 
territory,  after  proof  that  the  defendant  had  so  practiced,  the  court 
permitted  witnesses  for  the  plaintiff,  who  were  also  practicing  physi- 
cians, to  give  their  opinions  as  to  the  amount  of  damages  resulting  to 
the  plaintiff  by  the  resumption  of  practice  by  the  defendant:  JETeldf 
that  the  facts  of  the  case  did  not  bring  them  within  the  class  of  experts 
as  to  the  subject  of  inquiry,  and  that  such  testimony  could  not  be 
justified  upon  any  principles  of  law.    Ibid.  75. 

23.  Opinion  of  witness  on  a  question  of  law.  In  the  same  case,  the 
court,  against  the  objection  of  the  defendant,  allowed  the  plaintiff  to 
ask  the  witness,  "Whose  duty  would  it  be  to  keep  the  crossing  and 
bridge  in  repair  after  the  work  you  have  described  is  put  in  ?"  Held^ 
that  the  question  called  for  an  opinion  upon  a  mere  question  of  law, 
and  was  improper.  Chicago  and  Alton  Railroad  Co.  v.  Springfield  and 
Jforthwestem  Railroad  Co.  142.  ■ 
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24.  In  a  civil  cause.  It  is  erroneous  to  instruct  the  jury  in  a  civil 
case  that  the  plaintiff  must  make  out  his  case  by  a  clear  preponder- 
ance  of  evidence.  A  mere  preponderance  is  sufficient.  McDeed  v. 
McDeed,  545. 

25.  Rule  in  criminal  case  not  applicable  in  civil  suit.  Where  a 
deceased  person  had  been  twice  married,  his  former  wife  being  alive 
long  after  his  second  marriage,  in  a  contest  between  a  child  by  the 
first  marriage,  with  his  widow  and  child  by  the  second,  the  court 
instructed  the  jury,  that  every  person  is  presumed  to  be  innocent  of 
crime  until  there  is  proof  of  guilt ;  that  when  any  act  is  required  to 
be  done  on  the  one  part,  so  that  the  party  neglecting  it  would  be 
guilty  of  criminal  neglect  of  duty  in  not  having  done  it,  the  law  pre- 
sumes the  affirmative,  and  throws  the  burden  of  proving  the  contrary 
or  negative  on  the  other  side :  Held.,  that  the  instruction  was  errone- 
ous, as  laying  down  the  rule  of  evidence  in  a  criminal  case.  The  pre- 
sumption of  innocence  was  improperly  thrown  into  the  scale.  Ibid. 
545. 

26.  Evidence,  even  of  sufficient  force  to  produce  in  the  mind 
nothing  more  than  a  mere  preponderance  of  assent  in  favor  of  the 
fact  in  dispute,  can  not  be  pronounced  insufficient.  Carter  v.  ChuTmeU 
et  al.  270. 

Proof  of  title. 

27.  Whether  sufficient.  Where  the  record  of  a  partition  suit  showed 
that  the  deceased  ancestor,  from  whose  heirs  the  plaintiff  had  pro- 
cured  conveyances,  received  a  deed  for  the  lands  in  1845,  and  that  he 
resided  on  the  same  at  the  time  of  his  death  in  1848 :  Held,  that  this 
was  prima  facie  evidence  of  title  in  fee  in  such  former  deceased 
owner.    Henrichsen  v.  Hodgen  et  al.  179. 

28.  Admission  in  pleading  as  to  title.  And  where  the  defendant  in 
partition,  in  his  answer,  stated  that  he  was  unable  to  state,  from  his 
present  information,  whether  such  former  owner  died  seized  of  the  land 
or  not,  but  that  he  presumed  said  allegation  was  true :  Held,  that  this 
was  a  sufficient  admission  of  title  in  such  owner  at  the  time  of  his 
death.    Ibid.  179. 

Weight  of  evidence. 

29.  On  a  bill  to  settle  a  partnership  account,  the  defendant  claimed 
to  have  made  a  payment  of  flOOO  to  the  firm.  Both  parties  were 
sworn,  and  there  was  a  conflict  in  their  testimony  on  the  point.  There 
was  some  corroboration  of  the  defendant's  testimony  furnished  by  his 
account  books,  and  letters  between  the  parties :  Held,  that  the  court 
did  not  err  in  giving  credit  to  the  testimony  of  the  defendant.  Car- 
ter V.  Braden,  241. 


INDEX.  655 

EVIDENCE.    Weight  of  eyidence.    Gontinued. 

30.  Where  the  parties  are  the  only  witnesses.  On  the  trial  of  issues 
upon  pleas  of  payment  and  set-off  in  a  suit  upon  a  promissory  note, 
where  the  only  witnesses  are  the  plaintiff  and  the  defendant,  and 
neither  is  impeached,  and  the  plaintiffs  evidence  contradicts  that  of 
the  defendant,  the  jury  should  look  to  the  circumstances  usually 
attending  such  a  transaction  as  is  testified  to,  which  is  a  part  of  their 
general  knowledge,  and  they  ought  to  consider  them  and  be  governed 
by  the  reasonableness  of  the  testimony  of  each  when  so  viewed. 
Bonnell  v.  Wilder,  327. 

As  TO  ACCEPTANCE  OP  CHATTELS  SOU). 

31.  Where  the  plaintiff  had  delivered  a  lot  of  ties  along  the  lino 
of  a  railroad  then  in  process  of  construction,  which  he  claimed  was 
under  a  contract  with  the  railroad  company,  in  a  suit  to  recover  the 
value  of  the  same,  the  court  admitted  evidence  that  the  company 
used  some  of  the  ties  after  the  commencement  of  the  suit:  Held,  that 
the  evidence  was  proper,  as  tending  to  prove  an  acceptance  by  the 
company.    Toledo,  Wabash  and  Western  Railway  Co.  v.  Ghew,  378. 

To  SHOW  WITH  WHOM  CONTRACT  WAS  MADE. 

33.  In  a  suit  against  a  railroad  company  to  recover  the  price  and 
value  of  ties  furnished,  the  company  offered  in  evidence  a  copy  of  a 
blank  shown  the  plaintiff  by  its  engineer,  for  the  purpose  of  proving 
that  the  contract  was  made  on  behalf  of  certain  contractors  named 
in  the  blank.  The  blank  contract  was  not  executed  by  the  parties, 
and  was  exhibited  to  the  plaintiff  to  inform  him  of  the  length  and 
size  of  the  ties :  Held,  that  the  blank  was  not  admissible  as  evidence 
to  prove  the  contract  was  made  by  the  plaintiff  with  the  contractors. 
Ibid.  378. 

Proof  op  date  of  a  person's  birth. 

33.  Secondary  evidence.  For  the  purpose  of  proving  the  date  of  a 
person's  birth  the  court  admitted  in  evidence  a  copy  of  entries  from 
a  leaf  in  a  family  bible  containing  that  of  the  person  whose  age  was 
in  question.  The  only  proof  to  authorize  this  was  the  testimony  of 
the  witness  that  he  made  such  copy  at  the  request  of  one  of  the 
family ;  that  the  original  leaf  was  somewhat  worn  and  blotched,  but 
could  be  distinctly  read,  and  that  the  paper  was  wet  and  damaged 
some,  and  that  he  did  not  know  what  had  become  of  the  original  leaf: 
Held,  that  the  absence  of  the  leaf  containing  the  original  entry  was 
not  sufficiently  accounted  for  to  justify  the  admission  of  the  copy  as 
evidence.    McBeed  v.  McDeed,  545. 

In  smT  ON  constable's  bond. 

34.  Th^  constable's  receipt  and  admissions — evidence  against  him  and 
his  sureties.  In  an  action  on  a  constable's  bond  for  a  failure  to  pay 
over  money  collected  by  him  on  execution,  the  receipt  given  by  him, 
and  his  admissions  that  he  had  collected  the  money,  are  good  evidence 
against  him  and  his  sureties.    Magner  et  al.  v.  Knowles,  325. 
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Testimony  on  former  trial. 

35.  As  contained  in  hill  of  exceptions.  The  statements  of  witnesses 
upon  another  trial,  as  contained  in  the  bill  of  exceptions,  are  not 
evidence  in  a  different  suit  without  the  consent  of  the  parties. 
0''Neal  et  al.  v.  Galhoun,  219. 

Pboof  op  one's  professional  character. 

36.  In  an  action  on  a  contract  not  to  practice  as  a  physician  within 
a  certain  district.  In  a  suit  to  recover  damages  for  the  resumption 
of  a  medical  practice  in  violation  of  an  agreement  with  the  plaintiff, 
who  was  also  a  physician  practicing  in  the  same  district,  where  no 
liquidated  damages  were  named  in  the  agreement,  it  was  held,  that  it 
was  competent  for  the  defendant  to  prove  the  general  professional 
standing  of  the  plaintiff  in  the  prohibited  district,  as  having  a  bear- 
ing  upon  the  question  of  damages ;  but  not  whether  particular  per- 
sons would  have  employed  him,  and  that  the  plaintiff,  in  rebuttal  to 
such  evidence,  should  have  the  privilege  of  proving  his  general  rep- 
utation  as  a  physician,  either  within  such  district  or  elsewhere.  Linn 
V.  Sigsbee,  75. 

Letter  of  a  third  party. 

37.  In  an  action  against  an  express  company,  by  a  party  who 
intrusted  the  company  with  a  package  of  money  to  be  carried  to  a 
third  party,  to  recover  for  its  loss,  the  company,  on  the  trial,  offered 
in  evidence  a  letter,  written  by  the  party  to  whom  the  money  was 
sent,  directed  to  the  plaintiff,  and  which  a  partner  of  the  plaintiff 
had  forwarded  to  an  agent  of  the  company,  which  the  court  refused 
to  admit:  S'eld,  that  the  statements  in  the  letter  could  not  be  used 
as  evidence  against  the  plaintiff,  if  they  contained  matter  inculpating 
him,  or  were  otherwise  material,  and  that  plaintiff's  consent  that 
his  partner  might  send  the  letter  to  the  company,  was  not  an  adoption 
by  him  of  its  contents.     United  8tate$  Express  Go.  v.  Hutching,  348. 

In  btht  between  partneeb. 

38.  Qff'er  by  one  partner  to  sell  partnership  property  at  a  certainpriee. 
Where  one  partner  offered  to  sell  to  a  third  party  the  partnership 
effects,  except  a  span  of  bay  horses,  for  $3000,  or  $3500  including 
them,  and  the  other  partner,  being  unwilling  to  make  the  sale,  offered 
to  purchase  on  the  same  terms,  and  the  offer  was  accepted,  and  the 
defendant  partner  afterwards  took  out  the  span  of  horses  and  kept 
them  as  his  individual  property,  it  was  held,  in  a  suit  by  the  other 
partner  to  recover  one-half  of  the  value  of  the  horses,  that  evidence 
of  the  offer  to  the  third  party  was  pertinent  and  important  as  show- 
ing the  bargain  between  the  two  partners.  Purvines  v.  Champion, 
469. 

OVFIOEB'B  BETDBN — ^RES  GESTiB:. 

89.  In  an  action  of  trespass.  In  a  suit  for  trespass  in  forcibly 
ejecting  the  plaintiff  from  premises  under  a  judgment  and  writ  of 
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EVIDENCE.     Officer's  return — res  gestae.     Contimicd. 

possession  in  a  forcible  detainer  proceeding,  it  was  heldy  that  the 
officer's  return  indorsed  upon  the  writ  at  the  time  that  he  had  removed 
tlie  plaiutift",  etc.,  by  order  of  tlie  plaintiff  in  the  writ,  being  a  part 
of  the  res  gestae,  was  evidence  of  the  facts  therein  stated.  Haskim 
et  al.  V.  Raskins,  446. 

Redemption  prom  tax  sale. 

40.  Effect  of  certificate  of,  as  evidence.  A  certificate  of  tlie  redemp- 
tion of  land  from  tax  sale  is  only  evidence  of  the  deposit  with  the 
clerk  of  the  redemption  money.  It  is  not  evidence  of  the  right  to 
redeem,  and  furnishes  no  evidence  of  the  age  of  tlie  person  assuming 
to  exercise  the  right.     Renrichsen  v.  Rodgen  et  al.  179. 

Relevancy. 

41.  When  other  proof  is  necessary  to  show  its  relevancy.  "Where  evi- 
dence  is  offered  which  is  competent  and  material  when  connected 
with  proof  of  another  fact,  and  is  objected  to  generally  for  its  want  of 
competency,  it  is  error  to  reject  the  same.  If  not  followed  up  by  the 
other  proof,  it  ma}^  be  regulated  by  instructions.  Rockford,  Rock 
Island  and  St.  Louis  Railroad  Co.  v.  Lynch  et  al.  149. 

Statutes  of  another  State. 

42.  Row  proven.  It  is  error  to  allow  a  statute  of  a  foreign  State  to 
be  proved  by  parol,  but  the  subsequent  introduction  in  evidence  of 
the  statute  book  itself  will  obviate  the  error.    McDeed  v.  McDeed,  545. 

Common  law  of  another  State. 

4o.  Row  prooen.  The  common  law  of  a  foreign  State  may  be  proved 
by  parol  evidence.  The  usual  course  is  to  make  such  pi-oof  by  the 
testimonjr  of  competent  persons  instructed  in  the  law.     Ibid.  545. 

Burden  of  proof. 

44.  Upon  pleas  of  payment  and  set-off.  Where  a  defendant,  when 
sued  upon  a  note,  pleads  payment  and  set-ofi",  upon  which  issue  is 
taken,  the  affirmative  of  the  issue  is  upon  him,  and  he  is  bound  to 
sustain  tliem  by  a  preponderance  of  the  evidence.  Bonnell  v.  Wilder, 
327. 

45.  It  is  a  well  established  rule  in  all  courts,  that  a  party  who  makes 
an  affirmative  allegation  must  maintain  it  by  proof,  and  his  proof 
must  be  superior  to  that  offered  by  his  adversary,  or  the  negative  will 
be  presumed.    Ibid.  327. 

46.  On  the  question  of  title  in  exchange  of  lands.  In  a  suit  to  recover 
for  a  breach  of  a  contract  for  the  exchange  of  lands,  on  the  ground 
that  the  defendant  did  not  own  the  land  given  in  exchange,  it  is 
incumbent  on  the  plaintiff'  to  prove  the  breach.  The  defendant  is  not 
bound  in  the  first  instance  to  show  title,  and  thus  disprove  the  alleged 
breach.    Primm  v.  Legg,  500. 

42 — 67th  III. 
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EVIDENCE.     Continued. 
Proof  op  publication  of  notice. 

47.  How  made.  The  certificate  of  a  publisher  of  a  newspaper,  of 
the  publication  of  a  notice  required  by  law  to  be  published,  after  he 
has  ceased  to  be  the  publisher,  is  not  admissible  as  evidence  of  the 
publication.  After  he  ceases  to  be  the  publisher,  he  can  only  verify 
the  fact  by  his  testimony  as  a  witness.  It  also  seems  competent  1o 
produce  the  several  numbers  of  the  paper  containing  such  notice,  and 
prove  by  any  competent  person  the  publication  of  the  same.  Smith 
V.  Chicago,  Alton  and  St.  Louis  Railroad  Co.  191. 

48.  Of  application  for  delinquent  taxes — how  the  fact  of  publication 
may  be  proven.     See  TAXATION,  6. 

Sworn  answer  in  chancery. 

49.  As  evidence.     See  CHANCERY,  5. 

Evidence  op  negligence. 

50.  Escape  of  fire  from  locomotive — only  prima  facie  evidence  of  neg- 
ligence.    See  NEGLIGENCE,  23. 

Evidence  op  title. 

51.  Sufficiency  thereof^in  suit  for  partition.     See  PARTITION,  1. 

On  condemnation  op  right  op  way. 

52.  Of  evidence  as  affecting  the  question  of  damages.  See  MEAS- 
URE OF  DAMAGES,  1  to  9. 

Evidence  in  criminal  cases.    See  CRIMINAL  LAW,  8. 

EXCEPTIONS  AND  BILLS  OP  EXCEPTIONS. 

Exceptions. 

1.  Must  be  to  objectionable  part  lohere  cha/rge  is  orally  upon  the  whole 
case.  Where  parties  agree  to  waive  instructions  in  writing  and  con- 
sent to  an  oral  charge  upon  the  whole  case,  the  party  excepting  should 
point  out  specifically  the  portion  of  the  charge  excepted  to.  A  gen- 
eral exception  to  the  whole  charge  will  not  answer.  Haskins  et  al.  v. 
Haskins,  446. 

Bills  op  exceptions. 

2.  Presumption  in  absence  of.  Where  a  plea,  stricken  from  the  files, 
is  not  preserved  in  the  record,  and  the  ruling  of  the  court  thereon  is 
not  preserved  by  bill  of  exceptions,  it  will  be  presumed  that  the  court 
acted  rightly  in  striking  the  plea  from  the  files.  Barger  v.  Hobbs, 
592. 

3.  Necessity  thereof.  This  court,  as  uniformly  held,  can  not  look 
to  the  copy  of  the  instrument  sued  on  and  filed  with  the  declaration, 
for  evidence,  but  only  to  the  bill  of  exceptions.  Newman  et  al.  v. 
Bavenscroft,  496. 
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EXCEPTIONS  AND  BILLS  OP  EXCEPTIONS. 
Bills  op  exceptions.    Continued. 

4.  The  clerk  of  the  circuit  court  has  no  power  to  certify  to  the 
note  read  on  the  trial,  or  to  any  other  evidence  heard.  The  evidence 
can  be  presented  to  this  court  only  by  a  bill  of  exceptions.  Newman 
et  al.  V.  Bavenscroft,  496. 

5.  Clerk  may  make  a  further  copy.  Where  the  bill  of  exceptions 
shows  that  a  note  or  other  instrument  was  read  in  evidence,  and  the 
clerk  has  inadvertently  omitted  to  copy  it  in  the  bill  incorporated  in 
the  record,  he  maj'  make  a  new  copy  embracing  it,  or  copy  that  part 
of  the  bill  of  exceptions  omitted  by  him  in  the  previous  copy.  Ibid, 
496. 

6.  Amendment.  "Where  the  original  bill  of  exceptions  fails  to  show 
that  the  assignment  of  a  promissory  note  had  been  read  in  evidence, 
when  it  had  been,  the  only  means  of  relief  to  the  party  is  to  move  the 
court,  when  in  session,  to  correct  the  record  by  its  insertion  into  the 
bill  of  exceptions.     Ibid.  496. 

EXECUTION. 

How  FAR  THE  WRIT  IS  A  PROTECTION. 

1.  Duty  and  liability  of  the  officer.  Where  a  sheriif  or  constable, 
having  an  execution  against  one  person,  levies  upon  the  property  of 
another,  he  becomes  a  wrong-doer,  and  his  execution  is  no  protection. 
It  only  protects  him  to  the  extent  that  he  obeys  the  command  of  the 
writ,  and  no  further.  When  he  goes  beyond  such  command,  he  be- 
comes liable  as  though  he  had  acted  without  any  writ.  Pike  v.  Cal- 
vin, 227. 

2.  A  sheriff  or  constable,  having  a  fieri  facias,  is  compelled  to  act 
at  his  peril.  If  the  property  seized  is  not  that  of  the  defendant,  he 
incurs  liability  by  levying  and  taking  the  property.  On  the  other 
hand,  if  the  property  is  that  of  the  defendant,  and  he  knows  of  it,  or 
can  know  it  by  reasonable  eflbrt,  and  is  required  by  the  plaintilf  to 
levy  on  it,  and  he  fails  or  refuses  to  do  so,  he  becomes  liable  to  the 
plaintifl"  in  the  execufion.     Ibid.  227. 

Levy  xtpon  property  op  a  stranger. 

3.  M&medy  of  the  owner.  Where  an  officer,  under  an  execution, 
seizes  the  goods  of  some  other  person  than  the  defendant  in  the  exe- 
cution, the  owner  may  maintain  an  action,  and  trespass  is  the  usual 
remedy  of  the  owner,  but  trover  may  be  maintained  in  many  cases  as 
well  as  case,  and  replevin  will  lie.  The  owner  is  not  bound  to  resort 
to  a  trial  of  the  right  of  property.     Ibid.  227. 

Levy  upon  mortgaged  chattels. 

4.  Wftejb  subject  to  levy  for  debts  of  the  mortgagor,  and  remedy  of 
mortgagee  in  respect  thereto.     See  MORTGAGES,  1,  2. 


660  INDEX. 

EXEMPTION. 

TiMB  OF  MAKING  SELECTION. 

1.  In  case  of  distress  for  rent.  Where  property  is  distrained  for 
rent,  to  render  a  claim  that  the  same  is  exempt  from  levy  availing, 
the  selection  must  be  made  in  apt  time,  and  the  property  demanded 
before  suit  brought.    Lindley  v.  Miller,  244. 

EXPRESS  COMPANIES. 
Extent  op  their  liability.    See  CARRIERS,  3. 

FEES  AND  SALARIES. 
Extra  compensation  to  circuit  judges. 

1.  Under  act  of  1869.  If  the  services  or  duties  required  or  imposed 
by  the  act  of  January  29,  1869,  are  to  be  considered  as  judicial,  or  as 
pertaining  to  the  office  of  circuit  judge  as  such,  the  act  was  clearly 
unconstitutional,  as  the  constitution  of  1848  provides  that  such  judges 
should  receive  $1000  per  annum  and  no  more.  But  the  court  are 
inclined  to  hold  that  the  duties  imposed  vrere  those  of  mere  commis- 
sioners of  revision,  and  that  the  designation  of  those  employed  as 
circuit  judges  as  merelj^  descriptio  personce.  The  People  ex  rel.  Murphy 
V.  Lippincott,  Auditor,  333. 

Judge  of  Common  Pleas  Court  of  Sparta. 

2.  Not  entitled  to  compensation  as  commissioner  of  revision.  The 
judge  of  the  Common  Pleas  Court  of  Sparta,  although  having  the 
powers  of  a  circuit  judge  in  many  respects,  was  not  intended  to  be 
included  in  the  act  of  January  29,  1869,  which  gave  circuit  judges 
additional  compensation  as  commissioners  of  revision,  and  he  is  not 
entitled  to  such  compensation.     Ibid.  333. 

FORCIBLE  ENTRY  AND  DETAINER. 

Possession  required. 

1.  On  the  part  of  the  plaintiff.  In  order  to  recover  in  an  action  of 
forcible  entry  and  detainer,  the  plaintiff  must  prove  actual  possession 
of  the  premises  by  him  at  the  time  of  the  alleged  forcible  entry. 
Mann  v.  Brady,  95. 

2.  If  the  plaintiff  has  leased  the  premises  to  a  tenant,  who  is  in 
actual  possession  at  the  time  of  a  forcible  entry  thereon  by  another, 
the  plaintiff  can  not  maintain  the  action.    Ibid.  95. 

Forcible  detainer. 

3.  As  heticeen  vendor  and  vendee.  In  order  to  give  a  justice  of  the 
peace  jurisdiction  of  an  action  of  forcible  detainer  as  between  the 
vendor  and  vendee  of  land  under  the  act  of  1861,  the  following  ele- 
ments must  be  shown  by  the  complaint:  1.  The  relation  of  vendor 
and  vendee  must  exist.  2.  The  vendee  must  have  obtained  posses- 
sion of  the  land  under  the  contract.     3.  And  then  it  is  not  sufficient 
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FORCIBLE  ENTRY  AND  DETAINER. 
Forcible  detainer.     Continued. 
that  the  vendee  has  at  any  time  failed  to  comply  with  his  contract, 
but  he  must  have  failed  or  refused  to  comply  with  it,  before  oUaining 
a  deed  of  conveyance.     If  either  of  these  elements  is  wanting,  the 
justice  acquires  no  jurisdiction.     Raskins  et  al.  v.  Raskins,  446. 

4.  A  judgment  was  rendered  for  the  possession  of  land  in  forcible 
detainer  under  a  complaint,  in  substance,  as  follows:  That  the 
defendant,  on,  etc.,  came  into  the  possession  of  the  following  des- 
cribed premises  under  a  contract  of  purchase  from  affiant,  to-wit:  a 
part  of  the  south-west  quarter  of  the  south-east  quarter  in  section  one, 
etc.,  and  that  the  said  defendant  has  failed  to  comply  with  his  said 
contract  of  purchase,  and  still  holds  possession  wilfully  and  without 
force,  etc:  Reld,  that  the  complaint  was  not  sufficient  to  confer  juris- 
diction, and  also  that  the  description  of  the  land  as  a  part  of  a 
tract  was  void  for  uncertainty.     Ibid.  446. 

5.  A  complaint  which  fails  to  show  a  case  within  any  provision 
of  the  statute  relative  to  forcible  entry  and  detainer  is  insufficient  to 
give  the  court  jurisdiction.     Ibid.  446. 

FOREIGN  CORPORATIONS.    See  CORPORATIONS,  1  to  4. 

FORGERY.    See  CRIMINAL  LAW,  1. 

FORMER  ADJUDICATION. 
Whether  a  bar. 

1.  On  bill  to  remove  what  was  termed  a  cloud  upon  complainant's 
title,  and  to  enjoin  the  execution  of  a  decree  in  partition,  it  appeared 
that  the  defendant,  against  whom  the  relief  was  sought,  had  obtained 
a  decree  for  partition  in  a  suit  in  which  the  complainant  was  made  a 
party,  and  in  which  the  same  questions  respecting  title  were  raised, 
and  adjudicated  against  the  complainant  in  the  latter  suit:  Reld,  that 
the  decree  in  the  partition  suit  was  a  bar  to  the  relief  sought.  Ricks 
et  al.  v.  Ghapin  et  al.  375. 

FORMER  DECISIONS. 
Injury  from  change  of  grade  op  streets. 

1.  Liability  of  municipal  corporations.  The  case  of  Moses  v.  Pitts- 
burgh, Ft.  Wayne  and  Chicago  Railroad  Co.  21  111.  516,  and  that  of 
Murphy  v.  The  City  of  Chicago,  29  111.  279,  are  essentially  modified  by 
the  case  of  Nevins  v.  Peoria,  41  111.  502,  and  by  The  Indianapolis,  etc.. 
Railroad  Go.  v.  Rartley,  ante.  p.  439,  on  this  question.  City  of  Pekin 
V.  Brereton  et  al.  477. 

FORMER  RECOVERY. 
In  an  action  op  replevin. 

Effect  thereof  on  the  right  to  contest  the  question  of  ownership  in  an 
action  on  the  replevin  bond.    See  REPLEVIN  BOND,  1. 
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FRAUD. 

Undue  concealment. 

1.  To  found  any  claim  for  equitable  relief  on  the  ground  of  undue 
concealment,  there  must  be  something  partaking  of  the  nature  of  con- 
structive fraud — a  non-disclosure  of  facts  which  one  party  was  under 
some  legal  or  equitable  obligation  to  communicate  to  the  other. 
Watt  et  al.  v.  McQalliard  et  al.  513. 

Sbttlement  procitred  by  fraud. 

2.  Not  conclusive.  Although  a  settlement  may  be  shown  between 
the  parties,  yet,  if  it  appears  that  one  of  the  parties  was  overreached 
while  in  such  a  mental  condition  from  the  use  of  alcoholic  spirits  as 
made  him  an  easy  victim,  the  settlement  will  not  be  conclusive  upon 
the  party  so  overreached.    Murray  v.  Garlin,  286. 

Peoof  of  fraud. 

3.  Degree  and  character  of  evidence  required.  What  circumstances 
will  amount  to  proof  of  fraud  can  never  be  matter  of  general  defini- 
tion. The  legal  test  is  the  sufficiency  of  the  evidence  to  satisfy  the 
understanding  and  conscience  of  the  jury.  Fraud  need  only  be 
proved  like  any  other  material  fact.     Garter  v.  Ounnells  et  al.  270. 

4.  On  the  trial  of  an  issue  upon  a  bill  in  chancery  to  set  aside  a 
conveyance,  as  in  fraud  of  creditors,  the  court  instructed  the  jury  that 
the  law  never  indulges  in  any  inferences  or  presumptions  of  fraud, 
but  that  it  must  be  proved  directly  or  by  such  facts  and  circumstan- 
ces as  would  make  the  conclusion  reasonable  and  irresistible  in  the 
mind  of  a  fair-minded  and  reasonable  person,  that  a  fraud  had  been 
committed  by  a  collusion  of  parties:  Held,  that  there  was  no  war- 
rant in  the  law  for  saying  that  the  testimony,  in  order  to  the  proof  of 
any  particular  fact,  should  possess  such  a  degree  of  force  as  to  be 
irresistible.     Ibid.  270. 

Fraud,  as  ground  for  creditor's  bill. 

5.  Concealment  of  property  hy  debtor,  and  procuring  conveyance  to 
debtor's  wife.    See  CHANCERY,  2. 

Insurance. 

6.  Where  the  assured  obtained  his  title  by  fraud — whether  he  has  an 
insurable  interest.     See  INSURANCE,  1,  2. 

Of  the  manner  of  alleging  fraud.    See  CHANCERY,  4. 

FRAUD  AND  CIRCUMVENTION. 

In  procuring  the  execution  of  a  promissory  note. 

1.  Where  a  part}'^  is  induced  to  sign  a  promissory  note  under  the 
representation  and  belief  that  the  same  is  an  agreement  appointing 
him  agent  for  the  sale  of  machines,  and  a  statement  of  his  ownership 
of  property,  and  he  can  not  read  writing  readily,  as  between  the  par- 
ties  it  will  be  void,  as  having  been  executed  through  fraud  and  cir- 
cumvention.   Sims  et  al.  v.  Bice,  88. 
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FRAUD  AN"D  CIRCUMVENTION. 

In  procuking  the  execution  op  a  promissory  note.    Continued. 

2.  Diligence  and  care  required  to  defeat  a  recovery  in  the  hands  of  an 
innocent  assignee  before  due.  Where  a  person  executes  a  note  he  must 
be  diligent  and  use  all  reasonable  means  to  prevent  a  fraud  being 
practiced  upon  him,  or  he  will  be  liable  to  an  innocent  purchaser 
before  maturity.  He  is  not  required  to  use  every  possible  precaution, 
but  only  such  as  would  be  expected  from  men  of  ordinary  prudence. 
Sims  et  al.  v.  Bice,  88. 

3.  Reasonable  care  must  be  observed  by  assignee  of  such  note.  The 
assignee,  equally  with  the  maker  of  a  note,  is  bound  to  use  proper 
diligence,  and  when  agents  for  the  sale  of  patent  rights  and  such 
matters,  who  are  strangers,  offer  to  sell  promissory  notes  taken  by 
them,  a  prudent  man  would  have  his  suspicions  aroused,  and  in  such 
case  the  purchaser  ought  to  protect  himself  by  inquiring  of  the  appa- 
rent maker.     Ibid.  88. 

4.  When  the  defendant  was  procured  to  sign  what  turned  out  to 
be  a  promissory  note,  under  the  assurance  that  he  was  signing  an 
agreement  respecting  his  agency  to  sell  machinery,  and  of  his  pecu- 
niary ability,  he  not  being  able  to  read  writing  readily,  and  the  proof 
showed  that  he  did  not  sign  the  same  recklessly,  but  commenced  to 
read  the  papers  he  signed,  and  was  prevented  by  the  restiveness  of 
his  team  in  the  field  where  he  was  plowing:  Held,  that  a  verdict 
finding  that  the  execution  of  the  note  was  procured  through  fraud  and 
circumvention,  in  a  suit  by  an  assignee  before  maturity,  was  not  against 
the  preponderance  of  the  evidence.     Ibid.  88. 

GAMING  HOUSE.    See  CRIMINAL  LAW,  5,  6. 

GARNISHMENT. 

Note  made  payable  to  a  third  person. 

1.  To  defraud  creditors.  Where  a  husband  traded  a  manufacturing 
establishment  and  the  machiney,  belonging  to  himself  and  partner, 
for  a  tract  of  land,  taking  the  conveyance  to  his  wife  to  defraud  cred- 
itors, and  afterwards  sold  the  same  and  took  a  note  for  the  unpaid 
price,  to  his  wife,  which  remained  in  her  hands  until  after  its  matu- 
rity, and  until  the  maker  was  garnisheed  by  a  creditor  of  the  firm  of 
which  the  husband  had  been  a  member :  Held,  that,  as  there  were  no 
rights  of  innocent  assignees  involved,  the  amount  due  on  the  note  was 
subject  to  the  garnishment.    Patton  v.  Qates^  164. 

GOVERNMENT  GRANT. 

Whether  patent  necessary. 

1.  Where  an  act  of  Congress  makes,  in  express  terms,  a  grant  of 
specific  lands  belonging  to  the  United  States,  no  patent  or  other  assur- 
ance  is  necessary  to  pass  the  fee  to  the  grantee.     But  if  anything 
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remains  to  be  done  by  the  grantor  or  grantee  to  consummate  the  grant 
after  the  passage  of  the  law,  it  will  not  take  effect  and  vest  the  title 
until  such  act  has  been  performed.     Thompson  v.  Prince,  281. 
Swamp  and  overflo'Wed  lands. 

2.  Whether  patent  necessary  to  pass  the  title  from  the  government. 
See  SWAMP  AND  OVERFLOWED  LANDS,  1. 

HIGHWAYS. 

Streets  in  cities — in  whom  the  pee  is  vested. 

1.  Where  the  owner  of  land  in  a  town  or  city  plats  the  same  into 
lots  and  streets,  the  plat  itself,  under  the  statute,  when  recorded,  will 
operate  as  a  grant  of  the  fee  in  the  streets  to  the  corporation.  But 
when  a  street  or  highway  is  acquired  by  dedication  or  user,  the  fee 
will  remain  in  the  original  proprietor,  burdened  with  the  public 
easement.  Indianapolis,  Bloomington  and  Western  Railroad  Co.  v. 
Hartley  et  al.  439. 

Right  op  way  to  a  railroad  in  a  street. 

2.  Right  of  State  or  city  to  grant  right  of  way  to  railroad  company 
in  street  when  the  fee  remains  in  adjoining  owner.  Where  the  fee  of  a 
highway  or  street  remains  in  the  original  proprietor,  it  is  immaterial 
how  the  public  acquired  the  easement  over  the  same,  whether  by 
condemnation  or  by  dedication.  It  is  only  for  ordinary  travel,  such  as 
is  customary  on  streets  and  highways.  In  such  a  case  the  State  or 
city  authorities  may  grant  the  right  to  a  railway  company  to  lay  its 
track  along  or  across  such  street,  but  the  company  avails  of  its  priv- 
ilege at  its  peril.  If,  in  laying  its  track,  it  causes  a  private  injury  to 
him  who  owns  the  fee  in  the  adjoining  premises,  it  must  make  good 
the  damages  sustained.     Ibid.  439. 

3.  Additional  burdens  imposed  require  additional  compensation. 
Where  the  public  have  acquired  an  easement  over  a  person's  land 
for  an  ordinary  street  or  highway,  the  location  of  the  track  of  a  rail- 
road on  the  same  is  an  additional  burden  and  servitude  upon  the 
land,  which  will  entitle  the  owner  to  additional  compensation.  Again, 
such  act  is  an  exclusive  appropriation  by  the  railroad  company  of 
the  soil  to  its  own  use,  which  the  owner  had  the  right  himself  to  use 
for  any  purpose,  not  inconsistent  with  the  prior  public  easement,  and 
for  that  reason  it  is  taking  private  property  for  public  use,  which 
can  not  be  done  without  making  just  compensation.    Ibid.  439. 

4.  In  street  the  fee  to  which  is  in  the  public.  A  distinction  is  made 
between  cases  where  the  municipality  granting  the  right  to  lay  a 
railroad  track  owns  the  fee  in  the  streets,  and  where  the  fee  remains 
in  the  abutting  land  owner.  In  the  former  case  it  seems  that  the 
owners  of  property  fronting  on  such  streets  can  notenjoin  the  laying 
of  the  track,  nor  receive  compensation  for  the  use  of  the  streets  so 
occupied.    Ibid.  439. 
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Right  of  way  to  a  railkoad  in  a  street.    Continued. 

5.  Remedy  of  owner  against  the  company.  In  this  case  the  city 
authorities  granted  a  railway  company  the  right  to  construct  its  track 
diagonally  across  a  street  or  highway,  the  fee  of  which  was  in  the 
adjoining  land  owner,  and  it  was  constructed  partly  on  his  land, 
which  he  owned  subject  to  the  public  easement.  In  its  construction 
it  lowered  the  street  on  either  side  some  four  feet  to  make  an  even 
grade  over  the  railway,  and  thereby  made  it  difficult  of  ingress 
and  egress  to  and  from  the  owner's  land  and  residence  with  the 
street,  and  more  difficult  than  before  for  foot  passengers:  Held,  that 
the  company  was  liable  to  the  owner  in  an  action  of  trespass.  In- 
dianapolis, Bloomington  and  Western  Railroad  Co.  v.  Hartley  et  al.  439. 

Crossings  at  railroads. 

6.  Duty  of  railway  companies  in  respect  thereto.  See  RAILROADS, 
27,  28,  29. 

HOMESTEAD. 
Exemption  under  act  of  1851. 

1.  Does  not  apply  to  sales  under  power  in  deed  of  ti'ust.  Where  a 
deed  of  trust  was  executed,  in  1853,  by  the  husband,  of  his  home- 
stead, his  wife  not  joining  therein,  and  the  premises  sold  and  con- 
veyed by  the  trustee,  it  was  held  that  a  homestead  could  not  be 
asserted  in  defense  of  an  action  of  ejectment  by  the  purchaser. 
Dawson  v.  Hay  den  et  al.  52. 

2.  The  homestead  act  of  1851  exempted  homesteads  only  "from 
levy  and  forced  sale  under  any  process  or  order  from  any  court  of 
law  or  equity,"  but  not  from  sale  under  a  power  given  in  a  deed  of 
trust.  The  amendatory  act  of  1857  has  no  application  to  mortgages 
and  deeds  of  trust  executed  before  it  took  efl'ect.     Ibid.  52. 

Whether  the  question  can  arise. 

3.  In  favor  of  children  as  against  father  claiming  by  the  curtesy. 
Where  the  husband  succeeded  to  an  estate  by  the  curtesy  in  the 
homestead  of  his  wife  upon  her  death,  before  the  act  of  1872  took 
effect,  the  question  of  homestead  right  in  favor  of  the  minor  heirs 
of  the  wife  can  not  arise  as  against  him,  and  he  may  recover  in  eject- 
ment  against  the  heirs.     Wolf  et  al.  v.  Wolf,  55. 

Judgment  lien  on  homestead. 

4.  The  lien  of  a  judgment  does  not  attach  to  the  homestead  of  the 
debtor  where  the  same  is  not  worth  more  than  $1000,  unless  he  shall 
abandon  the  same,  and  the  debtor  may  sell  and  convey  the  same  free 
from  such  lien;  but  wliere  the  ground  occupied  as  a  homestead,  with 
the  improvements,  exceeds  in  value  $1000,  a  judgment  against  such 
debtor  becomes  a  lien  on  the  residue  over  and  above  the  $1000  in 
value.     Haworth  v.  Travis  et  al.  301. 
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5.  Where  mortgaged  property  was  set  off  to  a  bankrupt  by  the 
assignee,  as  a  homestead,  subject  to  the  incumbrance  thereon,  and 
the  debtor  afterwards  redeemed  from  the  mortgage,  it  was  held,  that 
the  property  in  excess  of  the  value  of  $1000  became  liable  to  sale  on 
execution  under  a  judgment  rendered  against  him  subsequent  to  the 
execution  of  the  mortgage,  and  prior  to  his  discharge  in  bankruptcy. 
Haworth  v.  Travis  et  al.  301. 

Increase  in  value. 

6.  Of  a  new  appraisement  and  allotment.  Improvements  placed 
upon  property  occupied  as  a  homestead,  and  thus  increasing  its  value, 
or  the  rise  in  value  of  the  same,  after  the  attaching  of  a  lien  by 
judgment,  or  after  an  allotment  is  made,  will  not  prevent  a  new 
appraisement  and  allotment  so  as  to  reach  the  excess  in  value  of  the 
same  over  ilOOO.     Ibid.  301. 


HUSBAND  AND  WIFE. 
Op  their  relative  rights. 

In  respect  to  property  of  the  wife  not  derived  under  the  act  of  1861. 
See  MARRIED  WOMEN,  1. 

IMPLIED  PROMISE.    See  CONTRACTS,  4. 

INFORMATIONS. 
In  respect  to  sales  op  spirituous  liquors. 

Under  act  of  1872.     See  CRIMINAL  LAW,  3,  3, 

INHERITANCE— INHERITING. 
Meaning  op  the  words. 

When  used  in  a  will.    See  WILLS,  3. 

INHERITABLE  ESTATE. 
Under  a  quit-claim  deed     See  QUIT-CLAIM  DEED,  1. 

INJUNCTIONS. 
Whether  an  injunction  will  lie. 

1.  Judgment  of  justice  not  exceeding  twenty  dollars.  By  statute,  no 
writ  of  injunction  is  allowed  to  stay  proceedings  under  a  judgment 
of  a  justice  of  the  peace  for  a  sum  not  exceeding  $20  besides  the 
costs,  and  where  such  judgment  is  under  that  sum,  it  is  not  error  to 
dissolve  an  injunction  granted  on  the  filing  of  the  bill.  York  v.  Kile 
et  al.  233. 

To  RESTRAIN  COLLECTION  OP  JUDGMENT  AT  LAW. 

2.  Where  a  judgment  is  recovered  at  law  by  one  partner  against 
another,  in  respect  to  their  partnership  dealings,  the  defendant  may 
still  file  his  bill  for  an  account,  and  if,  upon  a  statement  thereof,  it 
appears  that  he  owes  the  defendant  nothing,  the  court  may  properly 
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To  RESTRAIN  COLLECTION  OP  juDOMENT  AT  LAW.     Continued. 

enjoin  the  collection  of  so  much  of  such  judgment  as  is  shown  to  be 
inequitable  and  unjust.  His  failure  to  enjoin  the  suit  at  law 
would  not  preclude  him  from  enjoining  its  collection.  Qregg  v. 
Brower,  525. 

Removal  of  county  seat. 

3.  Restraining  the  removal  of  county  offices  pending  contest  of  election. 
Where  it  appeared,  by  a  bill  to  enjoin  county  officers  from  removing 
their  offices  and  records  from  the  old  county  seat  to  another,  that  a 
majority  of  the  voters,  at  the  election  on  the  question,  was  in  opposi- 
tion to  the  removal,  and  that  there  was  a  proceeding  to  contest  the 
election  then  pending,  and  that  the  county  officers  were  about  to 
transfer  the  records,  etc.,  to  the  new  county  seat  before  such  contest 
was  determined:  Held,  on  demurrer,  that  the  bill  showed  good  cause 
for  interference  by  injunction,  but  that  an  injunction  should  have 
been  prayed  for  in  the  bill  contesting  the  election.  Shaw  et  al.  v.  Hill 
et  al.  455. 

4.  Until  the  determination  of  a  suit  in  equity,  contesting  an  elec- 
tion for  the  removal  of  a  county  seat,  there  should  be  no  removal  of 
the  records  or  change  of  the  offices  if  the  suit  is  prosecuted  with  rea- 
sonable  diligence;  and  to  prevent  such  removal,  an  injunction  is 
proper  in  the  suit  between  the  contesting  towns.     Ibid.  455. 

To  RESTRAIN  THE  COLLECTION  OF  TAX. 

5.  In  respect  to  municipal  bonds  improperly  registered  under  act  of 
1869.     See  MUNICIPAL  BONDS,  2. 

INSTRUCTIONS. 

Of  their  REQUISITES. 

1.  Should  be  correct  in  themselves  without  reference  to  those  of  the  other 
party.  In  a  case  where  the  evidence  is  conflicting,  each  party  has  a 
right  to  have  the  jury  clearly  and  accurately  instructed  as  to  the  law 
of  the  case.  In  such  a  case,  the  fact  that  the  law  is  accurately  stated 
on  one  side  will  not  obviate  errors  in  those  given  for  the  other  party. 
Illinois  Central  Railroad  Co.  v.  Maffit,  431. 

2.  Whether  error  in  one  is  cured  by  another.  Where  one  instruction 
states  the  defendant's  liability  more  strongly  than  the  law  warrants, 
and  another  of  the  series  states  it  correctly,  if  that  were  the  only 
error,  and  the  instructions  were  upon  minor  points,  this  court  would 
probably  not  reverse ;  but  where  the  two  instructions  relate  to  the 
vital  point  in  issue,  they  are  calculated  to  confuse  the  jury,  and  the 
later  instruction  will  not  cure  the  error.  Toledo.,  Wabash  and  Western 
Railway  Co.  v.  Larmon,  68. 

3.  Ifeed  not  be  repeated.  Where  a  refused  instruction  is  essentially 
embraced  in  others  which  are  given,  there  will  be  no  error  in  it» 


668  INDEX. 

INSTRUCTIONS.    Op  their  REqtrisiTES.    Continued. 

refusal.  Toledo,  Wabash  and  Western  Railway  Go.  v.  Maine,  298;  Flagg 
V.  Roberts,  485. 

INSURANCE. 

Insuiiablh  interest. 

1.  Fraud  on  the  part  of  the  assured  in  obtaining  his  title.  Where 
the  purchaser  of  real  property  has  received  a  deed  therefor  investing 
him  with  the  legal  title,  the  fact  that  he  practiced  a  fraud  upon  his 
vendor  as  to  the  consideration,  on  account  of  which  his  conveyance 
was  subsequently  set  aside  in  equity  at  the  suit  of  his  vendor,  will 
not  defeat  a  recovery  on  a  policy  of  insurance  effected  by  him  on  the 
property  before  his  title  was  set  aside.  The  conveyance  not  being 
void,  but  only  voidable,  the  grantee  had  an  insurable  interest,  and  his 
title  was  not  conditional  as  to  the  insurer.  Phoenix  Ins.  Co.  of  Hart- 
ford V.  Mitchell  et  al.  43. 

2.  An  insurance  company  can  not  avoid  its  contract  of  insurance 
by  impeaching  the  mode  by  which  the  assured  obtained  the  title  to 
the  property  insured,  or  in  other  words,  by  setting  up  a  fraud  com- 
mitted upon  third  parties.  If  the  deed  of  the  assured  is  void  for  fraud 
in  its  execution,  a  different  consequence  would  follow.    Ibid.  43. 

Extent  of  insurer's  liability. 

3.  And  measure  of  indemnity  to  the  assured.  In  the  case  of  an  or- 
dinary policy  of  insurance,  and  a  loss,  the  sum  insured  is  the  extent 
of  the  insurer's  liability,  but  not  the  measure  of  the  claim  of  the  as- 
sured. The  contract  being  one  of  indemnity,  he  is  entitled  only  to 
that,  and  the  actual  loss  sustained  by  the  assured  is  the  measure  of 
indemnity  to  which  he  is  entitled  when  it  is  less  than  the  sum  in- 
sured.    Illinois  Mutual  Fire  Ins.  Co.  v.  Andes  Ins.  Co.  362. 

Liability  op  re-insdrer. 

4.  Measure  of  recovery  by  company  first  insuring.  Where  an  in- 
surance company,  after  having  taken  a  risk  and  re-insured  in  another 
company  to  indemnify  itself  against  loss  on  its  policy,  discharges 
its  liability  by  the  payment  of  a  less  sum  than  that  re-insured,  the 
sum  so  paid  by  it  will  be  taken  as  the  amount  of  damage  sustained, 
and  the  measure  of  indemnity  to  be  recovered  of  the  second  com- 
pany.    Ibid.  362. 

Construction  op  policy  op  re-insxjrance. 

5.  In  respect  to  the  extent  of  liability.  And  where  the  policy  of  re- 
insurance  contains  this  clause :  "  loss,  if  any,  paj'able  pro  rata,  at  the 
same  time  and  in  the  same  manner  as  the  re-insured  company,"  in 
case  of  a  loss  the  re-insurer  will  only  be  bound  to  pay  at  the  same 
rate  the  re-insured  shall  pay ;  so  that,  if  the  re-insured  pays  only  ten 
cents  on  the  dollar  of  its  insurance,  the  re-insurer  will  pay  at  the  same 
rate  on  the  amount  of  its  policy.    Ibid.  362. 


INDEX.  669 

INTENT. 
In  trespass  fok  assault  and  battery. 

When  the  intent  must  be  shown.     See  TRESPASS,  3,  4. 

INTEREST. 

Whether  recoverable. 

1.  In  a  suit  on  a  constable's  bond,  to  recover  moneys  collected  by 
him  on  execution,  which  he  refused  to  pay  over,  it  is  proper  to  allow 
interest  on  the  money  so  collected.     Magner  et  al.  v.  Knowles,  335. 

Construction  op  promissory  note. 

2.  In  respect  to  interest.  Where  a  promissory  note  was  for  the 
payment  of  a  certain  sum  of  money,  "  with  ten  cents  interest  from 
date:"  Held,  that  these  words  could  not  be  rejected  as  surplusage, 
but  that  the  evident  intention  was,  that  the  note  should  bear  interest 
from  date  at  the  rate  of  ten  per  cent  per  annum.  Williams  et  al.  v. 
Baker,  238. 

Whether  administrator  chargeable. 

3.  On  moneys  in  Iiis  hands  during  the  time  of  contesting  a  will.  See 
ADMINISTRATION  OF  ESTATES,  12. 

JOINT  INTEREST. 
As  distinguished  prom  a  partnership.    See  PARTNERSHIP,  1,  2. 

JUDGMENTS. 
On  quashal  op  writ  op  attachment. 

1.  Bp  agreement  to  go  to  trial  on  the  merits.  Where  suit  was  brought 
by  attachment,  and  the  writ  was  quashed  by  agreement  that  the  cause 
should  be  tried  upon  its  merits,  and  the  same  is  so  tried,  there  will 
be  no  error  in  not  dismissing  the  suit.    Boss  v.  Allen  et  al.  317. 

In  suit  on  collector's  bond. 

2.  To  recover  school  taxes — requisites  of  the  judgment.  In  a  suit  upon 
a  collector's  bond  for  school  taxes  collected  by  him  for  several  school 
districts  of  a  township,  the  court  rendered  judgment  in  favor  of  the 
trustees  of  schools  of  the  township  for  the  whole  sum,  without  speci- 
fying the  amounts  due  the  respective  districts,  which  was  assigned 
for  error;  but  it  was  ?ield,  that  this  was  a  matter  in  which  the  town- 
ship treasurer  and  school  disti'icts  were  alone  interested,  and  of  no 
concern  to  the  defendants.  It  was,  however,  recommended  that,  on 
another  trial,  the  judgment  should  find  the  amounts  due  each  district, 
as  a  matter  of  convenience  to  the  school  officers.  Tappany.  The  Peo- 
ple, use  of  Trustees  of  Schools,  339. 

On  appeal  from  judgment  for  delinquent  taxes. 

3.  Form  of  the  judgment.  Where  the  judgment  of  the  county  court, 
against  lands  for  taxes,  is  in  proper  form,  and  it  is  affirmed  by  the 
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JUDGMENTS. 

On  appeal  from  jxtogment  for  delinqttent  taxes.    Continued. 
circuit  court  on  appeal,  a  general  judgment  of  aflBrmancewill  besuffi- 
cient  without  specifying  the  taxes  due  on  each  tract.    Durham  v.  Th« 
People,  414. 

Presentation  of  claims  against  estates. 

4.  Of  the  judgment  upon  claims  presented  after  two  years  from  the 
grant  of  letters.     See  ADMINISTRATION  OF  ESTATES,  5. 

On  condemnation  of  right  op  way. 

5.  Conclusiveness  of  the  judgment.     See  EMINENT  DOMAIN,  6. 

JUDICIAL  NOTICE.    See  EVIDENCE,  1,  2. 

JUDICIAL  SALES.    See  SALES,  5  to  11. 

JURISDICTION. 

Pbesumption  as  to  jurisdiction. 

1.  It  is  a  rule  of  uniform  application,  that,  in  relation  to  superior 
courts,  or  courts  of  general  jurisdiction,  nothing  is  presumed  to  be 
out  of  their  jurisdiction  but  that  which  specially  appears  to  be  so; 
but,  on  the  contrary,  nothing  shall  be  intended  to  be  within  the  juris- 
diction of  an  inferior  court  but  that  which  is  expressly  alleged.  This 
rule  is  limited  to  collateral  proceedings,  and  when  the  record  of  a 
judgment  or  decree  is  relied  on  collaterally,  jurisdiction  must  be  pre- 
sumed in  favor  of  a  court  of  general  jurisdiction,  although  it  be 
not  alleged  or  fail  to  appear  in  the  record.  Swewrengen  v.  Ghilick  et  al. 
208. 

2.  Where  the  papers  and  files  were  lost  in  a  proceeding  by  an  ad- 
ministrator  to  sell  land  to  pay  debts,  and  the  record  showed  only  a 
decree  of  sale,  it  was  held,  in  a  collateral  proceeding  attacking  the 
sale,  that  it  would  be  presumed  that  the  circuit  court  ordering  such 
sale  had  jurisdiction  of  the  persons  of  the  heirs  at  law  of  the  intes- 
tate.    Ibid.  208. 

3.  Presumption — how  overcome.  Where  a  judgment  or  decree  is 
silent  as  to  service,  and  the  summons  in  the  case  shows  a  want  of,  or 
an  insufficient  service,  the  presumption  of  jurisdiction  will  be  over- 
come.     Such  presumption  is  liable  to  be  rebutted.     Ibid.  208. 

Of  justices  of  the  peace. 

4.  Constitution  of  ISIO — abrogation  of  special  laws  increasing  juris- 
diction of  justices  of  the  peace,  etc.  The  21st  section  of  article  6  of  the 
constitution  of  1870  reduced  the  jurisdiction  of  all  justices  of  the 
peace  and  police  magistrates  to  the  uniform  jurisdiction  conferred  on 
such  officers  by  the  general  laws  of  the  State,  and  thus  rendered  their 
jurisdiction  uniform,  and  abrogated  the  special  jurisdiction  conferred 
by  local  or  special  laws.     Markham  v.  Heffn&r,  101. 
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JURISDICTION.     Continued. 
Op  cotxnty  courts. 

5.  Under  act  of  1872 — constitutionality  of  the  act.  The  last  section 
of  the  act  of  1872,  to  increase  the  jurisdiction  of  county  courts,  which 
provides  that  the  act  shall  not  apply  to  counties  having  a  population 
of  one  hundred  thousand,  contravenes  section  29  of  article  6  of  the 
constitution  of  1870,  which  requires  that  the  ovg?in\z2i%\ox\,  jurisdiction 
and  powers  of  all  courts  of  the  same  class  or  grade  shall,  so  far  as 
regulated  by  law,  be  uniform.  But  that  section  being  separate  from 
the  rest  of  the  act,  may  be  rejected  as  unconstitutional,  leaving  the 
remainder  to  stand  and  apply  to  the  whole  State.  Myers  v.  The  Peo- 
ple, 503. 

6.  As  to  the  exclusive  jurisdiction  of  county  courts  over  misdemeanors. 
The  act  of  1872,  to  increase  the  jurisdiction  of  county  courts,  so  far 
as  it  attempts  to  confer  exclusive  jurisdiction  of  all  misdemeanors,  is 
unconstitutional.  In  this  respect,  the  act  is  construed  as  conferring 
only  concurrent  jurisdiction  upon  county  courts  in  the  cases  speci- 
fied, and  the  clause,  as  to  sending  indictments  from  the  circuit  to  the 
county  courts,  as  not  mandatory,  but  directory  or  permissive.  When 
thus  construed,  the  act  is  constitutional  and  valid.  Myers  v.  The  Peo- 
ple, 503 ;  Weatherford  et  al.  v.  The  People,  520. 

In  the  matter  op  special  assessments. 

7.  Whether  county  court  has  exclusive  jurisdiction  of  applications 
for  judgment  on  special  assessments.  Section  18  of  article  6  of  the  new 
constitution,  which  provides,  in  substance,  that  county  courts  shall 
have  original  jurisdiction  in  proceedings  for  the  collection  of  taxes 
and  assessments,  is  not  regarded  as  conferring  exclusive  jurisdiction 
in  such  proceedings.  Such  jurisdiction  may  be  conferred  on  circuit 
courts.    Hundley  &  Bees  v.  Comrs.  of  Lincoln  Park,  559. 

Original  jurisdiction  op  Supreme  Court. 

8.  Not  exclusive.  Neither  is  the  constitutional  provision  that  the 
Supreme  Court  shall  have  original  jurisdiction  in  cases  relating  to 
the  revenue,  in  mandamus  and  habeas  corpus,  to  be  construed  as 
making  such  jurisdiction  exclusive.     Ibid.  559. 

Administrator's  sale  op  land  to  pay  debts. 

9.  Filing  of  cross-bill  by  widow  for  dower — effect  on  jurisdiction  of 
the  court.     See  ADMINISTRATION  OF  ESTATES,  8. 

Commission  op  surveyors. 

10.  Under  act  of  ISm-^urisdiction.    See  SURVEYS,  6,  7,  8. 

JURY. 

Pilling  the  panel  under  act  op  1872. 

1.  In  civil  and  criminal  cases.  Where  the  circuit  court  caused  the 
panel  of  petit  jurors  for  a  term  to  be  filled  by  the  sherift",  instead  of 
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the  clerk  drawing  from  the  list  selected  by  the  county  board  a  suffi- 
cient number  to  fill  the  panel,  and  having  these  summoned :  Held, 
that  this  would  have  been  good  ground  of  challenge  in  a  civil  cause. 
Oropp  V.  The  People,  154. 

2.  But  in  a  criminal  cause,  the  178th  section  of  the  criminal  code 
of  1845,  not  having  been  repealed,  was  regarded  as  authorizing  the 
court  to  fill  the  panel  by  summoning  a  sufficient  number  as  talesmen 
instanter.     Ibid.  154. 

3.  Statute  construed.  The  178th  section  of  the  criminal  code  of 
1845,  which  declares  that  "where  the  panel  of  jurors  shall  be  exhausted 
by  challenges  or  otherwise,"  it  shall  be  competent  for  the  court  to 
order  a  tales,  etc.,  does  not  necessarily  import  that  there  must  pre- 
viousl}-  have  been  a  full  jury.  It  applies  to  an  exhaustion  of  the 
panel  by  non-appearance,  as  well  as  otherwise.     Ibid.  154. 

4.  Bepeal  by  implication.  Where  the  legislature,  in  the  passage  of  an 
act  relating  to  jurors,  in  express  terms  repealed  three  prior  acts  con- 
cerning the  same  subject,  but  in  the  repealing  clause  omitted  to  men- 
tion  a  statute  on  the  subject  relating  to  criminal  cases,  and  the  later 
act  contained  no  general  repeal  of  inconsistent  acts  or  parts  of  acts: 
Held,  that  the  repealing  act  did  not  repeal  by  implication  the  omitted 
statute  relating  to  jurors  in  criminal  cases.     Ibid.  154. 

Challenge  to  the  array. 

5.  Jurors  improperly  selected.  Where  the  panel  of  petit  jurors  is 
improperly  filled,  or  the  jurors  improperly  selected,  the  objection 
should  be  taken  by  challenge  to  the  array,  or  by  motion  to  quash  the 
order  for  a  tales,  or  it  will  be  considered  as  waived.  The  objection 
can  not  be  taken  to  the  polls.     Ibid.  154. 

Challenge  for  cause. 
\  6.     Where  juror  has  served  within  a  year.    A  juror,  when  called, 

stated  that  he  had  sat  upon  a  jury  in  a  court  of  record  within  one 
year  before.  A  challenge  for  this  cause  was  disallowed :  Held,'tha:t  while 
the  cause  of  challenge  was  good  under  the  act  of  1859,  yet  it  was  not 
under  the  act  of  1872,  for  the  reason  that  it  did  not  appear  that  the 
juror  had  sat  upon  a  jury  in  a  court  of  record  in  the  county  within 
one  year.     Ibid.  154. 

How  MANY  CONSTITUTE  A  JURY.    See  SPECIAL  ASSESSMENTS,  6. 

Taking  papers  on  retirement.    See  PRACTICE,  8. 


JUSTICES  OF  THE  PEACE. 

Of  their  jurisdiction. 

Under  constitution  of  1870.    See  JURISDICTION,  8. 
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LANDLORD  AND  TENANT. 

Notice  to  quit. 

1.  Wlietlier  necessary  to  terminate  term.  Where,  since  the  amend- 
ator}'  acts  of  1865  and  1867  relating  to  forcible  entry  and  detainer,  a 
landlord  made  a  verbal  lease  of  premises  for  two  j'ears,  and  the  same 
were  occupied  under  the  same  and  rents  paid,  it  was  Tield,  that, 
although  the  contract  was  not  binding  on  the  parties  in  the  first 
instance,  because  of  the  Statute  of  Frauds,  yet,  having  been  executed, 
no  notice  was  necessarj^  to  terminate  it,  as  in  the  case  of  a  tenancy 
from  year  to  year.     Knecht  v.  Mitcliell,  86. 

Disthess  for  rent. 

And  of  replevin  by  the  tenant.     See  REPLEVIN,  1,  2. 

Laistdlord's  lien  for  rent.    See  LIENS,  2,  3. 

LEVY.     See  EXECUTIONS. 

LIBEL. 
Variance  between  manuscript  and  printed  article. 

1.  Its  effect  upon  the  right  of  recovery.  In  a  suit  against  the  author 
and  those  procuring  the  publication  of  a  libelous  communication  in 
a  newspaper,  it  appeared  that  the  article,  as  published,  contained 
some  slight  verbal  alterations  from  the  manuscript,  but  not  such  as 
to  alter  the  sense.  The  court  refused  to  instruct  the  jury  that,  unless 
the  phraseology  of  the  two  were  the  same,  there  could  be  no  recov- 
ery: Held,  no  error,  as  a  mere  verbal  alteration,  not  affecting  the 
sense,  would  not  exonerate  the  defendants.  To  have  that  effect  the 
alterations  must  be  material.  The  materiality  of  the  manuscript  as 
evidence,  was  only  upon  the  question  of  agency  of  the  defendants  in 
procuring  the  publication.     Strader  et  al.v.  Snyder,  404. 

Whether  words  impute  adultery. 

2.  In  a  suit  for  libel,  the  words  set  out  were:  "We  see  in  the  col- 
umns of  the  Macomb  Journal,  of  the  24th,  an  article  under  the  blood 
and  thunder  heading  of  'Middletown  Mass  Meeting,  and  excitement 
over  the  burial  of  a  colored  child.'  'A  fight  proposed,  and  the  wilt- 
ing  down  of  the  belligerents.'  The  colored  child  in  question  is  sup- 
posed to  be  the  offspring  of  a  Mr.  Snyder,  formerly  of  Macomb.  The 
Journal  article,  from  beginning  to  end,  is  a  wilful  lie.  The  author 
says  the  meeting  was  held  in  a  blacksmith  shop — a  lie!  The  truth 
is  Snyder  lied  to  get  his  'misce^en'  in  the  graveyard,  and  when  this 
was  found  to  be  the  case,  the  citizens  of  Middletown,  both  republi- 
cans and  democrats,  met  at  the  grave3'ard  to  investigate  the  matter, 
and  the  circumstances  showed  that  Mr.  Snyder,  with  ridiculous 
intentions,  had  misrepresented  the  facts  concerning  the  child,  and 
thereby  obtained  permission  to  bury  his  illegitimate  'production'  in 

43— 67th  III. 
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our  burying  ground."  Held,  that  the  words  did  not,  in  their  common 
acceptation,  and  without  the  aid  of  extrinsic  matters,  impute  to  the 
plaintift'  an  act  of  adultery,  much  less  with  the  negro  woman  to  whom 
they  were  alleged  to  apply.    Strader  et  al.  v.  Snyder,  404. 

Innuendo — its  office. 

3.  The  office  of  an  innuendo,  in  actions  for  slander  and  libel,  is  to 
ascribe  a  particular  meaning  to  the  words  complained  of,  and  such 
meaning  becomes  a  part  of  the  issue,  and  material,  so  that  the  plain- 
tili'can  not,  on  the  trial,  reject  such  meaning  and  resort  to  another. 
Ibid.  404. 

LIENS. 
Carrier's  lien  for  charges  and  advances 

1.  Where  an  express  company  received  a  package  of  money  to  be 
carried  to  the  terminus  of  its  line,  and  from  thence  to  be  forwarded 
by  another  company,  through  whose  delay  it  did  not  reach  its  des- 
tination  until  the  consignee  had  left,  and  the  consignor  ordered  its 
return,  and  the  express  company  advanced  the  charges  of  the  other 
company,  it  was  held,  that  the  express  company  had  a  lien  on  the 
package  after  its  return  for  its  reasonable  charges  and  advances  made. 
United  States  Express  Go.  v.  Haines,  137. 

Landlord's  lien  for  rent. 

2.  Nature  of  the  lien  and  how  lost.  The  statute  gives  a  landlord  a 
lien  upon  the  crops  growing  or  grown  upon  the  demised  premises, 
in  any  year,  for  rent  that  shall  accrue  for  that  year.  This  lien  is  not 
confined  to  any  particular  crop,  but  embraces  all  the  crops,  or  any 
portion  of  them,  no  matter  upon  what  particular  part  of  the  premises 
they  were  raised.  It  is  created  by  the  law,  and  does  not  grow  out 
of  the  levy  of  a  distress  warrant,  and  is  paramount  to  the  lien  of  an 
attachment,  and  can  be  lost  onl}'  by  waiver  or  failing  to  enforce  it  at 
the  proper  time.     Thompson  v.  Mead  et  al.  395. 

3.  Lien  extends  to  crops  on  each  part  for  whole  rent.  Where  a  land- 
lord demised  his  farm,  consisting  of  a  house,  and  land  in  two  town- 
ships, separated  by  a  public  road,  the  house  at  a  monthly  cash  rent, 
and  the  farm  lands  for  part  of  the  crop,  the  contract  being  entire, 
and  where  an  attachment  was  levied  upon  the  tenant's  crop  after  the 
rent  for  the  land,  upon  which  it  was  grown,  had  been  paid,  it  was 
held,  that  the  landlord  had  a  lien  on  the  crop  for  the  rent  due  him 
for  the  house,  and  premises  not  cultivated,  which  was  prior  to  that 
of  the  attaching  creditor,  and  that  the  precedence  of  the  landlord's 
lien  did  not  depend  upon  the  levy  of  a  distress  warrant,  or  any  other 
proceeding  by  him.     Ibid.  395. 

Mechanics'  liens. 

4.  Remedies  of  sub-contractor.  The  lien  given  by  statute  to  a  sub- 
contractor for  labor  and  materials  in  the  erection  of  a  building,  may 
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be  enforced  by  petition  in  like  manner  as  the  same  could  be  done  by 
the  ori.^inal  contractor.  The  statute  also  gives  a  remedy  against  the 
contractor  and  owner,  jointly,  in  a  suit  at  law,  and  it  seems  that  the 
sub-contractor  or  material-man  may,  at  his  election,  pursue  either 
remedy.     Havighorst  v.  Liriberg,  463. 

5.  Notice  of  sub-contractor^ s  demand — payment  before.  A.  sub-con- 
tractor has  twenty  days  from  the  completion  of  his  sub-contract,  or 
after  payment  should  have  been  made  to  the  person  performing  the 
labor,  in  which  to  give  the  owner  of  the  building  notice.  All  pay- 
ments made  by  the  owner  within  that  time,  to  the  contractor,  will  be 
regarded  as  having  been  improperly  made,  if  made  to  the  prejudice 
of  the  interests  of  sub-contractors,  and  will  not  defeat  their  rights  to 
enforce  payment  of  the  owner.     Ibid.  463. 

6.  Estoppel  of  sub-contractor  to  claim  pay  of  owner  of  building.  Where 
a  sub-contractor  was  present  at  a  settlement  between  the  owner  and 
contractor,  as  to  the  sum  due  for  the  erection  of  a  house,  and  for 
extra  work,  at  which  time  the  owner  accepted  an  order  of  the  con- 
tractor for  the  balance  due  in  favor  of  a  third  person,  but  did  not  say 
or  do  anything  that  could  have  led  the  owmer  to  believe  he  was  paid 
or  had  released  him,  it  was  held,  that  he  was  not  estopped  from  en- 
forcing his  lien  against  the  owner,  from  the  mere  fact  of  his  being 
present  at  the  settlement.     Ibid.  463. 

7.  Performance  necessary.  Where  the  contract  for  the  building  of 
a  house  has  been  substantially  performed,  and  whatever  failure  there 
may  have  been  is  waived  by  the  owner,  and  the  work  accepted,  this 
is  such  a  performance  as  will  authorize  a  proceeding  to  enforce  the 
statutory  lien  in  favor  of  a  subcontractor.     Ibid.  468. 

Vendor's  lien. 

8.  Waiver  thereof  by  taking  other  security.  A  vendor's  lien  is  not 
recognized  by  our  statute,  and  is  entirely  unknown  at  common  law. 
It  was  ingrafted  into  the  equity  jurisprudence  of  England  from  the 
civil  law.  It  is  based  upon  the  implied  agreement  existing  between 
the  vendor  and  vendee,  that  the  former  shall  hold  a  lien  on  the  lands 
sold,  for  the  payment  of  the  purchase  money.  When,  therefore,  it 
appears  that  the  vendor  did  not  rely  on  the  lien,  this  does  away  with 
the  implied  agreement,  and  courts  hold  the  lien  waived.  Kirkham 
et  al.  V.  Boston,  599. 

9.  If  the  vendor,  on  a  sale  of  land,  takes  other  security  for  the 
payment  of  the  purchase  money,  this  will  be  construed  as  a  waiver 
of  the  lien.     Ibid.  599. 

10.  Thus,  where  a  party  sold  and  conveyed  land,  and  received  in 
payment,  from  the  purchaser,  the  notes  of  a  third  party,  secured  by 
mortgage  on  real  estate,  it  was  held,  that  he  had  no  lien  upon  the  land 
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sold  by  him  to  enforce  pajmient  of  so  much  of  the  notes  received  by 
him  as  he  could  not  collect  of  the  maker.  Kirkham  et  al.  v.  Boston., 
599. 

11.  Whether  assignable.  The  lien  which  arises  by  implication  of 
law  in  favor  of  the  vendor  of  land,  is  personal,  and  not  assignable  or 
transmissible  even  by  express  contract.  It  can  be  enforced  only  by 
the  vendor.  The  assignment  of  the  note  given  for  the  purchase 
money  does  not  carry  with  it,  to  the  assignee,  the  vendor's  lien,  so 
that  the  assignee  can  enforce  It  in  his  own  name.  Mwrkoe  et  al  v.  An- 
dras,  34. 

12.  Where  the  vendor  expressly  reserves  a  lien  in  his  conveyance 
for  the  purchase  money,  it  is  created  by  contract  and  not  by  implica- 
tion  of  law.  A  lien  secured  in  this  manner  constitutes  a  mortgage  to 
all  intents  and  purposes,  and  nothing  more  or  less,  and  therefore 
passes,  in  equity,  by  an  assignment  of  the  notes,  to  the  assignee. 
Ibid.  34. 

Judgment  lien — bankruttcy. 

18.  The  lien  of  a  judgment  is  not  affected  by  the  bankrupt  act  of 
1867,  and  unless  discharged  by  the  assignee,  may  be  enforced  after 
the  discharge  of  the  judgment  debtor  in  bankruptcy.  Haworth'v. 
Travis  et  al.  301. 

Judgment  lien  on  homestead.    See  HOMESTEAD,  4,  5. 

LIFE  ESTATE.    See  ESTATE  FOR  LIFE. 

) 
LIMITATIONS. 

As  AGAINST  THE  UNITED  STATES. 

1.  And  its  grantee.  Where  land,  the  title  to  which  was  in  the  Uni- 
ted  States,  had  been  sold  for  taxes  thereon,  and  the  purchaser  bad 
been  in  possession  under  his  tax  deed,  and  paid  all  taxes  assessed 
thereon  for  more  than  seven  successive  years  before  suit  brought,  and 
before  the  land  was  granted  by  patent  by  the  United  States :  Heldy 
in  ejectment  by  the  patentee  against  such  party  in  possession,  that 
the  action  was  not  barred  by  any  statute  of  limitations.  Thompsons. 
Prince,  281. 

Limitation  act  op  1839. 

2.  As  against  mortgage.,  by  mortgagor  or  those  succeeding  Mm. 
Parties  purchasing  land  with  notice  of  a  lien  reserved  in  the  deed  to 
their  grantor,  can  not  defeat  a  proceeding  to  foreclose  or  enforce  the 
lien  by  seven  years  possession  and  payment  of  taxes  upon  the  land. 
The  limitation  law  of  1839  has  no  application  to  such  a  case.  Hagan 
et  al.  V.  Parsons  et  al.  170. 
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3.  Color  of  title — what  constitutes.  Where  the  widow  of  a  deceased 
owner  of  land  conveyed  her  unassigned  dower  interest  in  the  same, 
and  her  grantee  conveyed  to  the  defendant  in  a  suit  for  partition, 
informing  such  defendant  that  he  owned  nothing  but  such  dower 
interest,  and  that  was  all  he  could  convey:  Held,  that  such  deed 
could  not  be  relied  on  as  color  of  title  made  in  good  faith,  to  defeat 
the  suit  for  partition.    Henrichsen  v.  Hodgen  et  al.  179. 

4.  Where  a  defendant  in  possession  had  acquired  a  deed  from  one 
holding  a  tax  title  on  the  land  of  which  partition  was  sought,  and 
had  paid  all  taxes  thereon  for  more  than  seven  successive  years  before 
the  commencement  of  a  suit  for  partition,  such  payments  being 
coupled  with  actual  possession :  Held,  that  such  deed  was  color  of 
title,  notwithstanding  the  defendant  afterwards  sufl'ered  the  land  to 
go  to  sale,  and  that  such  payment  and  possession  was  a  bar  to  the 
suit,  except  as  to  the  interest  of  parties  laboring  under  disability. 
Ibid.  179. 

5.  As  to  the  question  of  good  faith.  Where  a  tax  deed  was  made  to 
James  Hervey,  and  he  paid  all  taxes  on  the  land  for  over  seven  sue- 
cessive  years,  while  the  land  was  vacant  and  unoccupied,  which  waa 
set  up  in  defense  by  a  party  succeeding  to  his  title,  against  a  party 
claiming  under  the  patent  title,  the  latter  contended  that  the  color 
of  title  was  not  acquired  in  good  faith.  The  facts  were,  that  there 
were  two  persons  of  the  name  of  James  Hervey,  one  residing  in 
Chicago  and  the  other  in  Canada,  the  one  residing  in  this  State  having 
made  the  purchase,  and  having  died  before  the  execution  of  the 
sheriff's  deed  to  the  other.  It  appeared  that  the  purchaser  turned 
over  his  interest  to  a  firm  of  which  the  other  was  a  member,  or  with 
which  he  was  connected,  and  that  the  deed  was  made  to  the  latter 
with  the  consent  of  such  firm,  to  be  held  in  trust  for  them,  and  that 
the  heirs  of  the  purchaser  acquiesced  in  such  arrangement:  Held^ 
that  the  evidence  of  bad  faith  was  not  sutficient  to  avoid  the  effect 
of  the  tax  deed  as  color  of  title  rnade  in  good  faith,  the  presumption 
being  in  faTor  of  good  faith  until  rebutted.  Billings  v.  Kankakee 
Coal  Co.  489. 

Foreclosure  of  mortgage. 

6.  The  mortgagee's  right  of  foreclosure  is  not  barred  until  the 
debt  itself  is  barred  by  the  Statute  of  Limitations,  which,  in  the  case 
of  a  promissory  note,  is  the  period  of  sixteen  years.  Hagan  et  al.  v. 
Parsons  et  al.  170. 

Presentation  op  claims  against  estates. 

Of  the  limitations  of  tioo  years.  See  ADMINISTRATION  OP 
ESTATES,  5,  6,  7. 

In  respect  to  alimony.    See  DIVORCE,  2. 
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LINCOLN  PARK 
Act  op  JtjNE  16,  1871. 

1.  Whether  amendatory  of  previous  acts  or  general.  The  act  of  June 
16, 1871,  entitled  "  An  act  in  regard  to  the  completion  of  public  parka 
and  the  management  thereof,"  not  being  so  expressed  on  its  face,  is 
not  regarded  as  amendatory  of  the  several  acts  relating  to  Lincoln 
Park,  as  there  may  have  been  other  uncompleted  public  parks  to 
which  it  could  apply,  and  therefore  not  within  the  constitutional  rule 
which  requires  the  law  revived  or  section  amended  to  be  inserted  at 
length  in  the  amendatory  or  new  act.  Hundley  &  Rees  v.  Goran,  of 
Lincoln  Park,  559. 

LIQUIDATED  DAMAGES. 
As  DISTINGUISHED  FROM  A  PBNALTT.    See  PENALTY,  3. 

LOST  SUMMONS. 
How  SUPPLIED.    See  PRACTICE,  1. 

MANDAMUS. 

Whether  the  proper  remedy. 

1.  By  owner  to  compel  railway  corporation  to  condemn  Ms  land.  It 
not  being  the  duty  of  a  railroad  corporation,  after  having  obtained 
possession  of  land  for  its  track,  and  in  the  use  of  it,  to  institute  pro- 
ceedings to  condemn  it,  mandamus  is  not  a  proper  remedy  for  the 
owner  to  compel  the  institution  of  such  proceedings.  Smith  v. 
Chicago,  Alton  and  St.  Louis  Railroad  Go.  191. 

MARRIAGE 
What  law  governs  its  validity. 

1.  The  law  of  the  State  where  a  marriage  takes  place,  must  con- 
trol as  to  its  validity.  Thus,  when  a  person  was  married  in  the  State 
of  Ohio,  and  before  arriving  at  the  age  of  eighteen  he  disaffirmed  the 
marriage  by  refusing  to  live  with  his  wife  after  arriving  at  such  age, 
it  was  7jeZ£?,  that  the  laws  of  Ohio  which  made  the  marriage  void, 
must  control  in  this  State,  as  to  the  question  of  heirship  and  the 
descent  of  property,  and  that  the  children  of  such  marriage  could  not 
take  to  the  exclusion  of  children  by  a  subsequent  marriage.  McDeed 
v.  McDeed,  545. 

MARRIED  WOMEN. 
Relative  rights  op  husband  and  wipe. 

1.  In  respect  to  property  not  derived  under  act  of  1861.  In  the 
absence  of  an  estate  in  the  wife  created  through  the  intervention  of 
trustees,  or  derived  from  persons  other  than  her  husband,  so  as  to 
bring  it  within  the  act  of  1861,  the  rights  of  husband  and  wife  will 
be  precisely  as  at  common  law.  If  the  husband  consents  that  hia 
wife  may  hold  personal  property  and  carry  on  business  in  her  own 
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MARRIED  WOMEN. 
Relativte  rights  op  husband  and  wipe.    Continued. 
name,  or  receive  the  rents  and  profits  of  her  land,  unless  such  con- 
sent is  based  upon  a  sufficient  consideration,  he  may  withdraw  it  at 
any  time,  and  assert  his   rights  at  common  law.     Conkling  et  al.  v, 
Doul  et  al.  355. 

Separate  estate — in  equity  and  at  law. 

3.  In  what  forum  cliargedble  with  debts.  It  is  only  where  the  sepa- 
rate  estate  of  a  married  woman  is  created  through  the  intervention 
of  trustees  holding  for  her  sole  use,  that  a  court  of  equity  will  take 
cognizance  to  charge  the  same  with  her  debts.  Where  it  is  acquired 
under  the  act  of  1861,  from  a  source  other  than  her  husband,  it  is  a 
legal  estate,  and  in  that  case  she  has  legal  capacity  to  enter  into  con. 
tracts  in  respect  to  it,  which  are  cognizable  in  a  court  of  law.  Ibid. 
355. 

3.  Where  an  estate  is  vested  in  trustees  for  the  use  of  a  married 
woman,  she  can  neither  dispose  of  the  same  nor  create  a  charge  upon 
it  except  in  the  manner  and  for  the  purposes  specified  in  the  instru- 
ment creating  the  trust;  and  the  courts  will  not  render  a  decree  estab- 
lishing  a  charge  on  it  without  having  the  trustees  and  the  instrument 
before  them.     Ibid.  355. 

Contracts  op  married  women. 

4.  Not  relating  to  separate  property,  void.  Where  a  married  woman 
kept  a  restaurant,  with  her  husband's  consent,  and  purchased  gro- 
ceries to  enable  her  to  carry  on  the  business,  and  it  did  not  appear 
that  she  acquired  the  property  since  the  act  of  1861,  from  some  other 
source  than  her  husband,  or  acquired  the  same  by  her  earnings  since 
the  act  of  1869.  or  that  it  was  held  for  her  separate  use  by  trustees,  it 
was  held,  that  a  creditor's  claim  for  the  balance  due  from  her  on  an 
account  was  void  at  law.     Ibid.  355. 

Liability  op  property  por  husband's  debts. 

5.  If  a  married  woman  advances  her  separate  property  or  money, 
and  places  it  in  the  hands  of  her  husband  for  the  purpose  of  his  car- 
Tying  on  any  general  business,  and  he  obtains  credit  on  the  faith  of 
being  the  owner  of  the  same,  the  entire  capital  so  embarked  in  the 
enterprise,  with  the  increase,  will  not  constitute  the  separate  property 
of  the  wife  as  to  the  creditors,  but  will  be  liable  for  the  husband's 
debts.    Patton  v.  Gates,  164. 

MASTER  AND  SERVANT. 
Injury  to  servant  prom  negligence  op  pellow-servant. 

1.  Liability  of  the  common  master.  Where  a  minor,  while  in  the 
service  of  a  railway  companj',  under  an  express  contract,  receives  an 
Injury  through  the  negligence  of  a  co-employee  in  the  same  line  of 
duty,  the  company  will  not  be  liable  to  him  for  such  injury.  By 
entering  into  the  employment  he  takes  upon  himself  the  natural  and 
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MASTER  AND  SERVANT. 
Injury  to  sekvant  from  negijIQEnce  op  fellow-servant.  Continued. 
ordinary  risks  incident  to  the  service  in  which  he  engaged,  among 
which  is  the  carelessness  of  his  fellow-servants.    Gartland  v.  TTie 
Toledo,  Wabash  and  Western  Railway  Co.  498. 

MASTER  IN  CHANCERY. 
Foreclosure  by  scire  facias. 

Judgment  therein  can  not  be  executed  by  master  in  chancery.  See 
MORTGAGES,  10. 

MASTER'S  DEED. 

MiSRECITAL  OF  TERM  OF  COURT  THEREIN. 

Will  not  mtiate  the  deed.     See  CONVEYANCES,  4 
MEASURE  OF  DAMAGES. 

On  CONDEMNATION  OP  RIGHT  OF  WAY. 

1.  And  of  evidence  in  respect  thereto.  On  the  assessment  of  damages 
to  certain  town  lots,  caused  by  the  location  of  the  side  track  of  a 
railroad  on  the  street  fronting  them,  and  witliin  a  few  feet  of  such 
lots,  it  appeared  that  the  petition  stated  that  such  track  was  to  be 
constructed  and  maintained  according  to  the  terms  and  conditions 
of  certain  ordinances  of  the  town:  Held,  that  the  ordinances  were 
properly  admissible  in  evidence  on  behalf  of  the  petitioner,  as  tend- 
ing  to  show  the  mode  of  construction  of  the  track,  and  the  probable 
manner  of  its  use,  and  thus  having  a  legitimate  bearing  upon  the 
question  of  damages.  Mix  v.  Lafayette,  Bloomington  and  Miss.  Rail- 
way Co.  319. 

2.  In  a  proceeding  to  acquire  a  right  of  way  for  a  side  track  along 
a  street  upon  which  the  defendant  had  twenty -eight  lots  lying  to- 
gether, and  constituting  an  entire  tract,  the  petition  only  referred  to 
the  lots  abutting  upon  the  street,  and  asked  for  an  assessment  of 
damages  in  respect  to  them.  On  the  trial,  the  defendant  offered 
proof  of  damage  to  the  entire  ground,  which  the  court  refused:  Held., 
that  under  the  petition  the  court  ruled  properly.  If  the  defendant 
had  filed  his  cross-petition,  setting  up  that  he  was  the  owner  of  the 
other  ground  not  described  in  the  original  petition,  which  would  be 
damaged,  and  claimed  that  the  damages  thereto  might  be  assessed, 
it  seems  that  he  might  have  had  the  damages  assessed  which  would 
be  caused  to  the  entire  piece  of  ground.     Ibid.  819. 

3.  On  the  assessment  of  damages  to  an  adjoining  lot  owner, 
caused  by  the  establishment  of  a  side  track  of  a  railroad  in  a  public 
street  of  a  town,  it  is  error  for  the  court,  by  instruction,  to  exclude 
from  the  estimate  of  damages  the  obstruction  of  the  street  from  the 
necessary  running  of  railway  trains.    Ibid.  319. 

4.  Where  an  ordinance  of  a  town  prohibited  the  obstruction  of 
its  streets  by  railway  trains  for  more  than  fifteen  minutes,  this  was 


INDEX.  681 

MEASURE  OF  DAMAGES. 
On  condemnation  of  right  op  "WAT.    Continued. 

held,  not  to  lesralize  such  obstructions  for  that  length  of  time,  so  as 
to  exclude  it  from  the  estimate  of  damages  to  contiguous  property 
which  might  be  injuriously  affected  thereby.  Mix  v.  Lafayette,  Bloom- 
ington  and  Miss.  Railway  Go.  319. 

5.  Where,  on  the  assessment  of  damages  to  lots  abutting  upon  a 
street  sought  to  be  taken  for  a  side  track  of  a  railroad,  the  owner 
gave  evidence  that  the  proposed  location  would  render  his  lots 
useless  for  business  purposes,  it  was  held,  that  it  was  competent  for 
the  railway  company  to  show  that  the  property  could  be  beneficially 
used  for  warehouse  purposes,  or  for  any  other  purpose.     Ibid.  319. 

6.  Where  a  party  claimed  damages  by  the  location  of  a  side  track 
of  a  railroad  in  the  street  close  to  his  lots,  the  court  instructed  the 
jury  that  the  damages  to  be  allowed  to  him  could  only  be  such,  in 
kind,  as  lots  not  lying  or  abutting  on  the  same  street,  but  in  the 
vicinity,  did  not  sustain  in  any  degree :  Held,  that  the  instruction 
was  erroneous,  as  it  virtually  cut  oft"  all  claim  for  damages.  Ibid.  319. 

7.  In  the  same  case,  the  court  instructed  the  jury,  for  the  railway 
company,  "that  the  law  of  this  State  does  not  grant  indemnity  for  all 
losses  or  damage  occasioned  by  the  building  of  a  railroad,  such  as 
inconvenience  arising  from  the  crossing  of  railroad  tracks  by  the 
public  or  individuals,  or  from  noise  and  confusion  of  passing  trains, 
smoke  from  same,  or  frightening  horses,"  etc. :  Held,  as  applicable 
to  this  case,  where  the  track  was  along  a  street  within  from  ten  to 
eighteen  feet  of  the  front  line  of  lots  abutting  on  the  street,  that  the 
instruction  was  improper  and  especially  calculated  to  mislead  the 
jury  to  the  lot  owner's  prejudice.     Ibid.  319. 

8.  On  the  assessment  of  damages  in  a  proceeding  for  the  right  of 
way  by  one  railroad  company  through  the  right  of  way  of  another 
company,  which  made  it  necessary  to  cut  through  a  heavy  embank- 
ment twenty  feet  below  the  grade  of  the  road  of  the  defendant,  and 
thus  remove  the  support  of  the  latter  road  for  the  longitudinal  space 
of  sixty  feet,  while  the  road  of  the  latter  was  in  operation,  the  plaintiff 
company,  after  proving,  by  one  of  its  contractors,  that  he  proposed 
to  support  defendant's  track  with  timbers  which  he  described,  asked 
the  witness,  "  Do  you  expect  to  keep  the  work  in  repair?"  The  de- 
fendant objected  to  the  question,  but  the  court  permitted  the  witness 
to  answer,  and  he  said,  "I  do:"  Held,  that  this  was  manifestly 
wrong,  as  the  contractor's  expectations,  when  there  was  nothing  to 
bind  him  to  make  the  repairs,  could  not  properly  enter  into  the  ques- 
tion of  damages.  Ghicago  and  Alton  Railroad  Go.  et  al.  v.  Springfield 
and  Northwestern  Railroad  Go.  142. 

9.  Where  one  railroad  company  acquires,  by  legal  condemnation, 
the  right  to  run  its  road  through  a  high  embankment  of  another,  and 
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on  a  grade  twenty  feet  below  the  track  of  the  other,  it  is  under  no 
legal  obligation  to  erect  or  maintain  a  bridge  to  support  the  track  of 
such  other  compan}^  and  therefore  proof  of  what  it  would  cost  to 
build  such  bridge  an'd  keep  the  same  in  repair  is  proper  in  the 
assessment  of  damages.  The  defendant,  in  such  a  case,  is  entitled  to 
have  such  sum  for  damages  as  will  enable  it  to  construct  and  keep  in 
repair  all  such  works  as  may  be  necessary  to  keep  its  track  in  a  safe 
and  secure  condition,  and  also  for  all  such  incidental  loss  and  incon- 
venience as  may  be  a  necessary  result.  Chicago  and  Alton  Railroad 
Co.  et  al.  V.  Springfield  and  Northwestern  Railroad  Co.  142. 

CONSTKUCTING  RAILROAD  ALONG  A  STREET. 

10.  Measure  of  recovery  by  adjacent  property  holder.  Where  a  rail- 
road company  constructs  its  track  along  the  street  of  a  town  under 
such  circumstances  as  to  render  it  liable  for  injuries  sustained  by  an 
adjacent  property  owner,  the  latter  is  entitled  to  recover,  as  damages, 
whatever  diminution  in  value  his  real  estate  may  have  undergone  in 
consequence  of  laying  the  railroad  track;  and  to  show  this,  testimony 
should  be  introduced  as  to  the  market  value  of  the  property,  before 
and  since  the  injury,  laying  out  of  view  any  inflated  value  arising 
from  any  cause.  On  this  head  proof  of  the  rental  value  before  and 
since  the  construction  of  the  road,  would  furnish  some  criterion  by 
which  to  determine  the  extent  of  the  injury  to  the  property.  8t. 
Louis,  Vandalia  and  Terre  Haute  Railroad  Co.  v.  Capps,  607. 

11.  The  plaintiff  is  also  entitled  to  damages  for  interruption  to  his 
business  during  such  time  as  would  have  been  necessarily  employed 
in  accommodating  himself  to  another  place  of  business,  equally 
eligible,  and  his  removal  thereto.  During  such  time,  the  damages  to 
his  business  should  be  ascertained  by  proof  of  the  probable  and  rea- 
sonable profits  which  might  have  been  made  upon  sales,  had  there 
been  no  interruption.  The  necessary  reasonable  expense  of  removal 
is  also  a  proper  element  of  damage.     Ibid.  607. 

12.  In  a  suit  against  a  railroad  company  to  recover  damages  sus- 
tained by  plaintiff  in  his  business  as  a  merchant,  in  consequence  of 
the  construction  of  a  railroad  track  in  front  of  his  premises,  and  the 
making  of  a  deep  excavation  in  the  street,  the  plaintiff  proved  the 
extent  of  his  business  in  the  preceding  year  and  the  decrease  in  the 
year  after.  The  company  then  offered  to  prove  the  fact  of  a  general 
decline  in  business  in  which  the  plaintiff  was  engaged,  which  the 
court  refused:  Held,  that  the  court  erred,  as  it  tended  to  show  that 
plaintiff's  business  was  affected  in  some  degree  thereby,  in  common 
with  others,  without  regard  to  the  construction  of  the  road.  Ibid. 
607. 
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In  suit  against  express  company. 

13.  For  delay  in  delivering  money  package.  Where  money  is  ex- 
pressed and  fails  to  reach  its  destination  until  after  the  consignee 
has  left  such  place,  and  the  money  is  returned  to  the  consignor,  in 
the  absence  of  proof  of  special  damages,  the  consignor  can  only 
recover  as  damages  the  interest  on  the  money  from  the  time  it  should 
have  reached  its  destination  to  the  time  of  its  return  to  him.  United 
States  Express  Go.  v.  Haines,  137. 

Exemplary  damages. 

14.  In  a  case  of  wilful  trespass.  In  a  case  of  wilful  trespass,  vrhere 
the  circumstances  indicate  wantonness  and  malice,  exemplar}'  dam- 
ages may  properly  be  awarded,  and  no  court  should  weigh  the  testi- 
mony  nicely  for  the  purpose  of  reducing  the  amount.  Jasper  et  aL 
V.  Purnell,  358. 

15.  The  fact  that  the  trespasser  may  have  believed  he  had  the 
right  to  do  the  act  complained  of,  can  not  be  admitted  to  shield  him 
from  just  punishment  for  the  wrong  committed.  He  is  bound 
to  know  the  law,  and,  acting  without  such  knowledge,  must  be 
regarded  as  reckless.    Ibid.  358. 

Advice  op  counsel. 

16.  As  affecting  the  question,  of  damages.  The  advice  of  counsel  can 
not  be  received  in  a  case  of  wanton  and  wilful  trespass,  as  affecting 
the  question  of  damages.  Such  principle  has  only  been  applied  in 
actions  for  malicious  prosecution.     Ibid.  858. 

In  an  action  on  policy  op  reinsurance. 

17.  Of  the  proper  measure  of  recovery  by  the  company  first  insuring. 
See  INSURANCE,  4. 

Pecuniary  circumstances  op  parties. 

18.  As  affecting  the  question  of  damages  in  an  action  for  slander. 
See  SLANDER,  4. 

Mitigation  op  damages. 

19.  In  slander — anger  of  the  party  speaking  the  words.  Same  title, 
2,  3. 

MECHANIC'S  LIEN.    See  LIENS,  4  to  7. 

MISDEMEANORS. 
Jurisdiction  op  countt  courts.    See  JURISDICTION,  5. 

MISTAKE. 
In  entering  amount  op  judgment. 

Whether  it  will  be  corrected  in  chancery.    See  CHANCERY,  13, 14. 
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MORTGAGES 
Chattel  mortgages. 

1.  Liability  of  mortgagor'' s  interest  to  levy  and  sale.  Until  a  breach 
of  the  coodition  of  a  chattel  mortgage,  the  mortgagor  holds  a  con- 
tingent interest  in  the  property  that  is  liable  to  levy  and  sale  on  exe- 
cution or  attachment.  But  after  the  maturity  of  the  debt,  or  the  fail- 
ure  of  the  condition  upon  which  the  mortgagor  may  retain  posses- 
sion, the  mortgagee  has  the  right  to  reduce  the  same  to  possession, 
and  having  done  so,  he  has  the  legal  right  to  retain  it,  and  an  execu- 
tion or  attachment  can  not  deprive  him  of  it.    Pike  v.  Colvin,  227. 

2.  Remedy  of  mortgagee  against  officer  seizing  the  property  for  mort- 
gagor's debt.  Where  an  officer  levies  an  execution  upon  mortgaged 
chattels  in  the  possession  of  the  mortgagor,  before  default  in  the 
condition  authorizing  the  mortgagee  to  take  possession,  and  sella 
the  interest  of  the  mortgagor,  the  mortgagee  can  not  maintain  trover 
against  the  officer.  In  such  case,  the  mortgagee  should  try  the  right 
of  property,  or  bring  replevin,  before  the  sale,  against  the  officer. 
Ibid.  227. 

3.  Right  of  purchaser  of  mortgagor's  inteo'est.  Where  the  interest 
of  the  mortgagor,  under  a  chattel  mortgage,  is  sold  under  execution, 
the  mortgagee  may  recover  it  of  the  purchaser,  who  will,  on  its  sale, 
be  entitled  to  the  surplus,  if  anything  remains  after  the  payment  of 
the  mortgage  debt.     Ibid.  227. 

4.  Interest  of  mortgagor — how  reached  when  the  mortgagee  takes  posses- 
sion. If  the  mortgagee  reduces  the  property  to  possession  before  a 
levy,  or  if  he  takes  it  from  the  officer  after  a  levy,  in  such  case,  the 
execution  creditor's  only  remedy  is  by  garnishee  process  against  the 
mortgagee.  He  can,  by  this  means,  reach  any  surplus  in  his  hands. 
This  is  the  rule  where  the  mortgage  requires  a  sale,  and  the  payment 
of  the  surplus  to  the  mortgagor.     Ibid.  227. 

5.  Entry  of  acknowledgment  in  justice's  docket.  The  entry  of  the 
acknowledgment  of  a  chattel  mortgage  by  the  justice,  in  a  special 
docket  kept  for  that  purpose,  instead  of  in  his  general  docket,  is  a 
substantial  compliance  with  the  statute.     Ibid.  227. 

6.  Mortgage  to  secure  rent  due  and  to  become  due.  A  chattel  mort- 
gage given  by  a  tenant  to  his  landlord  to  secure  rent  already  due, 
and  to  become  due  in  the  future,  it  appearing  on  its  face  that  the 
several  amounts  were  then  unadjusted,  where  the  debt  is  bona  fide, 
is  valid  and  binding,  even  as  against  creditors  of  the  mortgagor. 
McConnell  v.  Scott,  274. 

7.  When  the  mortgagee  may  take  possession.  Where  a  chattel  mort- 
gage  was  given  to  secure  a  debt  falling  due  at  different  times,  the 
mortgagee  is  not  bound  to  wait  until  the  last  payment  matures  before 
taking  possession  of  and  selling  the  mortgaged  chattels.  But  if  the 
law  were  otherwise,  no  one  but  the  mortgagor  can  complain  that  the 
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mortgagee  seized  the  property  before  the  whole  debt  matured.  McGon- 
nell  V.  Scott,  274. 

8.  Notice  of  sale — its  requisites — effect  of  irregularity  in  foreclosure 
on  rights  of  mortgagee.  The  omission  to  state,  in  the  notice  of  the  sale 
of  mortgaged  chattels,  whose  property  would  be  sold,  will  not  invali- 
date the  Sale.  And  even  if  the  sale  was  irregular  and  failed  to  fore- 
close the  equity  of  redemption,  the  mortgagee  would  have  the  right, 
on  default,  to  reduce  the  property  to  possession  and  hold  the  same 
until  his  debt  is  paid  or  tendered  him.     Ibid.  274. 

FORECLOSUKE  BY  SCIRE   FACIAS. 

9.  Is  a  proceeding  at  law.  Scire  facias,  to  foreclose  a  mortgage,  is 
purely  a  proceeding  at  law,  as  much  so  as  debt  or  assumpsit,  and  it 
appertains  in  no  respect  to  equitable  jurisdiction.  Tucker  et  al.  v.  Oon- 
well  et  al.  553. 

10.  Master  in  chancery  can  not  execute  judgment.  The  judgment  in 
scire  facias  to  foreclose  a  mortgage,  is  directed  to  the  sheriff  and  not 
to  the  master  in  chancery.  The  court,  in  such  a  proceeding,  has  no 
power  to  appoint  the  master  in  chancery  to  sell  the  mortgaged  prem- 
ises, but  must  follow  the  statute ;  and,  therefore,  a  sale  by  the  master 
in  chancery  is  void,  and  confers  no  rights  upon  the  purchaser.  Ibid. 
552. 

MUNICIPAL  BONDS. 

Of  REGISTERING  THE  SAME. 

1.  Under  act  of  1869.  An  election  was  held  in  an  incorporated 
town,  resulting  in  a  majority  vote  in  favor  of  issuing  bonds  for  rail- 
road purposes,  there  being  at  that  time  no  law  authorizing  such  a 
vote.  By  a  subsequent  act  of  the  legislature,  a  new  town  was  incor- 
porated including  the  old  town,  which  act  recited  the  prior  election, 
and  authorized  the  town  to  issue  bonds  as  voted,  under  which  the 
new  town  subscribed  to  the  capital  stock  of  a  railroad  company  and 
issued  its  bonds  in  payment  thereof:  Held,  that  such  bonds  were  not 
entitled  to  be  registered  in  the  State  Auditor's  office  under  the  act  of 
April  16,  1869,  entitled  "An  act  to  fund  and  provide  for  paying  the 
railroad  debts  of  counties,  townships,  cities  and  towns,"  etc.  Flack 
V.  Hughes  et  al.  384. 

2.  Therefore,  where  such  bonds  were  registered  in  the  Auditor's 
office,  and  taxes  extended  on  the  property  of  the  town  under  the  direc- 
tion of  the  State  officers,  it  was  held,  that  a  tax-payer  of  the  town  had 
a  right  to  have  the  collection  of  such  tax  on  his  property  enjoined.. 
Ibid.  384. 

MUNICIPAL  CORPORATIONS.    See  CORPORATIONS,  5,  6,  7. 
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1.  Must  ie  held  according  to  the  law  governing.  Where  a  special  law, 
relating  to  corporate  subscriptions  to  tlie  capital  stock  of  a  railroad 
company,  provided  that  "all  elections  had  under  or  by  virtue  of  this 
act,  shall  be  taken  and  held  to  be  general  elections,  and  conducted  in 
the  manner  provided  by  the  laws  of  this  State  for  general  elections," 
it  was  held,  that  a  township  election  without  any  registration  of  vo- 
ters, presided  over  by  a  moderator,  the  same  as  in  town  meetings, 
there  not  being  three  judges  and  two  clerks  of  the  election,  was  ille- 
gal, and  conferred  no  authority  to  make  a  subscription  on  behalf  of 
the  town,  and  a  subscription  on  such  a  vote  was  a  nullity.  The  Peo- 
ple ex  rel.  Oilman,  Clinton  and  Springfield  Railroad  Co.  v.  Supervisory 
etc.  of  Town  of  Santa  Anna,  57. 

2.  Where  the  charter  of  a  railroad  company,  authorizing  corpo- 
rate subscriptions,  provided  that  "all  elections  had  under  or  by  virtue 
of  this  act,  shall  be  taken  and  held  to  be  general  elections,  and  con- 
ducted in  the  same  manner  as  provided  by  the  laws  of  this  State  for 
general  elections:"  Held,  that  an  election  held  by  a  township  for  the 
purpose  of  determining  whether  such  township  would  subscribe  to 
the  capital  stock  of  such  company,  which  was  conducted  in  the  same 
manner  as  town  meetings,  by  a  moderator  and  the  town  clerk,  instead 
of  there  being  three  judges  and  two  clerks  of  the  election,  and  when 
the  moderator  and  clerk  were  not  sworn,  and  there  being  no  registry 
prior  to  such  election,  was  not  in  compliance  with  the  law,  and  that 
an  affirmative  vote  at  such  election  conferred  no  authority  for  a  sub- 
scription. The  People  ex  rel.  Oilman,  Clinton  and  Springfield  Railroad 
Co.  V.  Supervisor,  etc.  of  Town  of  Laenna,  65. 

3.  Had  the  act  of  the  legislature  been  silent  as  to  the  manner  of 
holding  and  conducting  the  election,  then  it  might  have  been  con- 
ducted in  the  manner  prescribed  by  the  law  of  the  organization  of  the 
body  in  which  it  was  held.     Ibid.  65. 

4.  Whether  the  vote  should  fix  the  time  the  bonds  shall  run.  Where  the 
law,  authorizing  corporate  subscriptions  in  aid  of  a  railroad,  is  silent 
as  to  what  the  petition  for  and  notice  of  the  election  shall  contain  as 
to  the  length  of  time  the  corporate  bonds  shall  run  before  their  ma- 
turity, and  the  election  is  called  according  to  law,  it  will  not  be  essen- 
tial to  the  validity  of  the  election  that  the  petition,  notice  of  the  elec- 
tion and  vote  of  the  people  should  fix  the  time  when  the  bonds  will 
mature.  The  People  ex  rel.  Oilman,  Clinton  and  Springfield  Railroad 
Co.  V.  Supervisor,  etc.  of  Town  of  Harp,  62. 

5.  In  such  a  case,  if  the  petition  and  notice  had  fixed  the  time  the 
bonds  of  the  township  should  run,  it  would  have  become,  by  the  vote 
by  which  their  issue  was  authorized,  a  condition  that  the  supervisor 
could  not  disregard.    But  where  the  vote  simply  authorized  the  issue 
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of  bonds  to  a  certain  amount,  the  supervisor  was  left  to  fix  the  time 
they  should  run  within  the  limitations  of  the  law  under  which  the 
vote  was  taken.     The  People  ex  rel.  Qilman,  Clinton  and  Springfield 
Railroad  Co.  v.  Supervisor,  etc.  of  Town  of  Harp,  62. 

6.  Where  a  majority  vote  is  sufficient.  Where  the  law,  under  which 
an  election  is  had  on  the  question  of  corporate  subscription  to  a  rail- 
road, required  only  that  a  majority  of  the  legal  voters  of  the  munici- 
pality voting  at  such  election  should  vote  in  favor  of  the  proposed 
subscription:  Held,  that  it  was  not  essential  that  a  majority  of  all  the 
legal  voters  should  vote  for  the  proposition,  but  that  it  was  sufiicient 
that  a  majority  of  legal  voters  voting  should  so  vote.     Ibid.  63. 

Estoppel. 

7.  Void  election.  Where  an  election  to  determine  whether  or  not 
a  township  will  subscribe  to  the  stock  of  a  railroad  company  was 
illegal  and  void,  because  not  held  and  conducted  by  the  proper  officers, 
and  the  supervisor,  after  such  election,  made  the  subscription,  it  was 
urged  that  after  such  subscription,  and  the  building  of  the  road,  the 
town  was  estopped  from  denying  the  validity  of  the  same:  Held, 
that  the  town  was  not  so  estopped.  The  People  ex  rel.  Oilman,  Clinton 
and  Springfield  Railroad  Co.  v.  Supervisor^  etc.,  of  Town  of  Santa  Anna, 
57. 

NEGLIGENCE. 
Negligence  in  railroads. 

1.  ^Vllen  proof  of  negligence  required.  Where  stock  was  killed  by 
the  engine  of  a  railroad  company  on  its  track,  and  the  road  was  not 
open  for  use  six  months  prior  to  the  killing,  it  was  Jield,  that  it  was 
incumbent  on  the  owner  of  the  stock  to  show  negligence  on  the  part 
of  the  servants  of  the  company,  before  a  recovery  could  be  had 
against  the  company.  Rockford,  Rock  Island  and  St.  Louis  Railroad 
Co.  V.  Connell,  216. 

2.  Omission  to  fence  the  road.  In  an  action  to  recover  for  the  kill- 
ing  of  a  horse  by  the  defendant's  train,  brought  under  the  act  of  1855, 
concerning  the  fencing  of  railroads,  where  the  evidence  showed  the 
entire  sufficiency  of  the  fences,  and  that  the  horse  was  killed  at  the 
crossing  of  a  public  road  where  the  company  had  constructed  and 
maintained  suitable  cattle  guards,  and  that  he  got  upon  the  track 
from  the  road :  Held,  that  under  such  a  state  of  facts  the  company 
could  not  be  held  liable,  except  upon  the  ground  that  the  act  was 
wilful  or  the  result  of  negligence.  Chicago  and  Alton  Railroad  Co. 
V.  McMorrow. 

3.  Neglect  to  fence  the  track — proof  as  to  the  time  the  road  has  been 
open  for  use.    In  a  suit  against  a  railroad  company  to  recover  damages 
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for  the  killing  of  stock,  the  first  count  of  the  plaintiff's  declara- 
tion proceeded  upon  the  statutory  liability  for  neglect  to  fence  the 
road  within  six  months  after  the  same  had  been  opened  for  use,  and 
the  others  alleged  negligence  as  at  common  law.  The  proof  showed 
that  plaintifl''s  steers  were  killed  in  the  fall  of  1870,  and  his  horses  and 
hogs  in  the  summer  of  1871.  The  verdict  of  the  jury,  in  favor  of  the 
plaintifi",  included  the  value  of  the  steers,  which  the  plaintiff  remitted, 
and  judgment  was  rendered  for  the  residue:  Held,  that  the  proof 
showed  inferentially  that  the  road  had  been  open  for  use  six  months 
before  the  horses  and  hogs  were  killed,  and  therefoi-e  sustained  the 
first  count  of  the  declaration.  Bockford,  Rock  Island  and  St.  Louis 
Railroad  Co.  v.  Spillers,  167. 

4.  Neglect  to  fence  t7ie  track — wTiere  plaintiff  declares  upon  statutory 
UaMlity.  In  an  action  against  a  railroad  company  to  recover  for  the 
killing  of  stock,  where  the  plaintiff  declares  upon  the  statutory 
liability,  growing  out  of  a  neglect  to  fence  the  road  within  six  months 
after  the  same  is  opened  and  used,  no  recovery  can  be  had  unless  the 
company  was  bound  to  fence  its  road.  Rockford,  Rock  Island  and  St. 
Louis  Railroad  Co.  v.  Lynch  et  al.  149. 

5.  Where  the  plaintiff  declared  against  a  railroad  company  in  a 
suit  to  recover  damages  for  stock  killed,  charging  negligence  in  fail- 
ing to  have  its  road  fenced  in  the  time  required  by  the  statute,  the 
defendant  asked,  and  the  court  refused  to  instruct  the  jury,  that,  if 
the  cattle  were  killed  by  the  trains  upon  defendant's  road,  it  was 
incumbent  upon  the  plaintiff  to  show  that  the  damages  were  caused 
by  the  negligence  of  the  defendant:  Held,  that  the  instruction  was 
properly  refused,  as  the  jury  might  have  inferred  from  it  that  it  was 
necessary  for  the  plaintiff  to  prove  wilful  negligence,  or  some  other 
negligence  than  the  fact  of  the  killing  and  the  omission  to  fence. 
Ibid.  149. 

6.  In  such  a  case  it  is  sufiicient  for  the  plaintiff  to  prove  the  kill- 
ing of  his  cattle  by  the  trains  of  the  company,  and  its  neglect  to  fence. 
Such  proof  makes  a  prima  facie  case  of  liability.     Ibid.  149. 

7.  Right  of  defendant  to  show  its  discharge  from  obligation  to  fence. 
Where  a  railroad  company  was  sought  to  be  made  liable  for  killing 
stock,  on  the  ground  of  its  neglect  to  fence  its  track,  it  offered  in 
evidence  the  record  of  the  proceedings  by  which  damages  were 
assessed  for  the  right  of  way  across  the  land  where  the  killing 
occurred,  to  show  thereby  that  the  cost  of  fencing  the  road  was 
included  in  the  assessment  of  damages  against  the  railroad  company, 
and  the  same  had  been  received  by  the  plaintiff,  which  the  court 
refused  to  admit:  Held,  that  the  court  erred  in  refusing  the  same. 
Ibid.  149. 
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8.  Duty  to  fence  road,  and  what  will  discharge  it.  The  statute 
imposes  a  duty  upon  railroads  to  fence  their  tracks  within  a  given 
time;  hut  where,  in  the  proceedings  to  acquire  tlie  right  of  way, 
damages  are  assessed  against  the  company  for  fencing  the  road,  and 
the  assessment  is  formal  and  regular  and  is  made  a  matter  of  record, 
then  the  land  is  thereafter  charged  with  the  fencing,  and  the  company 
and  its  legal  successors  discharged  from  the  duty.  Bockford,  Rock 
Island  and  St.  Louis  Railroad  Go.  v.  Lynch  et  al.  149, 

9.  Killing  of  stock — duty  of  plaintiff  to  dispose  of  cattle  killed. 
Where  a  railroad  company,  by  its  trains,  killed  cattle  of  the  plaintiff 
which  had  strayed  upon  its  unfenced  track,  and  they  were  mangled, 
bruised  and  swollen  when  discovered,  it  was  held  that  the  plaintiff 
was  not  required  to  use  diligence  to  dispose  of  their  dead  bodies  to 
entitle  him  to  recover  their  full  value.     Ibid.  149. 

10.  Omission  to  ring  a  bell  or  sound  a  whistle.  In  an  action  against 
a  railroad  company  to  recover  damages  received  by, a  collision  with 
the  train  at  a  road-crossing,  the  court  gave  the  following  instruction 
for  the  plaintiff:  "If  the  jury  believe,  from  the  evidence,  that  the 
defendants,  their  agents  and  servants,  omitted  to  ring  a  bell  or  sound 
a  whistle  in  the  manner  required  by  law,  such  omission  constitutes  a 
prima  facie  case  of  negligence,  and  the  defendants  are  liable  to  plain- 
tiff" for  the  loss  and  damage  proved  to  have  been  sustained  by  him  by 
reason  of  such  negligence :"  Held,  that  such  instruction  did  not 
assume  the  absolute  liability  of  the  company  for  the  omission  to  com- 
ply with  the  statute,  and  that  the  only  construction  to  be  given  to  it 
was,  that  the  proof  must  show  the  damage  was  occasioned  by  reason 
of  such  neglect  to  ring  the  bell  or  sound  the  whistle,  and  therefore 
was  not  erroneous.     Chicago  and  Alton  Railroad  Co.  v.  Elmore,  176. 

11.  Degree  of  care  required  of  persons  a/pproaching  a  crossing.  In 
the  same  case,  the  court  also  gave  the  following  instruction  for  the 
plaintiff:  "The  jury  are  instructed  that,  if  they  believe,  from  the 
evidence,  that  a  bell  was  not  rung  or  a  whistle  sounded  at  a  distance 
of  eighty  rods  from  the  crossing,  and  kept  ringing  or  whistling  until 
the  crossing  was  reached,  and  the  plaintiff'  was  lulled  into  security 
by  reason  of  such  neglect  on  the  part  of  the  defendant,  then  plaintiff 
would  have  the  right  to  recover,  even  though  he  was  guiltj^  of  slight 
negligence :"  Held,  that  the  instruction  was  not  erroneous.     Ibid.  176. 

12.  Notwithstanding  the  neglect  of  a  railroad  company  to  give  the 
statutory  signal  before  approaching  a  road-crossing  with  its  train,  the 
traveler  must  exercise  caution  and  prudence,  but  without  such  warn- 
ing of  danger  his  care  would  necessarily  be  less,  and  any  injury  to 
him,  under  such  circumstances,  must  naturajly  be  attributed,  in  a  great 
degree,  to  the  negligence  of  the  company.   Ibid.  176. 

44 — 67th  III. 
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13.  Omission  to  ring  bell  or  sound  tchistle.  While  the  statute  im 
poses  a  penalty  on  a  railroad  company  for  a  mere  omission  to  com- 
ply with  its  requirements,  more  is  required  to  create  a  liability  for 
injury  to  person  or  propertj'.  In  the  latter  case,  when  no  other  neg- 
ligence is  proved,  the  injurj'-  must  be  "by  reason  of  the  neglect"  to 
ring  a  bell  or  sound  a  whistle,  and  the  proof  must  show  that  it  was 
the  probable  result  of  the  omission.  RocTcford,  Rock  Island  and  St. 
Louis  Railroad  Co.  v.  Linn,  109. 

14.  Not  observing  animal  and  failing  to  slacken  speed.  Where  the 
engine  driver  could  readilj^  have  seen  an  animal  some  eighty  or  one 
hundred  rods  ahead  of  the  train,  and  neglected  to  do  so,  gross  negli- 
gence  may  be  inferred.  But  where  a  mare,  frightened  by  the  noise, 
rapidly  crossed  the  track  fifty  yards  ahead  of  an  approaching  train, 
and  the  proof  showed  that  she  was  on  the  side  of  the  track  about  teu 
feet  distant  from  the  same  during  a  very  short  time,  where  she  might 
have  been  seen  before  the  collision,  and  she,  through  fright,  ran  upon 
the  engine,  striking  it  about  the  drive  wheel,  and  it  did  not  appear 
that  the  engineer  could  have  seen  her  in  time  to  prevent  the  injury: 
Held,  that  the  proof  failed  to  charge  the  company  with  negligence. 
Ibid.  109. 

15.  Injury  by  railroad  train  running  at  speed  prohibited  by  ordi- 
nance. In  a  suit  against  a  railroad  company  to  recover  for  the  killing 
of  a  cow  in  an  incorporated  town,  the  court  instructed  the  jury,  on 
behalf  of  the  plaintifl',  that  if  tliey  believed,  from  the  evidence,  "that 
the  cow  of  the  plaintiff  was  killed  within  the  corporate  limits  of  the 
town  of,  etc.,  by  a  railroad  train  of  the  defendant,  and  that  said  train, 
at  the  time  said  cow  was  killed,  was  being  run  a  greater  rate  of  speed 
than  that  prescribed  by  the  ordinance  of  the  said  town  of,  etc.,  which 
has  been  read  in  evidence,  then  said  defendant  is  presumed  to  be 
guilty  of  negligence  in  killing  the  cow  of  the  plaintiff:"  Held,  that 
the  instruction,  though  somewhat  open  to  the  objection  that  it  might 
be  understood  that  the  facts  created  a  conclusive  instead  of  a  prima 
facie  presumption  of  negligence,  yet,  being  in  the  language  of  the 
statute,  it  could  not  be  pronounced  erroneous.  Chicago,  Burlington 
and  Quincy  Railroad  Co.  v.  Haggerty,  113. 

16.  Causing  the  death  of  a  person  by  collision  of  cars  on  side  track. 
In  this  case  the  deceased  was  killed  while  rightfully  engaged  in 
unloading  wood  from  a  car  standing  upon  the  main  side  track  of  the 
defendant's  road.  South  of  the  car  at  which  the  deceased  was  at 
work,  distant  several  feet,  were  two  flat  cars  and  several  box  cars. 
While  he  was  so  engaged,  a  freight  train  of  defendant,  coming  from 
the  north,  passed  near  by  on  the  main  track,  so  that  the  deceased 
could  readily  have  been  seen  by  the  employees  of  the  company 
thereon.    The  servants  of  the  company  at  the  station  either  knew  that 
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he  was  so  engaged  at  the  time,  or  had  reason  to  know  the  fact.  The 
train  passed  on  until  it  passed  the  south  end  of  the  switch,  when  it 
commenced  backing  slowly  on  the  side  track  for  the  purpose  of  leav- 
ing certain  cars,  and  thus  pushed  the  detached  car  ne.xt  to  that  where 
the  deceased  was,  so  that  he  was  crushed  between  the  bumpers  and 
killed.  The  only  diligence  on  the  part  of  the  company  was  the  ring- 
ing of  its  bell  some  forty  rods  south  of  the  deceased,  and  on  the  main 
track.  No  other  warning  was  given  to  the  deceased,  who  was  not 
acquainted  with  the  mode  of  switching  cars,  or  aware  that  he  was  in 
danger.  He  could  not  see  the  train  on  the  south,  on  account  of  the 
box  cars:  Held.,  that  the  company  was  liable  in  an  action  for  caus- 
ing his  death,  and  that  the  deceased  was  not  guilty  of  such  negligence 
on  his  part  as  to  prevent  a  recovery.  Illinois  Central  Railroad  Co.  v. 
Hoffman,  Admx.  287. 

17.  Carelessness  in  uyilonding  car,  resulting  in  personal  injury. 
Where  the  plaintiflf,  while  lawfully  passing  along  the  passenger  plat- 
form  of  a  railway  company,  to  the  depot  building,  to  ascertain  the 
time  of  departure  of  a  certain  train,  was  struck  and  injured  by  a  piece 
of  timber,  thrown  from  a  box  car  standing  on  the  track,  which  car  the 
employees  of  the  company  were,  at  the  time,  unloading,  he  having  no 
previous  warning  of  danger:  Held,  in  an  action  on  the  case,  that  the, 
railway  company  was  liable  to  the  plaintiff  for  the  injury.  Toledo. 
Wabash  and  Western  Railway  Co.  v.  Maine,  298. 

18.  In  respect  to  the  mode  of  starting  a  train.  A  freight  train,  on 
approaching  its  destination,  was  signaled  to  stop,  and  did  stqp  at  a 
place  where  passengers  could  not  leave  the  train.  A  passenger  who 
was  upon  the  platform  was  thrown  off  and  injured  by  the  sudden 
starting  of  the  train.  It  was  insisted  that  the  company  was  guilty  of 
negligence  in  starting  its  train  with  a  sudden  jerk.  It  appeared  that 
it  was  the  duty  of  the  engineer  to  stop  the  train  where  he  did,  in 
obedience  to  a  signal,  and  to  wait  until  he  was  signaled  to  start.  The 
reason  of  the  sudden  jerk  was,  that  the  train  could  not  be  started 
without  first  slackening  the  train,  and  it  appeared  that  the  whistle 
was  sounded  for  the  purpose  of  setting  the  brakes  for  that  purpose, 
and  again  for  taking  them  off,  and  there  was  no  other  proof  of  any 
negligence:  Held,  that,  even  if  the  engineer  failed  to  ring  a  bell,  it 
being  no  regular  station  where  passengers  could  get  on  and  off,  he 
was  guilty  of  no  negligence  in  that  regard;  and  it  also  appearing  that 
the  train  could  not  be  started  except  by  slackening,  it  being  a  long 
and  heavy  one,  the  company  was  not  justly  chargeable  with  negli- 
gence in  starting  with  the  jerk  caused  by  the  slackening  of  the  train. 
Rockford,  Rock  Island  and  St.  Louis  Railroad  Co.  v.  Coultas,  398. 

19.  In  respect  to  slackening  speed  and  giving  signals.  In  an  action 
against  a  railway  company  for  injury  occasioned  by  a  collision  of  its 
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train  with  plaintiflPs  wagon,  the  court  instructed  the  jury  that,  if  they 
"believed,  from  the  evidence,  that  the  persons  in  charge  of  the  engine 
in  question  saw  ttie  top  of  the  plaintiffs  wagon  as  it  approached  the 
crossing,  and  continued  to  see  the  same  until  the  wagon  reached  such 
crossing,  and  that  persons  approaching  such  crossing  from  the  east 
could  not  see  a  train  until  they  were  within  about  thirty  feet  of  such 
crossing,  then  it  was  the  duty  of  such  persons  in  charge  of  said  train 
to  have  slackened  the  speed  of  said  engine,  and  to  have  warned  the 
plaintiff  of  its  approach  by  sounding  its  whistle  or  ringing  a  bell,  and 
a  failure  to  do  so  would  be  negligence  on  the  part  of  the  defendant:" 
Held,  that  the  instruction  was  calculated  to  confuse,  and  ought  not  to 
have  been  given.    Illinois  Central  Railroad  Co.  v.  Mafflt,  431. 

20.  Communicating  ji/re  from  locomotive.  While  it  is  lawful  for  rail- 
road corporations  to  use  steam  as  a  motive  power,  and  to  generate  the 
same  by  fire,  the  law  holds  them  to  the  exercise  of  a  very  high  degree 
of  care  and  skill  in  the  use  of  these  dangerous  and  most  effective  ap- 
pliances, to  prevent  the  emission  of  fire  sparks  from  their  engines, 
and  in  the  employment  and  retention  of  servants  in  charge  of  them, 
so  as  to  prevent  loss  to  property.  Where  they  have  exercised  the  high- 
est degree  of  care  and  skill  in  this  respect,  if  loss  occurs,  it  must 
fall  upon  the  owner.   Toledo,  Wuhash  and  Western  Railway  Co.  v.  Lar- 

mo7i,  68. 

* 

21.  In  an  action  against  a  railway  company  to  recover  for  a  ware- 
house burned  by  the  emission  of  sparks  from  one  of  its  engines,  the 
court,  at  the  instance  of  the  plaintiff,  charged  the  jurj'  that,  "it  is  the 
duty  of  the  defendant,  and  was  its  duty,  to  operate  its  engines  and 
locomotives  and  run  the  same  so  as  to  guard  against  any  accident  by 
fire,  and  to  employ  such  machinery  and  other  agencies  for  safety  to 
property  as  might  be  necessary  to  avoid  accidental  destruction, 
whether  such  machinery  was  then  in  common  use,  or  not,  on  rail- 
roads:" Held,  that  the  instruction  was  erroneous,  as  the  principle  it 
announces  would  make  the  defendant  a  guarantor  or  insurer  against 
accidents  by  fire.     Ibid.  68. 

22.  Escape  of  fire  is  only  prima  facie  evidence  of  negligence.  In  the 
same  case,  the  court  instructed  the  jury  that,  if  the  destruction  of  the 
plaintift"'s  warehouse  was  caused  by  fire  escaping  from  the  engine  of 
the  defendant  while  being  operated  by  its  servants,  such  escape  of  fire 
is,  of  itself,  evidence  of  negligence  on  the  part  of  the  defendant: 
Held,  that  the  instruction  ought  to  have  been  qualified  before  being 
given,  as  the  statute  only  makes  such  fact  prima  facie  evidence  of 
negligence — not  conclusive.     Ibid.  68. 

23.  Omission  to  ring  a  bell  or  sound  a  whistle  on  approaching  a  cross- 
ing. In  a  suit  to  recover  damages  from  a  railroad  company  for  in- 
juries caused  by  a  collision  with  the  company's   train,  the    court 
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instructed  the  jviry,  on  the  part  of  the  plaintiff,  "that  railroad  compa- 
nies are  bound,  in  crossing  public  highways,  to  have  a  bell  of  at  least 
thirty  pounds  weight,  or  a  steam  whistle,  placed  on  each  locomotive 
engine,  which  shall  be  rung  or  whistled  at  the  distance  of  at  least 
eighty  rods  from  the  place  where  the  railroad  crosses  any  public 
street  or  highway,  and  which  shall  be  kept  ringing  or  whistling  until 
such  street  or  highway  is  reached,  so  as  to  apprise  persons  of  their  ap- 
proach ;"  Held,  that  the  instruction  did  not  state  the  law  correctlj'', 
the  words  italicized  requiring  a  higher  duty  than  the  statute  im- 
poses.   Peoria,  Pekin  and  Jaeksonmlle  Railroad  Go.  v.  Siltman,  72. 

24.  In  the  same  case,  the  court,  on  behalf  of  the  plaintiti',  in- 
structed the  jury,  "that  if  they  believe,  from  the  evidence,  that  a  bell 
was  not  rung,  or  the  whistle  not  sounded,  at  a  distance  of  eight}'  rods 
from  the  crossing,  and  kept  ringing  or  whistling  till  the  crossing  was 
reached,  and  the  plaintiff  was  lulled  into  security  by  the  reason  of  such 
neglect  on  the  part  of  the  defendant,  then  the  plaintiff  would  have  the 
right  to  recover,  even  though  he  were  guilty  of  slight  negligence:" 
Held,  that  the  instruction  was  erroneous  and  calculated  to  mislead,  as 
it  omits  to  submit  the  question  whether  the  injury  was  sustained  by 
reason  of  the  neglect  to  ring  the  bell  or  sound  the  whistle,  and  con- 
tinue the  same  until  the  highway  was  reached.    Ibid.  72. 

25.  Duty  of  railroad  company  as  to  care  in  depots  and  stations.  The 
obligation  of  care  on  the  part  of  a  railroad  company,  extends  to  all 
the  accessories  to  its  business,  among  which  are  stations  and  depots. 
These  must  be  constructed  and  arranged  with  care,  properly  lighted 
when  dark,  and  otherwise  made  safe  and  convenient  for  persons  law- 
fully entering  therein  for  the  transaction  of  business.  But  in  these, 
as  in  other  matters,  the  company  is  only  bound  to  use  ordinary  care, 
except  in  favor  of  passengers.  Toledo,  Wabash  and  Western  Railway 
Co.  Y.  Crush,  262. 

26.  Injury  from  defect  in  platform.  Where  there  had  been  a  defect 
in  the  floor  of  the  platform  of  a  railroad  company  for  nearly  two 
years,  occasioned  by  the  decay  of  a  plank,  exhibiting  a  hole,  which 
fact  was  known  to  the  station  agent  having  charge  during  that  time, 
and  the  plaintiff,  by  direction  of  his  employer,  to  look  after  freight 
belonging  to  the  latter,  lawfully  entered  upon  the  platform,  and  while 
there,  between  five  and  six  o'clock  P.  M.,  for  such  purpose,  and 
looking  for  the  agent,  he  accidentally  stepped  through  the  hole  and 
received  a  severe  internal  injury,  he  being  free  from  negligence  on 
his  part,  this  court  refused  to  set  aside  a  verdict  in  favor  of  the  plain- 
tiff for  11000.     Ibid.  262. 

Contributory  and  comparative  negligence. 

27.  A  freight  train,  on  which  the  plaintiff  was  a  passenger,  when 
nearing  its  destination  at  East  St.  Louis,  was  signaled  to  stop,  and 
did  stop,  upon  a  high  trestle  work.    Just  before  the  train  started,  the 
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plaintiff  went  out  of  the  car  upon  the  platform,  and  while  there  the 
train  started  with  a  sudden  jerk,  which  caused  him  to  fall  off  on  the 
trestle  work  and  from  thence  to  the  ice,  a  distance  of  about  twenty 
feet,  from  which  fall  he  received  a  personal  injury.  If  he  had 
remained  in  the  car  he  would  have  received  no  injury,  and  it  appears 
that  he  made  no  inquiry  of  the  conductor  whether  it  was  safe  for 
him  to  go  out  or  not,  and  that  he  must  have  known  that  he  could  not 
get  off  at  the  place  where  the  train  stopped,  and  that  it  would  soon 
reach  its  destination.  It  was  dark  and  cold  at  the  time:  Held,  that 
it  was  highly  improper  and  negligent  in  him  to  attempt  to  go  upon 
the  platform  in  the  dark,  under  such  circumstances,  without  making 
any  inquiry  as  to  the  danger,  or  as  to  how  long  the  train  would  stop, 
and  that  his  negligence  and  want  of  care  were  such  that  he  could 
not  recover,  unless  it  was  slight  as  compared  with  that  of  the  com- 
pany.  Rockford,  Rock  Island  and  St.  Louis  Railroad  Co.  v.  Coultas,  398. 

28.  The  rule  adopted  in  this  court  in  respect  to  comparative  neg- 
ligence is,  that  the  plaintiff,  although  guilty  of  some  negligence, 
may  nevertheless  recover  if  the  defendant  is  guilty  of  such  a  degree 
of  negligence  as,  when  compared,  that  of  the  plaintiff  is  slight,  and 
that  of  the  defendant  is  great.  Illinois  Central  Railroad  Co.  v.  Majlt, 
431. 

29.  In  a  suit  against  a  railway  company  to  recover  for  injury 
sustained  by  a  collision  with  its  train,  on  the  ground  of  negligence 
in  not  giving  the  statutory  signals  before  reaching  a  public  crossing, 
an  instruction  leaving  the  jury  at  liberty  to  find  for  the  plaintiff, 
even  if  they  found  he  was  guilty  of  great  negligence,  provided  the 
defendant  was  only  guilty  of  more  negligence,  does  not  state  the  law 
of  comparative  negligence  correctly.     Ibid.  431. 

NEW  TRIALS. 
Excessive  damages. 

1.  In  case  of  wilful  trespass.  Where  eleven  persons,  in  the  night 
time,  wantonly  and  forcible,  without  permission  of  the  owner,  who 
was  a  tenant,  tore  down  his  house,  erected  on  leased  ground,  the  lease 
having  expired,  and  removed  the  building  materials,  horses,  goods 
and  chattels  in  the  building  to  the  public  street  or  square  in  front  of 
it,  and  in  so  doing  did  some  damage  to  the  property:  Held,  that  a 
verdict  assessing  the  tenant's  damages  at  |600,  would  not  be  set  aside 
as  excessive.    Jasper  et  al.  v.  Purnell,  358. 

2.  I7i  trespass  quare  clausam  fregit.  Where  a  railroad  company 
constructed  its  track  diagonally  across  a  highway,  the  fee  to  the 
center  of  which  was  in  the  plaintiff'  as  an  adjoining  land  owner,  and 
part  of  the  track  was  very  near  to  his  other  land  and  near  his  resi- 
dence, and  made  a  deep  cut  across  the  highway,  so  that  they  were 
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compelled  to  and  did  lower  the  grade  of  the  highway  on  either  side 
of  their  track,  for  some  distance,  some  four  feet  in  depth,  whereby 
ingress  and  egress  to  his  property  were  made  very  difficult  for  car- 
riages,  and  more  difficult  to  persons  on  foot  than  before,  it  was  heldy 
that  a  recovery  of  $1800  by  the  plaintiff  in  an  action  of  trespass  was 
not  excessive.  Indianapolis,  Bloomington  and  Western  Railroad  Go. 
V.  Hartley  et  al.  439. 

3.  Putting  passengers  off  railway  train.  Where  a  passenger  was 
put  off  the  cars  of  a  railroad  company  by  the  conductor,  for  the  reason 
that  he  had  not  procured  a  ticket  at  the  station  before  getting  aboard, 
and  it  appeared  that  the  office  at  the  station  was  closed,  so  that  no 
ticket  could  be  had;  that  the  passenger  so  informed  the  conductor, 
and  offered  to  pay  the  regular  fare;  that  the  place  where  the  passen- 
ger was  put  off  was  not  at  any  station  or  usual  place  for  putting 
passengers  off  the  train,  and  that  this  was  done  in  the  night  time, 
whereby  the  passenger  was  compelled  to  walk  back:  Held,  that 
$200  damages  were  not  excessive.  Illinois  Central  Railroad  Go.  v. 
Johnson,  312. 

4.  Where  the  plaintiff  applied  to  the  office  of  the  defendant  rail- 
way company  for  a  ticket,  but  could  get  no  answer,  and  then  took 
passage  on  a  train  carrying  passengers,  and  explained  to  the  conduc- 
tor the  fact  of  his  inability  to  procure  a  ticket,  and  was  put  off  the 
train  in  the  night  time,  not  at  any  regular  station  or  usual  stopping 
place,  and  compelled  to  walk  back:  Held,  in  an  action  to  recover 
for  the  wrong,  that  a  verdict  of  $500  damages  was  excessive.  Illinois 
Gentral  Railroad  Co.  v.  Cunningham,  816. 

Verdict  against  the  evidence. 

5.  A  jury  have  no  right,  arbitrarily,  to  reject  the  testimony  of  an 
unimpeached  witness  simply  because  they  desire  to  find  a  verdict 
against  it.  It  is  their  duty  to  consider  the  entire  evidence  and  render 
their  verdict  accordingly.  It  should  be  a  fair  and  just  conclusion 
from  the  whole  evidence,  otherwise  a  new  trial  should  be  awarded. 
Rockford,  Rock  Island  and  St.  Louis  Railroad  Co.  v.  Goultas,  398. 

6.  In  actions  arising  out  of  contract,  this  court  will  be  less  reluct- 
ant to  set  aside  a  verdict  where  it  is  apparent  that  the  jury  have  mis- 
taken the  evidence,  or  found  against  its  clear  preponderance.  Bon- 
nell  V.  Wilder,  327. 

On  a  finding  by  the  coukt. 

7.  Upon  the  facts.  In  a  case  tried  by  the  court  without  a  jury,  in 
which  the  court  is  required  to  weigh  all  the  testimony,  the  same  force 
and  effect  will  be  given  to  the  finding  of  the  court  as  to  that  of  a 
jury.  In  such  a  case,  where  the  evidence  is  conflicting  and  the  find- 
ing is  not  against  the  preponderance  of  the  evidence,  it  will  not  be 
disturbed.    Thomas  v.  Rutledge  et  al.  213. 
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To  PURCHASER  OF  CERTIFICATE  OF  PURCHASE. 

1.  What  will  amount  to  notice  of  irregularities  in  the  sale.  Where 
the  owner  of  land  sold  under  execution  had  deposited  the  redemption 
money  with  the  sheriff  after  the  time  for  redeeming,  claiming  the 
right  to  redeem  on  account  of  the  misconduct  of  the  officer  and  pur- 
chaser, it  was  held,  that  notice  of  this  fact  to  one  purchasing  the  cer- 
tificate  of  purchase  was  sufficient  to  put  him  upon  inquiry,  and  that 
he  could  not  be  regarded  as  an  innocent  purchaser.  York  v,  Briscoe 
et  al.  533. 

Service  of  notice. 

2.  By  whom.  Where  the  statute  provides  for  the  service  of  notice 
of  the  commencement  of  a  judicial  proceeding,  which  notice  supplies 
the  place  of  a  summons  in  ordinary  cases,  it  should  be  served  by  a 
person  not  a  party  to  the  proceeding,  and  one  having  no  interest  in 
the  suit,  and  free  from  all  temptation  to  act  unfairly  in  making  the 
service.     Tallon  et  al.  v.  Schempf  et  al.  472. 

8.  Waiver  of  objection  to  the  person  serving.  Where  notice  of  an 
application  for  the  appointment  of  a  commission  of  surveyors  to  settle 
and  establish  a  boundary  line  between  certain  lands,  was  served  upon 
the  defendants  by  one  of  the  plaintiffs,  it  was  held,  that  the  defendants, 
who  entered  their  appearance  in  full  without  objection  to  the  service, 
thereby  waived  the  objection,  and  could  not  question  the  service  on 
error.     Ibid.  472. 

As  BETWEEN  LANDLORD  AND  TENANT. 

4.  Notice  to  quit — whether  necessary  to  terminate  a  term.  See  LAND- 
LORD AND  TENANT,  1. 

Notice  to  quit. 

5.  Whether  necessary  before  bringing  efectment.  See  EJECTMENT,  8. 

Condemnation  for  right  of  way. 

6.  Notice  of  proceedings  therefor — on  whom  to  be  served.  See  EMI* 
NENT  DOMAIN,  3. 

Application  for  judgment  for  delinquent  taxes. 

7.  Requisites  of  the  notice  thereof.     See  TAXATION,  5. 

Notice  of  judicial  sale. 

8.  IrregpZarity  therein,  whether  ground  for  setting  aside  the  sale. 
See  SALES,  5,  6. 

Dissolution  of  partnership. 

9.  Necessity  of  notice  thereof.     See  PARTNERSHIP,  5. 

On  foreclosure  of  chattel  mortgage. 

10.  Req'iiHites  of  the  notice.    See  MORTGAGES,  8. 

Under  mechanic's  lien  law. 

11.  Notice  of  sub-contractor'' s  claim  so  as  to  hold  the  owner  liable.  See 
LIENS,  5. 


INDEX.  697 

OFFICES  AND  OFFICERS. 
Officeb  acting  under  void  process. 

1.  Of  Ms  liability.  Where  a  writ  of  restitution,  issued  upon  a  judg- 
ment in  forcible  detainer,  describes  the  land  as  a  part  of  a  certain 
tract,  but  fails  to  state  what  part  of  it,  it  is  void  for  uncertainty,  and 
will  not  protect  an  officer  in  evicting  another  under  it.  Raskins  et  al. 
V.  Raskins,  446. 

As  TO  THB  MANNER  OF  EXECUTING  PROCESS. 

3.  Liability  of  officer.  And  where  a  writ,  valid  on  its  face,  is 
executed  in  such  manner  as  to  show  a  wilful  abuse  of  it,  the  officer 
and  his  assistants  will  be  trespassers  ab  initio.    Ibid.  446. 

Writ  of  fieri  facias  as  a  protection. 

Duty  and  liability  of  an  officer  in  regard  to  the  execution  of  the  writ. 
See  EXECUTIONS,  1,  2,  3. 

Legislative  control  over  an  office.     See  CONSTITUTIONAL 

LAW,  1. 
Judge  of  common  pleas  court  op  sparta. 

I^ot  entitled  to  extra  compensation  under  act  of  1869.     See  FEES 

AND  SALARIES,  2. 

The  office  wis  abolished  by  act  of  1871.  See  SPARTA,  COURT  OF 
COMMON  PLEAS   OF,    1. 

ORDINANCES  OF  A  CITY  OR  TOWN.  * 

Action  for  penalty  for  violation. 

1.  It  is  a  correct  principle,  that  a  party  can  not  be  liable  to  a  pen- 
alty  imposed  by  an  ordinance  of  an  incorporated  town,  unless  it 
appears  the  ordinance  took  effect  and  was  in  force  at  the  time  the  act 
complained  of  was  committed;  and  the  provisions  of  the  charter 
must  have  been  complied  with  in  passing  it,  and  that  fact  must  be 
shown  by  proper  proof.    Booth  v.  Town  of  Garthage,  102. 

Repeal  by  implication. 

2.  Where  the  authorities  of  a  town  adopted  a  subsequent  ordi- 
nance revising  the  whole  subject  of  selling  or  dealing  in  spirituous 
liquors:  Held,  that  this  must  be  taken  as  a  substitute  for  all  prior 
ordinances  on  the  same  subject,  although  the  last  contained  no  words 
of  repeal.     Ibid.  102. 

To  what  ordinance  complaint  refers. 

3.  Where  a  complaint  in  a  suit  for  violation  of  an  ordinance, 
recited  the  ordinance  violated,  by  its  title,  and  such  ordinance  was 
superseded  by  a  subsequent  one  revising  the  whole  subject,  the  title 
of  which  did  not  appear  in  the  record,  the  defendant  objected  that 
no  recovery  could  be  had,  as  the  ordinance  referred  to  in  the  com- 
plaint had  been  repealed:  Held,  that  the  recovery  could  be  sustained 
under  the  subsequent  ordinance,  as  its  title  may  have  beeu  the  same 
as  the  one  repealed.    Ibid.  102. 
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PARTIES. 
Want  op  proper  parties,  in  chakcert. 

1.  How  taken  advantage  of.  Where  want  of  proper  parties  is  appar- 
ent  on  the  face  of  tlie  bill,  the  proper  practice  is,  to  take  advantage 
of  it  by  demurrer.  Wliere  the  rights  and  interests  of  the  persons 
not  before  the  court,  can  not  be  materially  affected  by  the  final  decree, 
it  will  not  be  reversed  for  the  omission  to  make  them  parties.  Ben- 
iston  et  al.  v.  Hoagland,  Guardian^  265. 

On  bill  for  specific  performance. 

2.  On  bill  for  specific  performance  of  a  contract  for  the  sale  of 
land,  by  the  heirs  at  law  of  the  deceased  vendee,  against  the  vendor, 
who  had  conveyed  the  land  to  a  third  person,  it  was  held,  that  the 
omission  to  make  the  widow  of  the  vendee,  and  the  wife  of  the  vendor, 
parties,  afforded  no  ground  for  reversing  the  decree  for  specific  per- 
formance, as  their  interests  could  not  be  materially  affected  thereby. 
Ibid.  265. 

In  chancery. 

3.  On  Mil  for  sale  of  property  devised  to  he  sold.  Where  a  will 
required  land  to  be  sold  on  the  happening  of  a  certain  event,  and 
the  proceeds  to  be  divided  among  the  survivors  of  the  testator's  seven 
youngest  children,  and  the  complainants  purchased  the  interests  of 
all  the  children  before  the  period  of  distribution,  and  where  subse- 
quent to  SHch  purchase,  and  before  the  time  fixed  for  distribution, 
two  of  the  children  died,  it  -^Asheld,  on  bill  by  the  purchaser  to  have 
the  land  sold  and  the  proceeds  paid  over  to  him,  that  each  of  the 
surviving  children,  and  their  husbands,  where  they  were  married 
women,  were  necessary  parties,  being  interested  in  both  the  equitable 
and  legal  title.    Midgeway  et  al.  v.  Underwood  et  al.  419. 

Bill  to  enforce  payment  of  purchase  money. 

4.  Where  the  complainant  seeks  by  bill  in  chancery  to  enforce 
paj^ment  of  the  purchase  money  of  land  sold  by  him  and  another, 
and  such  other  vendor  is  dead,  the  representatives  of  such  deceased 
vendor  are  necessary  parties,  and  are  equally  interested  in  the  trans- 
action.   Stevenson  v.  Mathers.,  123. 

On  bill  to  settle  partnership  in  lands. 

5.  In  a  bill  by  a  member  of  an  association  formed  for  speculating 
in  real  estate,  to  recover  for  land  sold  the  compam^  and  conveyed  to  a 
trustee  of  the  company,  and  for  an  account,  and  partition  of  the  lands 
unsold  remaining  in  the  name  of  the  trustee,  the  several  other  mem- 
bers of  the  company  are  necessary  parties  defendant.     Ibid.  123. 

Non-joinder  of  parties  defendant. 

6.  In  actions  ex  contractu — how  taken  advantage  of.  The  failure  to 
join  as  defendant  in  an  action  ex  contractu  one  who  is  claimed  to  be 
jointly  liable  with  the  defendant  sued,  can  be  taken  advantage  of 
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only  by  plea  in  abatement.     The  question  can  not  be  presented  on 
error.     Ross  v.  Allm  et  al.  317.     See  ABATEMENT,  1. 

In  action  by  sureties  against  principal. 

7.  Joinder  of  parties  plaintiff.  Where  two  or  more  co-suretiea 
pay  the  debt  of  their  principal  out  of  a  joint  fund,  their  right  of 
action  against  the  principal  is  joint.  And  the  same  rule  applies  where 
they  pa}^  the  debt  by  giving  their  joint  note.  If,  however,  the  debt 
is  paid,  each  surety  using  his  individual  funds,  it  seems  that  they 
must  sue  the  principal  separately.     Ibid.  317. 

In  suit  on  insurance  policy. 

8.  Who  may  sue  where  tJie  assured  obtained  Ms  title  by  fraud.  Where 
a  party,  through  fraud  in  the  consideration,  obtained  the  legal  title 
to  certain  premises,  and  effected  an  insurance  upon  the  buildings  in 
his  name,  and  his  title  was  afterwards  set  aside  in  equity  at  the 
instance  of  his  vendor,  it  was  held,  that  an  action  at  law  on  the  policy 
to  recover  for  a  loss  by  fire,  pending  the  litigation,  was  properly 
brought  in  the  name  of  the  assured,  but  that  as  between  him  and  his 
vendor,  the  insurance  money  represented  the  property  destroyed. 
Phmnix  Ins.  Co.  of  Hartford  v.  Mitchell  et  al.  43. 

In  suit  against  a  carrier. 

9.  Who  way  sue,  for  non-delivery  of  goods.  Where  the  shipper  of 
goods  guarantees  the  payment  of  the  freight,  and  makes  a  special 
agreement  for  their  carriage,  an  action  may  be  brought  for  non- 
delivery to  the  consignee,  either  by  the  consignor  with  whom  the 
express  agreement  was  made,  or  by  the  consignee  as  the  owner  of  the 
goods  on  whose  behalf  it  was  made.  Stafford  &  Brother  v.  Walter  dk 
Shelton,  83. 

In  suit  on  promissory  note. 

10.  Wlio  must  sue.  A  suit  upon  a  promissory  note  must  be  brought 
in  the  name  of  the  party  holding  the  legal  title.  Where  the  plaintiff 
is  not  the  paj'ee,  withoiit  an  assignment  of  the  note  he  can  not 
recover.    Newman  et  al.  v.  Ravenscroft,  496. 

Personal  injuries  to  married  women. 

11.  The  wife  must  sue  alone.  Under  the  legislation  of  this  State, 
relating  to  married  women,  the  husband  and  wife  can  not  sue  for  and 
recover  damages  for  a  personal  injury  to  the  latter,  but  she  must  sue 
alone.  Chicago,  Burlington  and  Quincy  Railroad  Go.  v.  Dickson  et  al. 
122. 

In  suit  on  collector's  bond. 

12.  To  recover  school  taxes.  In  a  suit  upon  the  bond  of  a  collector, 
to  recover  school  taxes  levied  by  the  school  directors  of  a  township, 
and  collected,  the  suit  is  properly  brought  in  the  name  of  the  People 
of  the  State  of  Illinois,  for  the  use  of  the  trustees  of  schools  of  the 
township.  The  recovery,  in  such  case,  will  be  in  trust  for  the  several 
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school  districts  wlierein  the  taxes  were  levied.    Tampan  v.  The  People, 
for  use  of  Trustees  of  Schools,  339. 

In  suit  on  constable's  bond. 

13.  Who  may  sue.  A  suit  upon  a  constable's  bond,  given  under 
the  township  organization  law,  not  payable  to  the  people,  or  anyone 
by  name,  is  properly  brought  in  the  name  of  the  party  injured.  It 
can  not  be  maintained  in  the  name  of  the  people  in  such  a  case. 
Magner  et  al  v.  Knotoles,  325.     See,  also,  CONSTABLE'S  BOND,  2. 

Administrator's  application  to  sell  land. 

14.  Forties  thereto,  under  Bevised  Statutes  of  1845.  See  ADMINIS- 
TRATION OF  ESTATES,  9. 

In  forcible  entry  and  detainer. 

15.  Who  may  sue.  See  FORCIBLE  ENTRY  AND  DETAINER,  2. 

PARTITION. 
Evidence  op  title. 

1.  Sufficiency  thereof .  In  a  proceeding  for  partition  against  parties 
in  possession  claiming  title  to  the  whole,  where  the  answer  expressly 
denied  that  the  petitioner  had  any  title  or  interest  in  the  premises, 
the  only  evidence  was  contained  in  the  master's  report  of  the  oral 
statements  of  a  witness  as  to  the  title  of  each  of  the  parties,  which 
was  corroborated  by  the  master's  report  as  to  his  examination  of  the 
record,  there  being  no  documentary  evidence  whatever:  Held,  that 
the  evidence  was  wholly  incompetent  and  insufficient  to  support  a 
decree  in  favor  of  the  petitioner,  under  the  issues.  Hicks  et  al.  v.  Cho- 
pin, 236. 

Trying  adverse  claim  op  title. 

2.  In  a  suit  for  partition,  when  one  of  the  defendants  is  in  posses- 
sion, claiming  title  adversely,  the  court  having  acquired  jurisdiction 
for  the  purpose  of  partition,  may  do  complete  justice  between  the 
parties  and  dispose  of  the  whole  question  of  title  between  them,  and 
thus  save  the  necessity  of  an  action  at  law.  Henrichsen  y.  Hodgen  etal. 
179. 

Decree  as  to  adverse  title. 

3.  In  a  suit  for  the  partition  of  lands  in  the  adverse  possession  of 
one  claiming  title,  acquired  under  a  sale  for  taxes,  while  the  court 
may  determine  the  question  of  title,  yet  it  will  be  error,  upon  finding 
in  favor  of  the  plaintiflF,  to  decree  that  such  defendant's  title  be  an- 
nulled and  extinguished  as  a  cloud  upon  the  title  of  the  other  party. 
Ibid.  179. 

PARTNERSHIP. 
As  distinguished  prom  a  mere  joint  interest. 

1.  Authority  of  one  to  execute  a  note  in  the  names  of  both.  In  an 
action  upon  a  promissory  note  purporting  to  be  signed  by  two,  the 
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As  DISTINGDISHED  FROM  A  MERE  JOINT  INTEREST.      Continued. 

defendant,  who  was  alone  served  with  process,  denied  its  execution 
by  him,  under  oath,  the  evidence  being  very  conflicting  as  to  whether 
he  signed  the  same,  or  gave  his  co-defendant  authority  to  sign  his 
name,  and  the  court,  on  behalf  of  the  plaintifi",  instructed  the  jury 
that,  if  they  believed  the  defendant  signed  the  note  or  authorized  the 
signature,  or  held  himself  out  to  the  community  as  being  interested 
in  the  purchase  of  horses,  for  which  the  note  was  given,  by  the  other 
maker,  they  should  find  for  the  plaintifl":  Held,  that  the  latter  part 
of  the  instruction  was  erroneous,  as  the  only  interest  that  would  make 
him  liable  on  the  note  not  signed  by  him  or  by  his  authority,  would 
be  that  of  a  partner.     Reiner  v.  Palmer,  161. 

2.  The  mere  fact  that  a  defendant  is  interested  in  the  purchase  of 
horses  by  another,  will  not,  of  itself,  make  him  liable  as  a  partner  to 
one  dealing  with  such  other  person.     Ibid.  161. 

Liability  as  partner. 

3.  Where  one  holds  himself  out  as  such.  Where  it  is  sought  to  make 
a  defendant  liable  as  a  partner  of  a  third  person  to  a  creditor,  on  the 
ground  that  he  held  himself  out  as  a  partner,  when  in  fact  he  was  not 
interested  as  such,  it  is  necessary  to  prove  that  the  plaintiff  gave  the 
credit  with  a  knowledge  that  the  defendant  had  so  held  himself  out. 
This  knowledge  may  be  inferred  from  slight  evidence.     Ibid.  161. 

Joint  speculation  in  lands. 

4.  Payment  of  share  of  capital  stock  condition  to  right  to  share  in  pro- 
ceeds. Where  the  articles  of  an  association,  formed  for  speculation 
in  real  estate,  required  the  ownership  of  $2000  of  the  capital 
stock  as  a  condition  to  membership,  it  seems  that  a  party  who  has 
failed  to  pay  in  such  amount  on  calls,  is  not  entitled  to  maintain  a 
bill  for  an  account  of  profits  and  for  partition  of  lands  unsold, 
especiallj^  when  he  owes  the  company  more  than  the  amount  of  calls 
paid  in  by  him.     St&oenson  v.  Mathers,  123. 

Notice  of  dissolution. 

5.  Necessary  to  exonerate  retiring  partner  from  subsequent  liability. 
Where  a  partnership  is  dissolved  and  one  of  the  partners  continues 
the  business  the  same  as  before,  the  other,  in  order  to  protect  himself, 
should  give  public  notice  of  the  dissolution  in  the  town  where  the 
firm  carried  on  its  business.  Unless  such  notice  is  given,  persons 
dealing  with  the  partner  who  continues  the  business,  without  actual 
notice  of  the  dissolution,  will  have  the  right  to  rely  on  the  credit  of 
the  firm.    Southern  v.  Gfrim,  106. 

Action  at  law  by  one  partner  against  another. 

6.  Wliere  it  willlie.     See  ACTIONS,  5. 

PASSENGERS. 
On  railroads.    See  RAILROADS,  10  to  15. 
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PASS-WAY. 
Between  adjacent  land  owners. 

Whether  a  public  or  private  easement.    See  EASEMENT,  1,  2. 

PATENT. 

Government  grant  of  IxA.nds. 

Whether  patent  necessary  to  pass  the  title.  See  GOVERNMENT 
GRANT,  1 ;    SWAMP  AND  OVERFLOWED  LANDS,  1. 

PAYMENT. 
By  taking  other  notes  and  security. 

1.  Where  a  party,  who  had  taken  notes  secured  by  mortgage  on 
land  sold,  takes  other  notes  from  a  subsequent  purchaser,  secured  by- 
mortgage  on  the  same  land  for  the  same  amounts,  and  falling  due  at 
the  same  time,  this  will  be  regarded  as  a  payment  of  the  prior  notes 
and  a  discharge  of  the  mortgage  given  to  secure  them.  Tucker  et  al. 
V.  Gonwell  et  al.  552. 

Application  op  payments. 

2.  A  debtor  has  the  right,  at  the  time  of  making  a  payment,  to 
direct  its  application  where  the  creditor  holds  one  or  more  claims; 
but  when  not  so  directed,  the  creditor  has  the  right  to  apply  money 
paid  to  him,  generally,  to  whatever  debt  he  sees  proper,  unless  there 
are  circumstances  rendering  the  exercise  of  such  discretion  unreason- 
able, or  enabling  him  to  do  injustice  to  his  debtor.  Bonnell  v.  Wilder, 
327. 

PENALTY. 

In  respect  to  a  sum  of  money  to  be  paid. 

1.  What  constitutes  a  penalty — of  a  remedy  in  equity  in  respect  to  it. 
Where  a  gross  sum  is  to  be  paid  because  a  less  sum  is  not  paid  at  a 
particular  day,  this  is  strictly  a  penalty,  and  the  larger  sum  becomes 
due  at  once,  in  case  of  non-payment  at  the  day.  From  such  a  pen- 
alty a  court  of  chancery  will  relieve  on  slight  grounds.  Bane  v. 
Qridley,  388. 

2.  Whether  penalty  or  liquidated  damages.  Where  a  promissory 
note  contained  a  clause,  that  "  if  not  paid  promptly  at  maturity,"  for 
the  payment  of  "  thirty  per  cent  per  annum  thereafter  as  liquidated 
damages  for  non-payment:"  S'eM,  that  this  was  not  a  penalty  in  a 
strict  sense,  but  the  increased  interest  was  merely  liquidated  damages 
accruing  from  day  to  day,  from  which  relief  could  be  had  at  any  time 
by  payment,  and  therefore  involving  no  special  hardship  calling  for 
interference  by  the  courts.     Ibid.  388.    See  PROMISSORY  NOTES. 

PERSONAL    PROPERTY.      See    REAL   AND    PERSONAL    PROP- 
ERTY, 1. 
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PLEADING. 
Of  the  declaration. 

1.  In  an  action  against  a  railroad  company  for  ejecting  a  passenger. 
Where  a  passeufrer  accepted  a  lay-over  ticket,  good  for  thirty  days 
only,  and  after  the  expiration  of  the  time,  got  upon  defendant's  cars, 
and  when  such  ticket  was  lawfully  refused,  would  not  pay  his  fare, 
and  was  ejected  from  the  cars,  in  a  suit  against  the  company  to 
recover  damages  for  the  refusal  to  carry  him,  and  his  expulsion,  he 
alleged  in  his  declaration  that  the  servants  of  the  company  "  did 
forcibly,  and  with  great  violence,  thrust  and  eject  plaintiff  from  the 
said  cars:"  Held,  that  such  allegation  did  not  imply  that  excessive 
force  was  used,  there  being  nothing  to  show  how  much  force  was 
necessary,  and  no  averment  that  the  plaintiff  did  not  resist,  or  that 
the  force  employed  was  wanton.  Ghurchill  v.  Chicago  and  Alton  Rail- 
road Co.  390. 

2.  In  an  action  on  collector's  bond  to  recover  scJiool  ta/xes.  The  pre- 
sentation, by  the  township  treasurer  to  the  collector,  of  the  county 
clerk's  certificate  of  the  amount  of  district  school  tax  due  each  dis- 
trict in  his  township,  as  required  in  section  45  of  the  school  law,  is 
not  regarded  as  a  prerequisite  to  a  right  of  action  on  the  collector's 
bond  for  the  taxes  collected  by  him,  and  need  not  be  averred  in  the 
declaration.  But,  in  order  to  the  recovery  of  the  twelve  per  centum 
on  the  amount  of  the  taxes  due,  given  by  the  46th  section  of  the  same 
law,  it  is  necessary  that  such  certifieate  should  be  presented  before 
suit,  and  such  presentation  should  be  averred  in  the  declaration. 
Tappan  v.  The  People,  use  of  Trustees  of  Schools,  339. 

3.  Upon  a  contract  not  to  practice  as  a  physician  within  a  certain 
distance.  In  a  suit  by  one  physician  against  another,  for  the  breach 
of  a  contract  restraining  the  defendant  from  practicing  his  profession 
within  a  certain  district,  the  declaration  alleged  that  the  plaintiff  and 
defendant,  both  being  practicing  phj'sicians,  made  and  entered  into 
a  certain  article  of  agreement,  which  it  set  out  in  hmc  verba,  and  which 
the  court  held  to  impose  a  reasonable  restraint,  and  to  show  a  good 
consideration;  that  the  plaintiff  had  complied  with  the  same  oniiis 
part;  and  showing  a  breach  of  the  same  by  the  defendant:  Reld, 
that  the  declaration  was  good.    Linn  v.Sigsbee,15. 

When  party  must  declare  specially. 

4.  Or  whether  vecovery  may  be  had  on  the  common  counts.  See 
PLEADING  AND  EVIDENCE,  5,  6,  7. 

Pleas. 

5.  Of  a  plea  varying  written  contract.  A  demurrer  is  properly 
sustained  to  a  plea  which  attempts  to  vary  a  written  contract  by 
showing  a  different  verbal  agreement  made  at  the  same  time.  Pusey 
V.  Peck,  98. 

6.  Plea  of  set-off,  which  fails  to  show  how  the  alleged  indebtedness 
sought  to  be  set  off,  accrued,  is  bad  on  demurrer.    Ibid.  98. 
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Special  plea  amottnttng  to  general  issue. 

7.  In  an  action  for  libel.  A  plea  in  an  action  on  the  case  for  libel, 
purporting  to  answer  the  whole  cause  of  action,  where  the  justifica- 
tion attempted  to  be  set  up  is  not  as  broad  as  the  imputation  upon 
the  plaintiff's  character,  and  which  consists  principally  in  mere 
denials  of  allegations  of  the  declaration,  either  directly  or  argument- 
atively,  is  bad  on  demurrer,  as  amounting  to  the  general  issue.  Stra^ 
der  et  al.  v.  Snyder,  404. 

Demubrer  to  pleas. 

8.  Misdescription  as  to  the  numbers  of  the  pleas.  To  an  action  on 
the  case  for  libel,  the  defendf.nts  pleaded  the  general  issue  and  two 
special  pleas.  The  plaintiff  demurred  to  two  of  the  pleas,  describing 
them  as  pleas  one  and  two,  and  assigning  as  cause  of  demurrer  that 
they  amounted  to  the  general  issue.  The  court  sustained  the  demur- 
rer to  the  two  special  pleas,  which  were  the  second  and  third  of  tho 
series,  and  this  was  assigned  for  error :  Meld,  that  the  decision  was 
correct,  as  the  court  will  always  look  at  the  body  of  any  pleading  for 
the  purpose  of  determining  its  character,  and  to  what  it  is  directed. 
Ibid.  404. 

Demurrer. 

9.  What  it  admits.  Where  a  pleading  sets  up  damages  for  the 
breach  of  a  contract  or  covenant,  a  demurrer  thereto  does  not  admit 
the  amount  of  the  damages  claimed.  It,  at  most,  only  admits  that 
some  damage  has  been  sustained.    Lindley  v.  Miller,  244. 

Statute  of  frauds. 

10.  When  not  necessary  to  be  pleaded.  See  STATUTE  OF  FRAUDS,  3. 

Replication  to  an  avowry. 

11.  In  an  action  of  replevin — its  requisites.    See  REPLEVIN,  4. 

PLEADING  AND  EVIDENCE. 
Allegations  and  proofs. 

1.  As  to  the  description  of  the  instrument  sued  on.  Where  the  dec- 
laration upon  a  contract  of  subscription  described  the  contract  as 
containing  the  ordinary  dollar  mai'k  prefixed  to  the  figures  500.00,  set 
opposite  the  defendant's  name,  a  contract,  without  such  mark  prefixed 
to  the  figures,  or  to  any  in  the  column,  and  where  there  is  nothing  in 
the  instrument  to  indicate  that  the  sum  set  opposite  the  defendant's 
name,  meant  so  many  dollars,  is  variant  from  that  described,  and  not 
admissible  in  evidence  under  the  pleadings.  Jacksonville,  Northwest- 
ern and  Southeastern  Railway  Co.  v.  Brown,  201. 

2.  Whether  va/riance  cured  by  recital  in  another  instrument.  It  was 
insisted,  that  as  the  defendant  had  given  his  note  for  fifty  dollars, 
which  stated  that  the  sum  therein  mentioned  was  ten  per  cent  of  his 
subscription  to  the  capital  stock  of  the  company,  which  was  declared 
on  in  another  count,  would  explain  the  contract  of  subscription,  but 
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PLEADING  AND  EVIDENCE.  Allegations  and  proofs  Contitnied. 
it  was  held,  that  it  could  not  avoid  the  variance.  If  the  plaintiif  had 
declared  generally,  in  the  indebitatus  counts,  for  calls  or  installments 
due,  and  proved  the  execution  of  the  instrument,  the  indebtedness 
might  have  been  established  bj'  the  recital  in  the  note.  Jacksonville, 
Northwestern  and  Southeastern  Railway  Co.  v.  Broion,  201. 

Plaintiff's  account  piled  with  declaration. 

3.  Evidence  not  limited  thereby.  Where  the  plaintiff  sued  for  ser- 
vices, declaring  in  the  common  counts,  and  filed  with  his  declaration 
an  account  for  services  up  to  June  20,  1870 :  Held,  that  his  right  to 
recover  was  not  limited  as  to  the  time,  by  the  account  tiled,  it  being 
no  part  of  the  declaration.     Quiney  Whig  Go.  v.  Tillson,  351. 

Restriction  as  to  time. 

4.  In  proving  indebtedness.  Where  the  plaintiff  declares  in  the 
common  counts,  and  the  Statute  of  Limitations  is  not  pleaded,  any 
evidence  of  indebtedness  which  may  have  become  due  prior  to  the 
day  stated  in  the  declaration,  is  admissible.     Ibid.  351. 

Recovery  on  the  common  counts. 

5.  Or  whether  the  plaintiff  must  declare  specially.  Where  property 
is  purchased,  to  be  paid  for  in  anything  but  money,  no  action  can  be 
maintained  by  the  seller  under  the  common  counts.  Meyersy.Schemp 
et  al.  469. 

6.  Indebitatus  assumpsit  will  not  lie  where  the  agreement  is  not  for 
the  payment  of  money,  but  for  the  doing  of  some  other  thing.  The 
declaration  in  such  a  case  must  be  special.     Ibid.  469. 

7.  The  defendant,  as  township  treasurer,  at  the  expiration  of  his 
office,  settled  with  the  trustees  of  schools  and  agreed  upon  the  sum  in 
his  haads.  He  then  assigned  a  promissory  note  held  by  him  to  the 
plaintiff,  who  was  his  successor,  agreeing  with  the  trustees  that  he 
■would  pay  it,  if  the  maker  did  not.  In  default  of  payment,  suit  was 
brought  and  a  recovery  had  of  the  amount  due  the  trustees.  The 
special  count  not  being  sustained  by  the  proof,  it  was  urged  that  the 
judgment  could  be  sustained  under  the  common  counts:  Held,  that 
the  plaintiff  could  not  maintain  the  action  under  the  common  counts; 
alit&r  if  the  suit  had  been  in  the  name  of  the  trustees.  Bailee  v.  Fales, 
186. 

8.  Variance  in  the  name  of  payee  of  note.  In  an  action  by  Nicholas 
S.  Baker  upon  a  promissory  note,  the  note  offered  in  evidence  w.as 
payable  to  "N.  S.  Bake,"  which  was  objected  to  for  variance.  The 
plaintiff  then  proved  the  execution  of  the  note,  and  that  it  was  in  fact 
delivered  to  him:  Held,  that  the  proof  was  suificient  to  admit  the  note 
as  evidence  under  the  common  counts.     Williams  et  al.  v.  .SaA^r,  238. 

Evidence  under  the  general  issue. 

9     Breach  of  warranty.    Under  the  general  issue,  when  sued  for  the 
price  of  a  horse  sold,  the  defendant  has  the  right  to  prove  a  warranty 
45 — 67th  III. 
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PLEADING  AND  EVIDENCE. 
Evidence  under  the  genekal  issue.    Continued. 

of  the  soundness  of  the  horse  and  a  breach  thereof  and  damages,  and 
recoup  the  amount  from  the  agreed  price  of  the  horse.  Murray  v. 
Carlin,  286. 

10.  In  an  action  for  libel.  On  the  trial  of  a  suit  for  libel  imputing 
adultery  to  the  plaintiff  with  a  negro  woman,  the  general  issue  alone 
being  filed,  the  defendants  offered  to  prove,  in  mitigation  of  damages, 
that  before  and  at  the  time  of  publishing  the  alleged  libel,  the  plain- 
titf  was  generally  reputed  and  believed  among  his  neighbors  to  be  the 
father  of  the  colored  child  referred  to  in  the  article:  Held,  that  such 
evidence  was  not  admissible  under  the  general  issue,  for  any  purpose. 
Strader  et  al.  v.  Snyder,  404. 

Questioning  assignment  op  note. 

11.  Under  what  state  of  pleading.  Where  a  note,  payable  to  a  cor- 
poration, was  indorsed  with  the  name  of  the  corporation  on  its  back, 
it  was  urged  in  defense,  that  it  was  not  shown  that  the  indorsement 
was  made  by  one  having  authority:  Held,  that  such  proof  was  unne- 
cessary when  the  assignment  was  not  put  in  issue  by  plea  verified  as 
required  by  the  statute.     Walker  v.  Krebaum,  252. 

In  an  action  for  libel. 

12.  When  the  allegations  must  be  strictly  proven.  In  an  action  for 
libel,  where  the  words  are  not  actionable  per  se,  but  are  in  connec- 
tion with  extrinsic  matters  whicli  are  set  forth  in  the  declaration,  such 
matters  are  material,  and  tlie  allegation  that  the  slander  applies  to 
such  extrinsic  matter,  is  matter  of  description,  and  must,  in  general, 
be  proved  as  laid,  though  unnecessarily  minute.  Strader  et  al.  v. 
Snyder,  404. 

13.  Where  the  plaintiff  introduces  into  his  declaration  for  libel  or 
slander  extrinsic  matters,  and  alleges  that  the  words  set  out  applied 
to  them,  in  order  to  support  his  innuendo  he  is  bound  to  prove  such 
matters,  and  show  the  application  as  alleged.     Ibid.  404. 

Defense  under  plea  op  liberum  tenementum 

14.  In  an  action  of  trespass.  Under  the  decisions  in  this  State,  a 
defense  under  the  plea  of  liberum  tenementum  can  not  be  sustained  in 
justification  of  a  forcible  eviction  of  one  in  the  actual,  peaceable  pos- 
session of  real  estate.    Haskins  et  al.  v.  Raskins,  446. 

On  condemnation  op  right  op  way. 

15.  Necessity  of  a  cross-petition  in  order  to  have  an  assessment  of 
damages  as  to  property  not  described  in  the  original  petition.  See 
MEASURE  OF  DAMAGES,  2. 

POLICE  REGULATIONS. 
In  respect  to  railroads.    See  RAILROADS,  18  to  26. 
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POSSESSION. 
Extent  of  possession. 

1.  In  what  manner  shown.  A  party  who  enters  into  possession  of 
land  under  a  conveyance  from  a  party  having  no  title  to  convey,  or 
under  a  paper  purporting  to  be  a  deed,  without  a  seal,  is  presumed  to 
enter  according  to  the  description  in  such  conveyance  or  paper,  and 
his  occupancy  of  part  claiming  the  whole,  is  construed  as  a  posses- 
sion of  the  entire  tract  which  the  instrument  purports  to  convey. 
Barger  v.  Hobbs,  593. 

PRACTICE. 
Lost  summons. 

1.  How  supplied.  A  copy  can  be  supplied  in  place  of  a  lost  sum- 
mons  only  by  an  order  of  the  court,  upon  notice  and  proof.  Where 
the  record  fails  to  show  an  order  for  that  purpose,  this  court  can  not 
consider  such  copy.    Long  v.  Sutter.  185. 

Order  of  trial  of  causes  on  the  docket. 

2.  Presumption.  Where  a  case  numbered  99  on  the  docket,  was 
tried,  in  the  absence  of  the  defendant's  counsel,  before  cases  num- 
bered 75  and  81,  which  counsel  had  been  informed  would  be  tried  by 
a  jurjr,  and  the  record  failed  to  show  what  disposition  had  been  made 
of  the  preceding  cases:  ffeld,  that  if  they  were  passed  without  being 
finally  disposed  of  for  the  term,  it  would  be  presumed,  in  the  absence 
of  any  statement  in  the  record,  that  the  court  had  good  and  sufficient 
cause  for  what  was  done.    Smith  v  Barlow,  519. 

Going  to  trial  by  consent. 

3.  Waiver  of  demurrer.  Where  a  defendant,  who  has  demurred  to 
the  declaration,  consents  to  a  trial  of  the  case,  and  it  is  tried  on  its 
merits,  it  will  be  a  waiver  of  any  benefit  he  might  otherwise  have  had 
from  the  demurrer.     Williams  et  al.  v.  Baker,  238. 

When  specific  objection  should  be  made. 

4.  To  admission  of  evidence.  Where  the  defendant,  when  sued  for 
a  violation  of  an  ordinance,  on  the  trial  below  did  not  object  to  tJie 
introduction  of  the  ordinance  on  the  ground  that  it  had  not  been 
published  as  required  by  the  charter,  but  confined  his  objection  to 
reading  the  whole  of  it,  contending  that  only  certain  parts  of  it  should 
go  in  evidence:  Held,  by  admitting  that  the  ordinance  had  been 
properly  published,  the  whole  of  it  was  properly  admitted  as  evidence. 
Booth  v.  Town  of  Carthage,  102. 

5;  In  a  suit  for  libel,  where  the  defendants  had  gone  extensively 
into  parol  and  secondary  evidence  of  the  contents  of  the  original 
manuscript  article  which  had  been  published,  and  which  was  in  their 
possession,  the  plaintiff  called  a  witness  who  had  seen  the  original, 
and  who  testified  to  its  contents  without  objection,  and  asked  him: 
"Did  you  understand  who  this  article  referred  to?"  The  defendants 
objected  generally  to  the  question,  but  the  court  allowed  it  to  be 


708  INDEX. 

PRACTICE.  When  specific  objection  should  be  made.  Continued. 
answered,  and  the  witness  said  lie  thought  it  referred  to  the  plaintiff: 
Held,  that  as  the  defendants  had  introduced  much  similar  evidence, 
they  should  have  objected  specially,  and  then  the  objection  might 
have  been  obviated  by  notice  to  produce  the  original.  Strader  et  al. 
V.  Snyder,  404. 

Presence  op  accused  at  trial. 

6.  Not  necessary  on  trial  for  breach  of  ordinance  or  misdemeanor. 
If  a  party  is  legally  arrested  for  a  misdemeanor  or  breach  of  an 
ordinance,  though  without  a  warrant,  and  notified  of  the  hour  of  trial, 
his  presence  at  the  trial  is  not  indispensable,  but  he  may  be  tried  in 
his  absence.     Gity  of  Bloomington  v.  Heiland,  278. 

Submitting  questions  for  special  verdict. 

7.  Under  act  of  1872.     See  VERDICT,  1,  2. 

Jury  taking  papers  on  retirement. 

8.  Where  the  record  of  a  prior  suit,  relating  to  the  same  matter  in 
litigation,  but  not  between  the  same  parties,  and  the  bill  of  exceptions 
taken  on  the  trial  of  the  former  suit,  were  admitted  in  evidence  by 
consent:  Held,  that  it  was  not  error  to  permit  the  jury  to  carry  such 
record  to  their  room,  as  such  consent  did  not  assimilate  the  record  to 
a  deposition.     O'Neall  et  al.  v.  CalTwun,  219. 

PRACTICE  IN  SUPREME  COURT. 

Who  mat  assign  error. 

1.  Where  a  cross  error  is  assigned  which  does  not  affect  the  interest 
of  any  of  the  parties  to  the  record  in  this  court,  but  relates  to  the 
interest  of  a  party  in  the  court  below  who  does  not  unite  in  the  appeal, 
it  will  not  be  considered.    Havighorst  v.  Lindberg,  463. 

What  may  be  assigned  as  error. 

2.  Contradicting  the  record.  It  is  an  elementary  rule  that  nothing 
can  be  assigned  for  error  which  contradicts  the  record.  Therefore, 
whether  a  minor  appeared  by  attorney,  can  be  determined  only  by  an 
inspection  of  the  record  itself.    Mains  v.  Cosner,  536. 

Error  in  fact. 

3.  Must  be  shown  by  original  record.  Where  the  error  in  fact  assigned 
was,  that  the  defendant,  who  was  an  infant,  appeared  by  attorney 
instead  of  by  a  guardian,  the  latter  fact  can  be  shown  only  by  the 
record  itself;  it  can  not  be  shown  by  affidavits.  And  where  the  refusal 
of  the  court  below  to  correct  such  error,  is  assigned  for  error  of  law 
in  this  court,  the  assignment  will  fail,  unless  the  original  record  is 
brought  up.    Ibid.  536. 

4.  Cannot  be  corrected  after  affirmance.  After  the  affirmance  of  a 
judgment  in  this  court,  errors  of  fact  can  not  be  corrected  in  the  court 
below.    Ibid.  536. 
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PRACTICE  IN  THE  SUPREME  COURT.    Continued. 
Error  will  not  always  reverse. 

5.  Admission  of  improper  evidence  or  misdirection  of  the  jury.  Where 
a  plaintift"  wholly  fails  to  show  any  cause  of  action,  an  assignment 
of  error  that  the  court  admitted  improper  evidence  for  the  defendant, 
and  misdirected  the  jury  in  the  instructions,  and  erred  in  overruling 
a  motion  for  a  new  trial,  will  be  immaterial.     Mann  v.  Brady,  95. 

6.  Admission  or  rejection  of  evidence.  Although  there  may  be  errors 
in  the  admission  and  rejection  of  evidence  in  a  chancery  suit  heard  by 
the  court,  yet,  if  there  is  sufficient  evidence  wiiich  is  clearly  compe- 
tent to  sustain  the  decree,  and  the  result  would  have  been  the  same 
if  the  rejected  evidence  had  been  considered,  the  decree  will  not  be 
reversed.    Deniston  et  al.  v.  Hoagland,  Guardian,  265. 

7.  Courts  will  not  reverse  unless  it  appears  that  the  error  com- 
plained of  worked  injury  to  the  party  complaining.  Thus,  in  replevin 
for  property  levied  on  under  execution,  where  it  clearly  appears  that 
the  property  belonged  to  the  plaintiff,  and  not  to  the  defendant  in 
execution,  the  refusal  to  admit  the  execution  in  evidence  is  an  error 
which  can  not  injure  the  defendant.    Pratt  v.  Tucker  et  al.  5346. 

Cboss-errors. 

8.  Where  a  judicial  sale  was  set  aside  on  motion  in  the  circuit 
court,  and  the  report  of  sale  not  confirmed,  on  appeal  by  the  pur- 
chaser from  such  order,  the  other  party  can  not  assign  cross-errors 
attacking  the  original  decree  rendered  at  a  prior  term,  under  which 
the  sale  was  made.    Heberer  v.  Heberer  et  al.  254. 

PRESUMPTIONS. 
Of  law  and  pact. 

1.  Conclusive  presumption  of  guilt.  The  legislature  can  not  raise  a 
conclusive  presumption  of  guilt  against  a  natural  person  from  an  act 
that  may  be  innocent  in  itself,  and  thereby  take  from  him  the  privi- 
lege of  showing  the  actual  innocence  or  propriety  of  the  act,  and  con- 
fiscate his  property  as  a  penalty  for  the  supposed  offense.  Chicago 
and  Alton  Railroad  Co.  v.  The  People  ex  rel.  Comrs.  11. 

2.  Nor  can  such  a  rule  be  applied  to  a  corporation.     Ibid.  11. 

3.  As  to  conclusiveness  of  judgment  of  condemnation  for  right  of  way. 
See  EMINENT  DOMAIN,  6. 

4.  As  to  jurisdiction  of  superior  and  inferior  courts.  See  JURIS- 
DICTION, 1,  2,  3. 

Order  op  trial  op  causes  on  the  docket. 

5.  Presumption  when  the  proper  order  is  disregarded.  See  PRAC- 
TICE, 2. 
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PROCESS. 
Whether  a  protection  to  an  officer. 

1.  Ajid  herein,  of  the  Liability  of  an  officer  in  respect  to  the  manner  in 
which  he  shall  execute  process.    See  OFFICERS,  1,  2. 

Writ  op  fieri  facias. 

2.  Duty  and  liability  of  officer  in  respect  thereto.  See  EXECU- 
TIONS, 1,  2. 

Liability  of  a  party. 

3.  For  acts  of  officer  under  void  process.    See  TRESPASS,  5. 

PROMISSORY  NOTE. 

Increased  rate  op  interest  after  matxtritt. 

1.  Where  the  makers  of  a  promissorr  note  promise  therein  to  pay 
the  principal  by  a  day  named,  and  if  not  paid  at  maturity,  thereafter 
to  pay  thirty  per  cent  per  annum  as  liquidated  damages,  the  in- 
creased  rate  of  interest  may  be  recovered  in  case  of  default  of  pay- 
ment when  due.    Bane  v.  Gridley,  388. 

2.  Where  a  promissory  note,  payable  six  months  after  date,  con- 
tained this  clause :  "If  not  paid  at  maturity,  to  forfeit  and  pay  20 
per  cent  interest  per  annum  till  paid,  as  liquidated,  agreed  and  as- 
sessed damages  thereon  for  said  detention  and  non-payment:"  Seld, 
in  the  absence  of  any  other  evidence,  that  the  interest  reserved  was 
in  the  nature  of  a  penalty  to  secure  punctual  payment,  and  recover- 
able.    Witherow  et  al.  v.  Briggs,  96. 

PUBLIC  POLICY. 

W-HO  MUST  DETERMINE. 

1.  It  is  the  legislative,  and  not  the  judicial  power  in  the  State,  that 
must  control  and  give  shape  to  its  public  policy.  Courts  can  only 
ascertain  and  observe  that  policy,  and  apply  it  to  cases  as  they  arise, 
without  changing  or  obstructing  it.  Carroll^.  City  of  East  St.  Louis, 
568. 

In  respect  to  foreign  corporations. 

2.  For  the  purchase  and  sale  of  real  estate  in  this  State.  See  COR- 
PORATIONS, 1  to  4. 

PUBLICATION  OP  NOTICE. 
In  what  manner  proven.    See  EVIDENCE,  47. 

PURCHASERS. 
Execution  sale  of  mortgaged  chattels. 

1.  For  debt  of  mortgagor — rights  of  the  purchaser.  See  MORT- 
GAGES, 3. 

Purchaser  at  judicial  sale. 

2.  Belay  in  taking  possession  as  estopping  purchaser  from  asserting 
title.    See  ESTOPPEL,  8. 
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PUBLICATION  OF  NOTICE.     Continued. 
Where  two  tracts  op  land  are  chargeable. 

3.  Under  a  decree  in  chancery — right  of  a  purcliaser  of  one  of  them 
to  require  the  other  to  he  first  sold  under  the  decree.     Bee  CHANCEKY, 

17. 

QUIT-CLAIM  DEED. 
Character  of  estate  thereunder. 

1.  The  possession  of  a  wife  of  real  estate  under  a  quit-claim  deed 
purporting  to  convey  the  title  as  between  the  parties,  is  of  itself  evi- 
dence of  an  inheritable  estate  in  her.     Wolf  et  al.  v.  Wolf,  55. 

RAILROADS. 

As  COMMON  CARRIERS. 

1.  Subject  to  laws  governing  them.  A  railroad  company  is  char- 
tered,  and  is  chartered  solely,  for  the  purpose  of  exercising  the  func- 
tions and  performing  the  duties  of  a  common  carrier.  The  grant  in 
its  charter  is  clearly  nothing  more  than  that  the  corporation  shall 
have  the  same  right  of  establishing  tolls  that  a  natural  person  has 
when  acting  as  a  common  carrier, — a  right  to  be  exercised  within  the 
same  limitations  that  the  common  law,  in  behalf  of  justice  and  public 
policy,  imposes  upon  the  natural  man.  Chicago  and  Alton  Railroad 
Co.  v.  The  People  ex  rel.  Comrs.  11. 

Unreasonable  rates  and  unjust  discriminations. 

2.  Implied  limitations  upon  charter  powers.  The  rule  forbidding 
unreasonable  charges  and  unjust  discriminations,  being  a  common 
law  rule,  railroad  companies,  by  accepting  their  charters,  take  them 
with  this  implied  limitation  upon  the  power  granted  in  general  terms, 
to  establish  their  rates  of  freight.  Such  charters  are  granted  for  the 
purpose  of  furnishing  improved  meaps  of  transportation  and  travel 
to  all  persons  alike,  without  unjust  disci'imination  between  individ- 
uals or  communities,  and  when  accepted  it  is  with  the  knowledge  that 
the  nature  of  the  grant  imposes  these  obligations.     Ibid.  11. 

3.  What  is  unjust  discrimination.  The  establishment  permanently 
of  less  rates  of  freight  at  points  of  competition  with  other  roads  than 
is  fixed  at  other  places  for  the  same  distance,  can  not  be  justified  by 
showing  that  the  rates  charged  at  such  other  places  are  reasonably 
low,  and  that  the  rates  charged  at  competing  points  are  unreasonably 
low.  Even  if  the  higher  rates  are  reasonably  low,  when  regarded 
with  reference  to  the  profit  upon  the  capital  invested  in  the  road,  they 
are  not  reasonable  in  the  true  sense  of  the  term,  if  no  satisfactory  rea- 
son can  be  given  for  charging  less  rates  for  the  same  or  greater  ser- 
vices to  persons  at  other  stations.  Such  corporations  should  not  use 
their  power  to  benefit  particular  individuals  or  build  up  particular 
localities  by  arbitrary  discriminations  in  their  favor  that  must  cause 
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injury  to  other  persons  or  places  engaged  in  rival  pursuits,  or  occu- 
pying rival  positions.  Chicago  and  Alton  Railroad  Co.  v.  The  People 
ex  rel.  Comrs.  11. 

4.  Constitutional  provision  as  to  discriminations.  Sec.  15,  art.  11, 
of  the  new  constitution,  which  provides  that  "the  general  assembly 
shall  pass  laws  to  correct  abuses  and  prevent  unjust  discrimination 
and  extortion  in  the  rates  of  freight  and  passenger  tariffs  on  the  dif- 
ferent roads,"  etc.,  is  a  recognition  of  the  fact  that  there  may  be  dis- 
criminations which  are  not  unjust,  and  by  implication  it  restrains  the 
power  of  the  legislature  to  a  prohibition  of  those  which  are  unjust. 
Ibid.  11. 

5.  Legislative  control  over  railroad  corporations.  Even  conceding 
that  the  charters  of  railroad  companies  are  contracts,  the  constitu- 
tional power  of  the  legislature  to  prohibit  unjust  discrimination  in 
freights  still  exists,  and  rests  in  the  right  of  the  legislature  to  prescribe 
the  methods  by  which  to  enforce  a  common  law  duty  that  such  com- 
panies voluntarily  assume  when  they  exercise  the  functions  of  a  com- 
mon carrier.  Such  legislation  is  in  no  respect  a  violation  of  their 
charters.     Ibid.  11. 

6.  Law  making  a  certain  act  that  may  he  innocent,  conclusive  evidence 
of  guilt.  An  act  of  the  legislature  which  forbids  any  discriminations 
whatever,  under  any  circumstances,  whether  just  or  unjust,  in  charges 
for  transporting  the  same  class  of  freight  over  equal  distances,  even 
though  moving  in  opposite  directions,  and  does  not  permit  the  com- 
panies to  show  that  the  discrimination  is  not  unjust,  but  infers  guilt 
as  a  conclusive  presumption  from  the  mere  fact  of  a  difference  of  rates, 
without  any  opportunity  of  rebutting  such  presumption,  is  in  viola- 
tion of  the  spirit,  if  not  the  letter,  of  the  constitutional  provisions 
for  the  protection  of  life,  liberty  and  property,  and  which  guarantees 
the  right  of  trial  by  jury,  and  which  gives  the  right  in  all  criminal 
prosecutions  to  appear  and  defend  in  person  and  by  counsel.   Ibid.  11. 

7.  The  legislature  can  not  raise  a  conclusive  presumption  of  guilt 
against  a  natural  person  from  an  act  that  may  be  innocent  in  itself, 
and  thereby  take  from  him  the  privilege  of  showing  the  actual  inno- 
cence  or  propriety  of  the  act,  and  confiscate  his  property  as  a  penalty 
for  the  supposed  offense.     Ibid.  11. 

8.  Excessive  penalty.  An  act  of  the  legislature  making  any  dis- 
crimination on  the  part  of  raikoad  companies  in  their  charges  for 
freight  a  penal  offense,  and  providing  for  a  forfeiture  of  all  their 
franchises  for  any  wilful  violation  of  the  act,  without  any  other  pen- 
alty for  the  first  offense,  is  in  violation  of  the  spirit  of  the  constitu- 
tional provision  which  requires  all  penalties  to  be  proportioned  to 
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the  nature  of  the  offense,  and  also  of  sec.  15  of  art.  11,  under  which 
such  a  law  is  framed,  which  only  authorizes  tlie  penalty  to  extend  to 
forfeiture  of  franchises  and  property  ^^when  necessary  for  that  purposed 
Chicago  and  Alton  Railroad  Go.  v.  The  People  ex  rel.  Gomrs.  11. 

9.  What  legislation,  in  respect  to  railroad  discriminations,  would  be 
proper  and  constitutional.  An  act  prohibiting  railroad  companies 
from  making  any  unjust  discriminations  in  their  charges  for  trans- 
porting freights,  making  the  charging  a  greater  compensation  for  a 
less  distance  or  for  the  same  distance  merely  prima  facie  evidence  of 
unjust  discrimination,  instead  of  conclusive  evidence,  and  giving 
such  companies  the  right  of  trial  by  jury,  not  only  of  the  fact  of  dis- 
crimination,  but  also  upon  the  issue  whether  such  discrimination  is 
just  or  not,  is  within  the  unquestionable  power  of  the  legislature  and 
would  be  subject  to  no  constitutional  objection.     Ibid.  11. 

Duty  to  carry  passengers. 

10.  And  rights  of  passengers,  generally.  Railroad  companies,  being 
common  carriers,  and  compelled  to  receive  and  carry  all  passengers 
who  will  pay  the  usual  fare,  must  do  so  under  reasonable  regulations. 
Where  the  passenger  has  purchased  a  ticket  and  applies  for  passage, 
the  employees  of  the  company  have  no  discretion,  but  are  bound  to 
carry  him  according  to  the  terms  of  the  ticket.  If  the  holder  of  the 
ticket  deports  himself  properly,  the  company  have  no  right  to  refuse 
the  ticket  or  to  admit  him  to  the  class  of  car  his  ticket  designates, 
and,  when  thus  admitted,  the  company  has  no  right,  so  long  as  he 
deports  himself  properly,  to  eject  him  from  the  train  before  reaching 
the  station  named  in  the  ticket.  Churchill  v.  Chicago  and  Alton  Bail- 
road  Co.  390. 

Lat-over  tickets  to  passengers. 

11.  Company  not  obliged  to  give  them.  The  contract  to  carry  a 
passenger,  like  all  others  where  there  is  no  agreement  to  the  contrary, 
is  entire  in  its  character.  Neither  party  has  the  right  to  insist  upon 
its  performance  in  fragments.  Therefore,  the  company,  after  having 
entered  upon  the  performance  of  the  contract,  is  under  no  legal 
obligation  to  give  the  passenger  a  lay-over  ticket.     Ibid.  390. 

12.  Effect  of  condition  in  lay-over  ticket.  Railroad  companies  not 
being  bound  to  give  a  lay-over  ticket,  when  they  do  so  it  is  upon  the 
terms  agreed  upon  by  the  parties,  neither  having  the  right  to  disre- 
gard  them,  when  given  and  accepted.  And  when  a  passenger  accepts 
a  lay-over  ticket  marked  good  for  thirty  days  only,  he  is  bound  by 
the  terms  imposed,  and  to  make  the  same  available  must  use  it 
within  the  time  prescribed.     Ibid.  390. 
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13.  Of  rules  in  respect  thereto.  A  railroad  company  has  the  clear 
right  to  make  a  rule  that  no  one  shall  be  carried  as  a  passenger  on 
its  freight  trains.  But  when  it  is  in  the  habit  of  carrying  passengers 
on  such  a  train,  and  had  its  regular  hour  for  departure  posted  in  its 
oflBce  at  the  station,  it  will  not  be  justified  in  refusing  to  carry  a 
passenger  from  such  station,  or  in  putting  him  off  such-train.  Illinois 
Central  Railroad  Co.  v.  Johnson,  312. 

FachiIties  for  PROCtmiNG  tickets. 

14.  Duty  of  the  company,  when  they  are  required  to  he  purchased. 
Where  a  railroad  company  adopts  a  rule  prohibiting  passengers  from 
being  carried  on  its  trains,  or  on  its  freight  trains,  without  the  pur- 
chase of  tickets,  it  must  furnish  convenient  facilities  to  the  public  by 
keeping  open  the  ticket  oflBce  a  reasonable  time  in  advance  of  the 
hour  fixed  by  its  time-table  for  the  departure  of  the  train.  Should  it 
fail  to  do  so,  a  person  desiring  to  take  passage  will  have  the  right  to 
enter  the  car  and  be  carried  to  his  place  of  destination,  on  payment 
of  the  regular  fare  to  the  conductor.     Ibid.  312. 

15.  Where  a  person,  desiring  to  take  passage  upon  a  freight  train 
which  carried  passengers,  applied  several  times  to  procure  a  ticket, 
but  could  not  get  one  for  the  reason  that  the  ofiice  was  closed,  and 
he  then  got  upon  the  train  and  tendered  the  conductor  the  regular 
fare,  explaining  to  him  his  inability  to  procure  a  ticket,  but  the 
conductor  stopped  the  train  and  put  him  off,  not  at  any  station  or 
regular  place  for  passengers  to  get  off:  Held,  that  the  company  was 
liable  to  such  passenger  in  an  action  on  the  case  for  damages.  Ibid. 
313. 

What  liabilities  they  may  incur. 

16.  In  respect  to  expenses  of  an  employee  who  has  received  injuries. 
Where  the  conductor  of  the  defendant  railway  company  brought  a 
brakeman,  who  had  received  a  serious  injury  whilst  in  defendant's 
service,  to  the  plaintiff's  house,  to  be  cared  for,  and  immediately 
after  telegraphed  to  the  officers  of  the  company  the  facts,  and  they 
never  notified  the  plaintiff  of  their  intention  that  the  company  should 
should  not  be  responsible;  Held,  in  an  action  by  the  plaintiff  against 
the  company,  that  the  company  was  liable  to  pay  the  plaintiff  what 
his  services  were  reasonably  worth.  Indianapolis  and  St.  Louis  Rail' 
road  Co.  v.  Morris,  295. 

Constructing  road  on  a  street. 

17.  Liability  to  adjacent  lot  owner.  Where  a  railroad  company 
constructed  its  track  along  a  public  street  in  front  of  plaintiff^s  lota, 
occupied  by  him  for  mercantile  business,  under  an  ordinance  of  the 
town  granting  the  right  so  to  do,  but  which  required  the  company  to 
pay  all  damages  to  the  property  owners  on  such  street  that  might 
accrue  in  consequence  thereof,  and  the  company,  in  constructing  its 
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road,  made  a  deep  excavation  in  the  street  in  front  of  plaintiff's  lots, 
•which  diminished  the  value  of  the  lots  and  injured  the  plaintiff's 
business  by  making  his  place  diflBcult  of  access  and  hazardous  for 
teams  to  approach  the  same:  Held,  that  the  company,  by  accepting 
the  ordinance  and  acting  under  it,  become  bound,  by  its  terms,  to 
pay  the  plaintiff  all  damage  caused  to  his  property,  and  also  damages 
in  his  business.  St.  Louis,  Vandalia  and  Terre  Haute  Railroad  Co.  v. 
Capps,  607. 

Police  reguiiAtions. 

18.  In  respect  to  railroads — power  of  the  legislature.  Railway  cor- 
porations are  subject  to  police  regulations  the  same  as  private  citi- 
zens. The  legislature,  when  the  public  exigencies  require  it,  has 
power  to  regulate  corporatiohs  in  the  exercise  of  their  franchises,  so 
far  as  to  provide  for  the  public  safety.  The  exercise  of  this  right  in 
no  manner  interferes  with  or  impairs  the  powers  conferred  by  their 
acts  of  incorporation.  Toledo,  Wabash  and  Western  Railway  Go.  v. 
City  of  Jacksonville,  37. 

19.  Under  this  power,  it  has  been  held  that  the  legislature  may 
require  railroad  corporations,  notwithstanding  no  such  right  has 
been  reserved  in  their  charters,  to  fence  their  tracks,  to  put  in  cattlo 
guards,  to  place  upon  their  engines  a  bell,  and  to  do  many  other 
things  for  the  protection  of  life  and  property.    Ibid.  37. 

20.  This  police  power  is  inherent  in  the  State,  and  it  can  not  part 
irrevocably  with  its  control  over  that  which  is  for  the  health  safety 
and  welfare  of  society.     Ibid.  37. 

21.  What  are  reasonable  regulations,  and  what  are  subjects  of 
police  powers,  must,  necessarily,  be  judicial  questions.  The  law- 
making power  is  the  sole  judge  when  the  necessity  exists,  and  when, 
if  at  all,  it  will  exercise  the  right  to  enact  such  laws.     Ibid.  37. 

22.  Like  other  powers  of  government,  there  are  constitutional  lim. 
itations  to  the  exercise  of  the  police  power.  The  legislature  can  not, 
under  the  pretense  of  exercising  this  power,  enact  laws  not  necessary 
to  the  preservation  of  the  health  and  safety  of  the  community,  that 
will  be  oppressive  and  burdensome  upon  the  citizen.  If  it  should 
prohibit  that  which  is  harmless  in  itself,  or  command  that  to  be  done 
which  does  not  tend  to  promote  the  health,  safety  or  welfare  of  soci- 
ety, it  would  be  an  unauthorized  exercise  of  power,  and  it  would  be 
the  duty  of  the  court  to  declare  such  legislation  void.     Ibid.  37, 

23.  An  ordinance  of  a  city,  which  required  a  railroad  company  to 
keep  a  flagman  by  day  and  a  red  lantern  by  night  at  a  certain  street. 
crossing,  when  the  company  had  only  a  single  track,  and  over  which 
only  its  usual  trains  passed,  and  where  it  did  not  appear  that  such 
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crossing  was  unusually  dangerous,  or  more  so  than  ordinary  cross- 
ings, held,  not  to  be  a  reasonable  requirement,  and  therefore  within 
the  constitutional  limitation  on  the  exercise  of  the  police  power. 
Toledo,  Wabash  and  Western  Railway  Go.  v.  City  of  Jacksonville,  37. 

24.  A  regulation  that  would  require  a  railroad  company  to  place 
a  flagman  at  such  places  where  danger  to  the  public  safety,  in  the 
judgment  of  prudent  persons,  might  be  apprehended  at  any  time, 
would  be  a  reasonable  one,  and  could  unquestionably  be  enforced. 
Ibid.  37. 

25.  Power  of  municipal  corporations  to  regulate  speed  of  railroad 
trains.  Where  the  charter  of  an  incorporated  town  gave  the  board 
of  trustees  power  to  declare  what  should  be  considered  nuisances  and 
remove  the  same,  and  to  regulate  the  police  of  the  town,  and  to  make 
such  ordinances  as  the  good  of  the  inhabitants  of  the  town  might 
require:  Held,  that,  under  these  powers,  the  town  possessed  the 
authority  to  so  order  the  use  of  private  property  within  its  limits  as 
to  prevent  its  proving  dangerous  to  the  safety  of  the  persons  and 
property  of  citizens,  and  to  adopt  an  ordinance  prohibiting  the  run- 
ning of  engines  and  cars  within  its  limits  at  a  greater  rate  of  speed 
than  six  miles  per  hour.  Chicago,  Burlington  and  Quincy  Railroad 
Co.  V.  Haggerty,  113. 

26.  Constitutional  power.  Where  an  ordinance  of  a  town  prohib- 
ited the  running  of  engines  and  cars  within  the  limits  of  the  town  at 
a  greater  speed  than  six  miles  per  hour,  it  was  urged  by  a  railroad 
company  that  the  regulation  interfered  with  the  powers  conferred 
upon  it  in  its  charter  to  fix  and  regulate  the  rate  of  speed  of  trains 
upon  its  road,  but  it  was  held,  that  the  company  had  no  just  cause  of 
complaint,  as  the  privileges  conferred  upon  it  were  as  much  subject 
to  the  police  laws  of  the  State  as  an  individual  pursuing  his  business. 
Ibid.  113. 

Ceossings  at  highway  inteksections. 

27.  Duty  of  railroad  companies  in  respect  thereto.  In  the  absence 
of  express  provision  in  its  charter  to  the  contrary,  a  railway  company 
is  under  obligation  to  leave  every  highway  that  it  crosses  in  a  safe 
condition  for  the  use  of  the  public;  and  where  this  duty  was  imposed 
by  the  original  charter  under  which  a  road  was  built,  the  same  duty 
will  rest  upon  any  company  who  maj^  afterwards  own  the  road,  so 
long  as  the  same  is  operated.  The  People  ex  rel.  City  of  Bloomington 
V.  Chicago  and  Alton  Railroad  Co.  118. 

38.  Change  in  place  of  intersection.  Where  the  municipal  author- 
ities, with  the  assent  of  a  railroad  company,  discontinued  a  road- 
crossing  which  was  considered  dangerous,  and  substituted  another  a 
short  distance  from  the  old  one:    Held,  that  such  change  did  not 
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exonerate  the  company  from  keeping  up  such  new  crossing.  Th» 
People  ex  rel.  City  of  Bloomington  v.  Chicago  and  Alton  Railroad  Go. 
118. 

29.  Where  a  railroad  company  is  bound  to  keep  in  proper  condi- 
tion its  intersections  with  highways  that  it  might  cross  in  the  con- 
struction of  its  road,  it  will  not  be  relieved  of  its  obligation  merely 
because  of  a  slight  deflection  of  a  highway  by  the  proper  authoritiea 
so  as  to  change  the  precise  place  of  crossing.    Ibid.  118. 

Obstruction  to  right  op  way. 

30.  Duty  of  company  to  trim  private  hedges  along  its  right  of  way. 
Where  a  hedge  planted  by  the  owner  on  his  own  land  is  suffered  to 
grow  and  extend  over  the  right  of  way  of  a  railway  company  so  as 
to  obstruct  it,  the  company  will  have  the  clear  right,  and  it  is  their 
duty,  to  trim  such  hedge,  doing  no  unnecessary  damage.  ToledOy 
Wabash  and  Western  Railway  Co.  v.  Green.  199. 

Fencing  railroads. 

31.  Of  the  duty  and  liability  in  respect  thereto.  See  NEGLIGENCE,. 
4  to  8. 

RATIFICATION. 

As  TO  ACTS  OF  AN  AGENT. 

Ratification  of  the  principal.    See  AGENCY,  2. 
REAL  AND  PERSONAL   PROPERTY. 

NimSERY  TREES. 

1.  Where  the  ownership  of  land  and  nursery  trees  growing  thereon 
is  in  the  same  person,  the  latter,  like  fruit  trees  and  grass,  are  part  of 
the  freehold,  and  descend  with  it  to  the  heir,  and  can  not  be  seized 
as  chattels  under  an  execution  until  severed  from  the  land.  Osbom 
V.  Rabe,  108. 

RECOGNIZANCE. 
Parol  recognizance. 

1.  Not  binding.  The  mere  verbal  promise  of  the  accused  to  appear 
for  trial,  was  not  legally  binding  upon  him.  A  parol  recognizance 
has  no  validity.    City  of  Bloomington  v.  Heiland^  278. 

RECOUPMENT. 
On  breach  of  warranty. 

1.  Cfpon  sale  of  chattels.  Where  a  person  purchases  a  chattel  on  a 
warranty  as  to  the  soundness  or  quality,  and  the  contract  is  executed, 
on  the  failure  of  the  warranty  the  purchaser  may  recoup  the  damages 
sustained  by  reason  of  the  breach  of  warranty,  from  the  price  of  the 
chattel.    Owens  v.  Sturges  et  al.  366. 
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In  action  for  price  of  goods  sold. 

2.  Breach  of  warranty.  Uuder  the  general  issue,  when  sued  for  the 
price  of  a  horse  sold,  the  defendant  has  the  right  to  prove  a  warranty 
of  the  soundness  of  the  horse  and  a  breach  thereof  and  damages,  and 
recoup  the  amount  from  the  agreed  price  of  the  horse.  Murray  v. 
Garlin,  286. 

In  action  to  recover  rent. 

3.  In  an  ordinary  action  for  rent  under  a  lease,  damages  sustained 
by  the  tenant  by  a  breach  of  the  contract  of  leasing  on  the  part  of  the 
landlord,  may  be  set  up  by  the  tenant  by  way  of  recoupment,  and 
deducted  from  the  sum  he  owes  as  rent.  And  the  same  rule  applies 
in  a  proceeding  by  distress  for  rent.    Lindley  v.  Miller,  244. 

REDEMPTION. 

Enforcement  of  vendor's  lien. 

1.  Redemption  must  be  allowed.  When  a  vendor's  lien  is  created  by 
express  contract,  it  being  in  eflect  a  mortgage,  it  is  error  on  foreclos- 
ure to  decree  a  sale  without  right  of  redemption.  Markoe  et  al.  v. 
Andras,  34. 

From  sale  on  execution. 

2.  After  the  statutory  time — relief  in  equity.    See  CHANCERY,  16. 

Redemption  from  tax  sale. 

3.  Effect  of  certificate  thereof,  as  evidence.    See  EVIDENCE,  40. 

REMAINDER. 
Whether  a  life  estate  and  remainder  over. 

Or  whether  the  rule  in  Shellfs  case  applies.  See  ESTATE  FOR 
LIFE,  1,  2,  3. 

REMEDIES. 
In  case  of  excessive  distress  for  rent. 

1.  Remedy  of  the  tenant.     See  REPLEVIN",  2. 

Upon  contracts  of  married  women. 

2.  When  tlie  remedy  is  at  law  and  when  in  equity.  See  MARRIED 
WOMEN,  2,  3, 

Failure  of  collector  to  pay  over  school  taxes. 

3.  Of  the  remedy  to  recover  the  twelve  per  cent  penalty.  See  SURE- 
TY, 1. 

To  enforce  a  mechanic's  lien. 

4.  Remedies  of  a  sub-contractor.     See  LIENS,  4. 
Levy  of  execittion  on  property  of  stranger. 

5.  Remedy  of  the  owner.    See  EXECUTIONS,  3. 
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Leyy  on  mortgaged  chattels. 

6.  For  debt  of  the  mortgagor — remedy  of  the  mortgagee.  See  MORT- 
GAGES, 2. 

On  condemnation  for  right  op  way. 

7.  Remedy  for  injury  to  land  in  the  exercise  of  the  right  of  eminent 
domain.     See  EMINENT  DOMAIN,  4,  5. 

Where  a  railroad  takes  land  without  legal  condemnation. 

8.  Remedy  of  the  owner.    See  EJECTMENT,  1,  2 ;  MANDAMUS,  1. 

Constructing  railroad  in  a  street. 

9.  Rights  and  remedies  of  owners.    See  HIGHWAYS,  5. 

Waiver  op  tort. 

10.  And  suing  in  assumpsit.    See  ASSUMPSIT,  1,  2. 

REMOVAL  OF  COUNTY  SEAT. 

Election  in  respect  thereto. 

Who  shall  order  the  same.     See  ELECTIONS,  1. 

Removing  offices  pending  contest. 

May  be  enjoined.     See  INJUNCTIONS,  3,  4. 

REPEAL. 

Repeal  of  a  towk  ordinance. 

By  implication.    See  ORDINANCES,  2. 

REPLEVIN. 

Replevy  of  goods  distrained  for  rent. 
^  1.    Plaintiff  may  show  damages  equal  to  rent  due.    Where  a  distress 

has  been  replevied,  tlie  tenant  may  show  that  there  have  been  breaches 
of  the  covenants  or  agreements  on  the  part  of  the  landlord  which 
have  produced  damages  equal  to  or  greater  than  the  amount  of  the 
rent  due,  and  thus  defeat  the  levy  of  the  distress  warrant.  Lindley  v. 
Miller,  244. 

2.  When  the  action  will  not  lie.  Where  any  portion  of  the  rent 
remains  due  and  unpaid,  the  landlord  has  the  undoubted  right  to  dis- 
train. If  the  distress  is  excessive  and  oppressive,  the  landlord  may  be 
liable  in  an  action  on  the  case  for  damages,  but  this  will  not  render 
the  distress  illegal  so  as  to  justify  replevin  of  the  property.  Ibid. 
244. 

What  damages  considered. 

3.  Where,  in  distraining  for  rent,  a  horse  and  cow  not  levied  on 
followed  the  other  stock  taken,  which  was  never  refused  to  be  deliv- 
ered up,  and  the  property  distrained  was  replevied  by  the  tenant,  it 
was  held,  that,  whatever  liability,  if  any,  the  landlord  incurred  in 
reference  to  the  horse  and  cow  not  distrained,  it  could  not  be  settled 
in  the  action  of  replevin.     Ibid.  244. 
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REPLEVIN.     Continued. 
Keplication  to  avowry. 

4.  Requisites  of  the  pleading  where  the  avowry  justifies  under  distress 
for  rent.  A  replication  to  an  avowry  in  an  action  of  replevin  justify- 
ing the  taking  under  a  distress  for  rent  in  arrear,  which  avers  various 
breaches  of  the  contract  of  leasing,  whereby  the  tenant  sustained 
great  damage,  is  fatally  defective,  if  it  fails  to  aver  that  such  damages 
are  equal  to  or  exceed  the  rent  due.  The  naming  of  several  amounts 
of  damages  which,  when  added  together,  exceed  the  rent  claimed, 
will  not  be  sufficient,  as  the  party  is  not  bound  to  prove  such  sums  as 
laid.  The  pleading  should  contain  a  specific  averment  that  the  dam- 
ages are  equal  to  or  greater  than  the  rent  in  arrear.  Lindley  v.  Mil- 
ler, 344. 

Return  of  the  property. 

5.  When  it  should  be  awarded.  Where  property  levied  on  by  a 
sheriff  under  an  execution  is  replevied  by  a  third  party,  and  the  officer 
pleads  property  in  the  defendant  in  execution,  nan  detinet,  and  justifi- 
cation under  the  execution,  and  a  verdict  is  found  in  favor  of  the 
plaintiff  except  as  to  a  certain  mare,  it  is  error  not  to  render  judg- 
ment in  favor  of  the  defendant  for  the  return  of  such  mare.  Pratt  v. 
Tucker  et  al.  346. 

REPLEVIN  BOND. 
Proof  as  to  ownership  of  the  property. 

1.  Effect  of  recovery  in  repleoin  suit.  Where  a  judgment  of  retorrUf 
habendo  was  rendered  in  an  action  of  replevin,  in  a  suit  upon  the 
replevin  bond,  the  defendants  offered  to  prove  that  the  property  re- 
plevied, in  fact,  belonged  to  the  plaintiff  in  replevin,  but  had  been 
delivered  by  him  to  the  defendant  in  that  suit  in  order  to  place  it 
beyond  the  reach  of  creditors,  and  had  been  levied  on  and  sold  by 
said  creditors  while  in  the  hands  of  the  plaintiff  in  replevin:  Held^ 
that  the  defendants  were  concluded  by  the  judgment  in  the  replevin 
to  question  the  ownership  of  the  property.    McMurchy  v.  O^Hair,  242. 

RIGHT  OF  WAY. 
To  railroads  in  streets  of  cities. 

Of  the  powers  in  respect  thereto — and  the  rights  and  remedies  of  indu 
viduals.    See  HIGHWAYS,  3. 
Generally.    See  EMINENT  DOMAIN. 

RULE  IN  SHELLY'S  CASE. 
Whether  it  applies.    See  ESTATE  FOR  LIFE,  1,  2,  8. 

SALES. 
Whether  sale  complete. 

1.  So  as  to  pass  title.  Where,  by  the  terms  of  an  agreement  for  the 
Bale  and  delivery  of  ties  for  a  railroad,  they  were  to  be  estimated 
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before  payment,  it  was  lield,  that  the  sale  was  not  complete  until  estU 
mation,  and  the  ties  unestimated  continued  the  property  of  the  vendor. 
Toledo,  Wabash  and  Western  Railway  Go.  v.  Chew,  378. 
Delivery  to  a  carrier. 

2.  Whether  it  is  a  delivery  to  purchaser  so  as  to  complete  sale.  Where 
parties  in  this  State  sent  an  order  on  parties  in  Ohio  for  twenty  bar- 
rels of  apples,  to  be  shipped  to  them  by  rail  immediately,  and  the 
railroad  company  refused  to  receive  and  transport  them  without  a 
release,  by  the  shipper,  of  liability  for  the  loss  or  damage  that  might 
accrue  to  the  apples  during  their  transit,  and  their  guaranty  of  freights, 
which  they  gave,  and  the  apples  never  reached  their  destination,  it 
was  held,  in  a  suit  by  the  shippers  against  the  purchasers,  that  the 
delivery  of  the  apples  to  the  carrier  was  a  delivery  to  the  purchasers, 
and  that  they  were  liable  for  the  price.  Stafford  &  Brother  v.  Walter 
dk  Skelton,  83. 

Whether  pdhchaser  may  retuhn  property.  ( 

3.  In  case  of  breach  of  warranty — and  herein,  of  his  remedy  when  he 
can  not  return.  Where  a  contract  of  sale  is  unexecuted,  or  there  is  a 
stipulation  that  the  property  may  be  returned  if  not  found  to  be  sat- 
isfactory, or  if  the  warranty  be  accompanied  with  fraud,  in  such  cases 
the  vendee  may  return  the  property  on  discovering  the  breach  of  war- 
ranty;  otherwise  he  has  no  such  right,  and  must  retain  the  property; 
but  he  may,  in  that  case,  show  the  warranty  and  breach  in  mitigation 
of  damages,  and  to  reduce  the  recovery.    Owens  v.  Sturges  et  al.  366. 

Sale  under  deed  op  trust. 

4.  Want  of  proper  notice — whether  available.  On  the  trial  of  an 
action  of  ejectment,  a  deed  made  by  a  trustee  under  a  power  in  a  deed 
of  trust,  can  not  be  excluded  or  the  sale  impeached  on  the  ground 
that  the  notice  of  the  sale  had  not  been  given  for  the  requisite  length 
of  time.  It  is  suflScient  to  pass  the  legal  title,  and  whether  in  com- 
pliance with  the  provisions  of  the  trust  deed  or  not,  is  not  a  subject 
of  inquiry  in  a  court  of  law.    Dawson  v.  Hayden  et  al.  53. 

Judicial  sales. 

5.  Irregularity  in  notice — whether  a  ground  for  setting  aside  a  sale. 
Where  land  was  decreed  to  be  sold  subject  to  redemption,  the  master 
gave  two  different  notices  of  the  sale,  the  first  by  posting,  which  reci- 
ted that  the  sale  would  be  subject  to  redemption,  and  the  second  by 
publication,  which  stated  that  the  sale  would  be  without  redemption, 
it  was  held,  on  bill  to  set  aside  the  sale,  and  for  leave  to  redeem  after 
the  execution  of  the  master's  deed  and  its  confirmation,  that  the  fact 
that  the  published  notice  stated  the  sale  would  be  without  redemp- 
tion, afforded  no  equitable  ground  for  the  relief  sought.  Watt  et  al.  v. 
McQalliard  et  al.  513. 

46 — 67th  III. 
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6.  Such  a  notice  could  not  have  prevented  the  owner  from  redeem- 
ine,  as  the  right  of  redemption  depended  upon  the  decree  and  not 
upon  the  notice,  and  the  record  afforded  him  notice  of  his  rights ;  and 
a  notice  of  sale  without  redemption  would  rather  attract  bidders  and 
increase  their  attendance.     Watt  et  al.  v.  McQalliard  et  al.  513. 

7.  Inadequacy  of  price.  As  a  general  principle,  mere  inadequacy 
of  price  is  not  a  sufficient  cause  for  setting  aside  a  sale.  Thus,  when 
land,  worth  $3500,  was  sold  for  $384.70,  subject  to  redemption,  and 
there  was  nothing  shown  to  impeach  the  fairness  of  the  sale  or  the 
good  faith  of  the  purchaser,  this  court  refused  to  set  aside  the  sale. 
Ibid.  513. 

8.  Duty  of  officer  to  file  certificate  of  sale.  It  is  the  duty  of  a  sherifi", 
when  he  makes  a  sale  of  real  estate  under  execution,  to  make  out  and 
file  the  certificate  required  by  the  statute  within  a  reasonable  time 
thereafter,  so  that  the  parties  whose  interests  are  aflected  may  have 
notice.     Tork  v.  Briscoe  et  al.  533. 

9.  Inadequacy  of  price — and  of  ordering  a  re-sale.  Where  lands,  sold 
under  a  decree  of  partition,  brought  very  nearly  their  appraised  value, 
and  the  proceedings  were  regular  in  all  respects,  and  the  sale  prop- 
erly advertised,  there  being  no  proof  of  any  fraud  or  misrepresenta- 
tion, and  the  purchaser  hgtd  paid  the  money  required,  secured  the 
balance  and  received  a  deed,  on  motion  to  set  the  sale  aside,  it  ap- 
peared  that  two  persons  oflfered,  in  case  of  a  re-sale,  to  bid  $280  more 
than  the  land  brought  at  the  sale.  The  court  set  aside  the  sale:  Held, 
that  the  court  erred  in  setting  aside  the  sale  and  ordering  a  re-sale, 
the  proof  failing  to  show  clearly  that  there  had  been  a  sacrifice  of  the 
property.    Heberer  v.  Heberer  etal.  253. 

10.  Inadequacy  of  price  is  not,  of  itself,  sufficient  to  set  aside  a 
judicial  sale,  unless  it  is  so  grossly  inadequate  as  to  establish  fraud. 
Ibid.  253. 

11.  Property  not  present.  Where  a  constable  sold  a  crop  of  corn 
under  executions,  some  three  miles  away  from  the  property,  but  with 
the  assent  of  the  execution  debtor  and  all  the  creditors,  it  was  held^ 
that  the  sale  was  not  void.    Cook  v.  Timmons,  203. 

Kecovery  upon  part  performance. 

12.  It  is  a  rule,  supported  by  a  very  respectable  weight  of  modern 
authority,  that,  if  the  vendee  of  a  specific  quantity  of  goods  sold  un- 
der an  entire  contract,  receive  a  part  thereof,  and  retain  it  after  the 
vendor  has  refused  to  deliver  the  residue,  there  is  a  severance  of  the 
entirety  of  the  contract,  and  the  vendee  becomes  liable  to  the  vendor 
for  the  price  of  such  part.  But  he  may  reduce  the  vendor's  claim  by 
showing  that  he  has  sustained  damage  by  the  vendor's  failure  toful- 
fill  his  contract.    Richards  et  al.  v.  Shaw,  222. 
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13.  So,  where  a  plaintift' bargained  with  the  defendants  for  the  sale 
and  delivery  to  the  latter  of  500  bushels  of  corn  at  a  specified  price 
per  bushel,  and  only  delivered  391  bushels  of  the  same,  and  part  of 
that  after  the  time  fixed  for  delivery,  it  was  held,  that  the  plaintiff 
was  entitled  to  his  action  as  upon  an  implied  contract,  for  the  por- 
tion of  the  corn  he  did  deliver,  notwithstanding  his  failure  to  com- 
plete the  contract.    Richards  et  al.  v.  Shaw,  223. 

SCHOOLS. 
School  teachers. 

1.  Bight  to  recover  wages.  Where  two  of  the  three  school  directors 
consent  to  the  employment  of  a  teacher,  and  he  exhibits  to  them  the 
proper  certificate  of  qualification  to  teach,  at  the  time  of  his  employ- 
ment, and  he  teaches  the  school  according  to  contract,  and  makes  out 
and  delivers  a  schedule  to  one  of  the  directors,  who  signs  and  retains 
it,  the  teacher  will  be  entitled  to  recover  the  wages  agreed  to  be  paid 
him.    Adkins  et  al.  v.  Mitchell,  511. 

SCIliE  FACIAS. 
Foreclosure  by  scire  facias. 

Is  a  proceeding  at  law.    See  MORTGAGES,  9. 

SET-OFF. 
Plea  of  set-off. 

Its  requisites.    See  PLEADING,  6. 

SETTLEMENT. 
When  procured  by  fraud. 

Not  conclusive.     See  FRAUD,  3. 

SHELLY'S  CASE,  RULE  IN.    See  ESTATE  FOR  LIFE,  1,  3,  8. 

SLANDER. 
Of  the  proof  required. 

1.  Malice  implied.  In  an  action  for  slander,  it  is  sulflcient  to  prove 
the  words  charged,  or  enough  of  them  to  establish  the  slander 
charged  in  the  declaration.  It  is  not  necessary  to  prove  malice,  but 
the  jury  may  infer  it  from  the  proof  of  the  words.  Flagg  v.  Hoberts, 
485. 

3.  And  herein,  whether  tJie  anger  of  party  is  allowable  in  justification 
or  mitigation.  The  anger  or  passion  of  the  defendant  at  the  time  of 
the  publication  of  slanderous  words,  is  no  justification  or  mitigation 
of  the  damages,  unless  the  passion  was  provoked  by  the  plaintiff,  and 
even  then  it  can  only  be  shown  in  mitigation  of  damages.    Ibid.  485. 

3.  When  slanderous  words  are  published,  such  as  impute  the 
crime  of  perjury,  the  law  will  imply  malice  and  a  consequent  injury. 
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In  such  a  case,  ansrer  affords  no  justification.  It  can  only  palliate 
the  offense  and  reduce  the  damages  where  the  plaintiff  has  provoked 
the  slander.     Flagg  v,  Boberts,  485. 

Pecuniary  circumstances  of  parties. 

4.  As  affecting  the  question  of  damages.  In  slander,  the  jury  may 
take  into  consideration  tlie  pecuniary  circumstances  of  the  parties  in 
assessing  damages;  and  where  it  appeared  that  the  defendant  was 
worth  over  |100,000,  and  that  the  plaintiff  was  a  man  in  humble  life, 
and  the  slander  imputed  to  the  defendant  the  crime  of  perjury  in  a 
suit  of  the  plaintiff  against  the  defendant  to  recover  for  his  labor,  and 
that  the  slander  was  uttered  in  a  public  place,  in  the  hearing  of  many 
people,  it  was  held,  that  a  verdict  of  $3000  was  not  excessive.  Ibid, 
485. 

SPARTA,  COURT  OF  COMMON  PLEAS  OF 
Office  of  juDaE  thereof  abolished. 

1.  By  act  of  1871.  The  office  of  judge  of  the  Common  Pleas 
court  of  Sparta  was  purely  the  creature  of  the  legislature  under  the 
constitution  of  1848,  and  under  that  constitution  liable  to  be  abolished 
at  any  time;  and  such  office  was  not  protected  by  the  constitution  of 
1870  until  the  term  for  which  the  judge  had  been  elected  should 
expire.  The  office  was  abrogated  by  the  act  of  April  6,  1871,  and 
thereafter  the  person  who  had  been  the  judge  of  said  court  had  no 
claim  for  any  compensation  as  judge.  TJie  People  ex  rel.  Murphy  v. 
Lippincott,  Auditor,  333. 

Extra  compensation  under  act  of  1869. 

2.  Judge  of  that  court  not  entitled  thereto.  See  FEES  AND  SAL. 
ARIES,  2. 

SPECIAL  ASSESSMENTS. 
Upon  what  basis  to  be  made. 

1.  The  rule  of  uniformity  in  respect  to  taxes  is  not  strictly  appli- 
cable  to  special  assessments  made  upon  contiguous  property  for  the 
purpose  of  local  public  improvements.  They  should  be  made,  it 
seems,  upon  the  principle  of  the  value  of  the  property  assessed  in 
proportion  to  the  benefits  thereto.  Hundley  <&  Bees  v.  Gomrs.  of  Lincoln 
Bark,  559. 

2.  Where  the  corporate  authorities  of  two  adjoining  towns  were 
authorized  to  make  special  assessments  upon  all  the  lands  and  lots 
within  their  limits,  for  the  completion  and  enlargement  of  a  public 
park  located  partly  in  each  town,  not  exceeding  the  benefits  thereto, 
and  in  the  proportion  of  the  benefits  thereto,  the  aggregate  not  to 
exceed  the  probable  damages  for  condemning  lands,  etc.,  it  was  held, 
that  the  report  should  show  that  the  assessments  were  made  upon  the 
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basis  prescribed  by  the  act  conferring  the  authority,  and  tlie  amount 
assessed  to  each  tract.   Hundley  <&  Bees  v.  Comrs.  of  Lincoln  Park.  559. 

3.  In  such  a  case,  where  the  authorities  of  the  two  towns,  acting 
together  jointly,  after  the  assessment  of  the  two  towns  was  made, 
added  a  large  sum  upon  the  property  of  one  of  the  towns  merely  on 
the  basis  of  density  of  population  and  superiority  of  improvements: 
Held,  that  the  assessment  could  not  be  sustained,  and  that  it  was  error 
to  confirm  the  same.     Ibid.  559. 

What  is  a  local  impbovement. 

4.  Within  the  meaning  of  the  constitution.  An  assessment  on  prop- 
erty in  one  town  for  a  local  improvement  in  an  adjoining  town  is  not 
within  the  meaning  of  sec.  9,  art.  9,  of  the  new  constitution,  which 
provides  "that  the  general  assembly  may  vest  the  corporate  authori- 
ties of  cities,  towns  and  villages  with  power  to  make  local  improve- 
ments."    Ibid.  559. 

Who  shall  make  an  assessment. 

5.  What  are  the  corporate  authorities  of  town.  Where  a  law  for  the 
completion  of  a  park  situate  partly  in  two  towns  provided  that,  "aa 
soon  as  practicable  a  special  assessment  may  be  made  by  the  super- 
visors and  assessors,  corporate  authorities  of  the  towns,"  etc.,  and  it 
appeared  that  the  supervisors  and  assessors  of  the  two  towns  met 
together  as  one  body,  and  made  the  assessment  upon  property  in  both 
towns:  Held,  t'h.?^  this  was  not  a  compliance  with  the  law,  as  the 
corporate  authorities  of  one  town  had  no  jurisdiction  to  make  or 
participate  in  the  assessment  of  property  in  the  other  town.  It  seema 
that  the  assessment  in  each  town  should  have  been  made  by  its  own 
supervisor  and  assessor.     Ibid.  559. 

6.  And  herein,  what  constitutes  a  jury.  Where  the  charter  of  a  city 
provided  that  the  expenses  of  certain  public  improvements  might  be 
assessed  and  levied  upon  real  estate  benefited,  etc ,  the  assessment  to 
be  made  by  ?i.jury  or  by  commissioners  appointed  by  the  city  council, 
and  the  mayor  selected  a  jury  of  six  men,  under  an  ordinance  to  that 
effect,  who  made  an  assessment:  Held,  that  the  assessment  was  not 
legally  made,  a  jury  meaning  twelve  men,  and  if  they  were  regarded 
as  commissioners,  they  should  have  been  appointed  by  the  council, 
and  the  delegation  of  that  authority  by  them  to  the  mayor,  was  unau- 
thorized and  void.  Bibel  v.  The  People,  for  use  ofGityof  Bloomington, 
172. 

Ik  ratio  of  benefits. 

7.  Where  special  assessments  are  not  made  in  proportion  to  the 
ratio  of  benefits  and  advantages  resulting  to  the  property  upon  which 
they  are  levied,  by  the  proposed  improvement,  as  required  by  the  law 
:iuthorizing  the  same,  they  will  be  illegal  and  void.     Ibid.  172. 
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SPECIFIC  PERFORMANCE.    See  CHANCERY,  12. 

SPIRITUOUS  LIQUORS. 

Debt  incurred  on  purchase  at  retail. 

1.  Is  void.  Where  a  plaintifl"'s  account  is  for  spirituous  liquors, 
sold  in  less  quantities  than  one  quart,  the  entire  claim,  exceeding  fifty- 
cents,  is  made  void  by  statute,  and  a  recovery  on  it  expressly  prohib- 
ited. And  where  a  due  bill  is  given  for  such  liquors,  sold  in  less 
quantities  than  one  quart,  no  recover}-  can  be  had  on  the  same,  except 
as  to  fifty  cents.    Sappington  v.  Carter,  483. 

3.  Sales  ^'■by  the  drink.''''  In  such  a  case,  an  instruction  that  all 
accounts  of  retailers  of  liquors,  for  liquors  sold  by  them  or  their 
agents  "  by  the  drink,"  for  a  greater  sum  than  fifty  cents,  were  void, 
is  not  objectionable.  The  words  "by  the  drink"  would  be  under- 
stood as  retailing  in  quantities  not  exceeding  one  quart.    Ibid.  482. 

Prosecutions  under  act  of  1873. 

3.    For  sales  of  spirituom  liquors.     See  CRIMINAL  LAW,  2,  3,  4. 

STATUTES. 

Construction  of  statutes. 

1.  As  respects  their  constitutionalty — where  a  part  only  may  he  rejected 
and  the  balance  stand.  It  is  a  general  rule  that,  if  one  part  of  a  stat- 
ute be  unconstitutional,  but  it  stands  so  independently  by  itself  that 
it  may  be  rejected,  and  yet  leave  that  which  remains  so  complete  in 
itself  as  to  be  fully  capable  of  execution,  then  the  act  should  be  con- 
strued the  same  as  if  the  void  part  had  never  been  inserted.  Myers 
V.  Tlie  People,  503. 

2.  Of  strict  construction.  A  law  admitting  of  but  one  penalty,  and 
that  of  the  harshest  possible  character,  will  be  subjected  by  the  courts 
to  close  criticism  and  to  a  strict  construction.  Chicago  and  Alton 
Railroad  Co.  v.  The  People  ex  rel.  Comrs.  11. 

3.  Acknowledgment  of  deeds — confirmatory  act  of  1853 — of  its  appli- 
cation to  a  trustee's  deed.  Dawson  v.  Hayden  et  al.  53.  See  AC- 
KNOWLEDGMENTS   OF  DEEDS,  2. 

4.  Chattel  mortgages — entry  of  acknowledgment  in  justice's  docket. 
The  statute  construed  in  Pike  v.  Colvin,  227.     See  MORTGAGES,  5. 

5.  Commission  of  surveyors  under  act  of  1869 — the  act  construed  as  to 
publication  of  notice.  Tallon  et  al.  v.  Schempf  et  al.  472.  See  SUR- 
VEYS, 8. 

6.  Homestead — exemption  under  act  of  1851 — also  construction  of  act 
of  1857.    Dawson  v.  Hayden  et  al.  52.     See  HOMESTEAD,  1,  2. 

7.  Jurisdiction  of  county  courts  under  act  of  1873 — the  statute  con- 
strued in  Myers  v.  The  People,  503.     See  JURISDICTION,  4,  5. 

8.  Jury — mode  of  filling  panel  in  civil  and  criminal  cases,  under  act* 
of  1845  and  1873.     Gropp  v.  The  People,  154.     See  JURY,  1  to  4. 
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9.  Probate  of  will  after  administration  has  been  granted — revocation 
of  letters  of  administration.  Section  71  of  the  Statute  of  Wills  con- 
strued in  Weeks,  Admr.  v.  Allison  et  al.  Admrs.  4G.  See  ADMINIS- 
TRATION OF  ESTATES,  3. 

10.  Act  of  1871,  in  regard  to  the  completion  of  public  parks — not 
amendatory  of  former  acts  relating  to  Lincoln  Park.  See  LINCOLN 
PARK. 

11.  Witnesses — competency.  Under  act  of  1867.  Beniston  et  al.y. 
Soagland,  Guardian,  365.     See  WITNESSES,  1. 

Statutes  of  another  State. 

12.  In  what  munner  proven.     See  EVIDENCE,  42. 

STATUTE  OF  FRAUDS. 
Sale  of  brick  in  walls  op  burned  building. 

1.  Is  within  the  statute.  Where  a  buildiug  was  burned,  and  the 
owner  afterwards  verbally  sold  the  brick,  some  of  which  had  been 
severed  by  the  fire,  but  the  greater  part  remaining  in  the  walls,  it  was 
held,  that  the  brick  in  the  walls  was  realty,  and  the  sale  being  an 
entirety,  was  within  the  Statute  of  Frauds.  Meyers  v.  Schemp  et  al. 
469. 

When  it  must  be  pleaded. 

2.  It  is  a  rule,  well  established,  that  a  party,  to  avail  himself  of 
the  Statute  of  Frauds,  must  plead  it  or  rely  upon  it  in  some  manner. 
It  is  too  late  to  set  it  up  on  appeal  or  writ  of  error  for  the  first  time. 
Beniston  et  al.  v.  Hoagland,  Guardian,  265. 

When  not  necessary  to  be  pleaded. 

3.  Where  the  plaintifi'  declares  upon  the  common  counts  only,  and 
seeks  to  recover  the  price  of  realty  sold,  it  is  competent  for  the 
defendant  to  rely  upon  the  Statute  of  Frauds  without  pleading  it. 
Meyers  v.  Schemp  et  al.  469. 

STREETS  IN  CITIES. 
In  whom  the  pee  is  vested.    See  HIGHWAYS,  1. 
Granting  right  op  way  to  railroads  in  streets. 

Of  the  powers  and  remedies  in  respect  thereto.    See  same  title,  2  to  6, 

SUPERVISORS  OF  A  COUNTY. 
Op  their  powers.    See  COUNTIES,  1, 2. 

SURETY. 
Surety  upon  collector's  bond. 

1.  In  an  action  to  recover  school  taxes — liability  for  the  twelve  per 
cent  penalty.  The  twelve  per  cent  penalty  given  by  the  46th  section 
of  the  school  law,  for  the  neglect  or  failure  of  the  collector  to  pay 
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over  school  taxes  on  presentation  of  the  county  clerk's  certificate,  and 
demand  by  the  township  treasurer,  may  be  collected  of  the  collector 
and  his  sureties  in  an  action  of  debt  upon  his  bond,  and  judgment 
therefor  may  be  properly  rendered  against  them  in  such  suit.  Tap- 
pan  V.  The  People,  use  of  Trustees  of  Schools,  339. 

Release  of  surety. 

2.  Delay  in  proceeding  against  principal.  It  is  a  well  settled  prin- 
ciple that  mere  delay  on  the  part  of  the  creditor  to  proceed  against 
the  principal,  does  not  discharge  the  liability  of  the  surety.  All  that 
the  surety  has  the  right  to  require  of  the  creditor,  in  the  absence  of 
any  statute  provision,  is  that  no  afiirmative  act  shall  be  done  that 
will  operate  to  his  prejudice.     Villars  v.  Palmer,  Admr.  et  al.  204. 

3.  Failure  to  proceed  against  estate  of  deceased  principal.  Where 
the  principal  debtor  in  a  promissory  note  dies,  the  neglect  of  the 
holder  to  present  the  same  against  his  estate  until  all  remedy  against 
the  estate  is  lost,  will  not  discharge  the  surety  from  its  payment, 
where  the  same  was  given  prior  to  the  act  of  March  4,  1869.  That 
statute  providing  a  different  rule,  applies  only  to  cases  arising  after 
its  passage.    Ibid.  204. 

4.  Surety^s  remedies  in  such  a  case.  In  such  a  case  the  surety  may 
pay  the  debt,  and  sue  the  principal  himself,  or  he  may  go  into  a  court 
of  equit}^  after  the  debt  becomes  due,  and  obtain  a  decree  that  the 
principal  pay  it,  or  he  may,  under  the  statute,  give  the  creditor 
written  notice  to  bring  suit,  and  thus  compel  him  to  sue  the  princi- 
pal.    Ibid.  204. 

SURVEYS. 
Of  the  permanent  survey  op  lands. 

1.  Tinder  act  of  1869 — commissioners  have  no  power  to  establish  new 
comers  and  lines.  The  act  of  March  25,  1869,  entitled  "An  act  to  pro- 
vide for  the  permanent  survey  of  lands,"  confers  no  power  on  the  com- 
missioners appointed  under  its  provisions  to  establish  new  corners  or 
run  new  boundary  lines,  but  simply  to  reestablish  those  once  estab- 
lished by  the  United  States,  and  by  which  they  sold  the  same  to  the 
several  purchasers.    Martz  et  al.  v.  Williams  et  al.  306. 

2.  The  duty  of  such  commissioners,  when  appointed,  is  to  re-estab- 
lish lost  corners  and  boundaries;  to  make  them  in  the  same  places 
and  at  the  same  distances  as  they  had  been  originally  established  by 
the  government  surveyors.  In  so  doing,  the  returns  and  original  field 
notes  returned  by  the  government  survej'^ors  should  be  their  main 
guide,  and  they  should  also  be  guided  by  corners  in  the  same  town- 
ship, recognized  as  the  original  government  corners.  Such  corners 
must  control  both  courses  and  distances.     Ibid.  306. 

3.  In  re-establishing  lost  corners  and  boundary  lines,  under  the 
statute,  the  commissioners  can  not  disregard  recognized  government 
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corners  yet  standing  in  the  same  township,  and  as  section  lines  are 
frequently  deflected,  the  true  corners  must  be  tested  by  east  and  west 
distances  from  them  as  well  as  by  north  and  south  distances,  as  given 
in  the  original  field  notes.    Martz  et  al.  v.  Williams  et  al.  306. 

4.  Dividing  overplus  of  distance.  Where  the  distance  between  rec- 
ognized government  corners  as  originally  established  overruns  that 
given  in  the  field  notes  of  the  government  survey,  it  should  be  divided 
pro  rata  between  the  intervening  sections,  and  any  deficiency  should 
be  apportioned  in  the  same  manner.     Ibid.  306. 

5.  Under  act  of  1SQ9— practice.  Under  the  act  of  1869,  which  pro- 
vides for  the  appointment  of  a  commission  of  surveyors  to  settle  dis- 
puted boundary  lines,  the  trial  in  the  circuit  court  must  be  had  upon 
issues  presented  by  objections  to  the  report  of  the  commission.  And 
it  is  error  to  dispose  of  the  case  without  first  hearing  and  deciding 
all  the  objections  presented.     Tallon  et  al.  v.  Schempf  et  al.  472. 

6.  Jurisdiction  of  the  court.  The  act  of  1869,  relating  to  the  estab- 
lishment of  disputed  boundary  lines  between  adjacent  owners,  only 
embraces  the  persons  and  lands  in  the  county  in  which  the  court  is 
held.  Therefore,  when  the  disputed  line  is  between  lands  situated  in 
different  counties,  and  the  owners  reside  in  different  counties,  the 
court  has  no  jurisdiction  under  such  act  to  appoint  a  commission  of 
surveyors  and  establish  the  true  line.     Ibid.  472. 

7.  This  proceeding  is,  therefore,  limited  to  lands  of  the  county 
where  the  court  taking  jurisdiction  is  held,  and  in  which  all  the  par- 
ties to  be  affected  reside.     Ibid.  472. 

8.  Act  construed  as  to  publication  of  notice.  Under  this  act,  notice 
of  the  application  for  the  appointment  of  a  commission  of  surveyors 
can  not  be  published  unless  two  things  concur  :^s^,  the  owners  of 
adjacent  lands  to  that  of  the  petitioners  must  reside  in  the  county  in 
which  the  lands  to  be  affected  lie,  and  secondly,  the  names  of  such 
owners  must  be  unknown.    Ibid.  472. 


SWAMP  AND  OVERFLOWED  LANDS. 
Whether  title  passed  by  act  op  Congress. 

1.  Or  whether  a  patent  was  necessary.  The  act  of  Congress  of  Sep- 
tember  28,  1850,  relating  to  swamp  and  overflowed  lands,  did  not,  of 
itself,  operate  as  a  grant  of  such  lands  to  the  several  States  in  which 
they  were  situated,  without  any  act  of  segregation.  Under  such  act 
lists  and  plats  were  required  to  be  made,  and  a  patent  to  issue,  before 
the  fee  in  the  lands  should  be  vested  in  the  several  States.  Thompson 
V.  Prince,  281. 
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TAXATION. 

Of  the  KUI.E  OF  UNIFORMITY. 

1.  Under  the  constitution,  taxation  is  required  to  be  uniform  with 
respect  to  persons  and  property  within  the  jurisdiction  of  the  body 
imposing  the  same.    Hundley  <&  Rees  v.  Gomrs.  Ldncoln  Park,  559. 

Taxation  of  shares  of  national  banks. 

2.  The  doctrine  announced  in  the  case  of  Tlie  First  National  Bank 
of  Mendota  v.  Smith,  65  111.  44,  in  respect  to  taxation  upon  shares  of 
stock  in  national  banks,  is  reaflSrmed.  Baker  v.  First  National  Bank 
of  Springfield,  297. 

Application  for  judgment. 

3.  What  proof  necessary.  Under  the  statute,  the  collector's  report 
of  the  list  of  delinquent  lands,  on  an  application  for  judgment,  makes 
&  prima  facie  case,  and  judgment  should  be  rendered  upon  it,  unless 
good  cause  be  shown  why  it  should  not.  If  there  are  any  valid  objec- 
tions, it  is  for  the  land  owner  to  point  them  out  and  make  them 
appear.  On  such  application,  it  will  be  presumed  that  the  assessor 
and  other  oflScers  connected  with  the  revenue  did  their  duty,  in  the 
absence  of  a  showing  to  the  contrary.    Durham  v.  The  People,  414. 

4.  Failure  to  collect  from  personalty.  It  was  objected  to  an  appli- 
cation  for  judgment  against  land  for  taxes,  that  the  collector  should 
have  made  the  taxes  by  distraining  and  selling  personal  property.  It 
appeared  that  he  did  levy  on  personalty,  but  that  the  objector  replevied 
the  same  out  of  his  hands:  Held,  that  such  party  could  not  be  heard 
to  object  to  that  not  being  done  which  he  wrongfully  prevented. 
Ibid.  414. 

5.  Notice  of  application  for  judgment.  A  notice  of  an  application 
for  judgment  against  delinquent  lands,  which  described  the  lands  as 
those  "upon  which  taxes  remain  due  and  unpaid  for  the  year  1871  and 
previous  years,"  is  a  substantial  compliance  with  the  statute  requiring 
such  notice  to  state  the  years  for  which  the  taxes  are  due,  especially 
where  it  does  not  appear  that  the.  land  was  charged  with  the  tax  of 
any  previous  year.     Ibid.  414. 

6.  Proof  of  publication  of  notice  of  application  for  judgment.  "Where 
the  newspapers  are  introduced  in  evidence  containing  notice  of  appli. 
cation  for  judgment  against  delinquent  lands,  this  will  afford  evidence 
of  the  publication  of  the  notice,  if  accompanied  with  other  proof 
that  the  paper  was  a  newspaper  published  in  the  county.     Ibid.  414» 

TOWN  PLAT. 

Its  effect  as  a  convetance  to  the  public. 

1.  A  town  plat,  when  duly  certified,  acknowledged  and  recorded 
according  to  the  statute,  is  deemed,  in  law  and  in  equity,  a  sufficient 
conveyance  to  vest  the  fee  simple  of  the  land  therein  designated  as 
for  public  squares,  parks,  commons,  streets,  alleys  or  other  public 
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Its  effect  as  a  conteyance  to  the  public.  Continued. 
uses,  in  the  corporation  for  the  uses  and  purposes  expressed  or  in- 
tended,  and  as  a  general  warranty  against  the  donors  to  the  donees 
for  the  uses  and  purposes  intended.  The  statute  makes  the  munici- 
pality a  trustee  to  effectuate  the  intention  of  the  donor.  City  of  Jack^ 
sonmlle  v.  The  Jacksonville  Railway  Co.  540. 

TRESPASS. 

Trespass  to  the  person. 

1.  Where  trespass  was  committed  on  innocent  party  under  belief  that 
it  was  necessary  to  self-defense.  Where  a  person  is  assaulted  and  felled 
to  the  floor  by  violence,  and  in  the  difficulty  strikes  an  innocent 
party  without  malice  and  under  circumstances  which  would  have  led 
a  reasonable  man  to  believe  it  was  necessary  to  his  proper  self-defense, 
he  will  not  be  liable,  either  civilly  or  criminally,  for  the  injury  so 
inflicted  by  him  upon  such  unoflendingpartj'.    Paxton  v.  Boyer,  132. 

2.  A  person  is  not  liable  for  an  unintentional  injury  resulting  from 
a  lawful  act,  such  as  exercising  his  right  of  self-defense  when  attacked^ 
where  neither  negligence  nor  folly  is  imputable  to  him,  and  the  bur- 
den  of  proving  the  negligence  or  folly,  when  the  act  is  lawful,  is  upon 
the  plaintifi".     Ibid.  132, 

3.  Of  the  intent.  The  rule  is  well  established  that,  in  an  action  for 
assault  and  battery,  the  plaintifi"  must  be  prepared  with  evidence  to 
show,  either  that  the  intention  was  unlawful,  or  that  the  defendant 
was  in  fault.     Ibid.  132. 

4.  When  the  intent  becomes  material.  The  motive,  intent  or  design 
of  the  wrong-doer  towards  the  plaintitt"  is  not  the  criterion  as  to  the 
form  of  the  remedy,  for,  where  the  act  occasioning  the  injury  is  un- 
lawful, the  intent  of  the  wrong-doer  is  immaterial ;  but  where  the 
party  inflicting  the  injury  is  no  wrong-doer,  but  is  exercising  a  right 
or  doing  a  lawful  act,  and  injury  results  to  another,  then  the  intent 
becomes  material,  as  also  the  question  of  reasonable  care.     Ibid.  132. 

Act  done  under  jxtoicial  proceeding. 

5.  Party  liable  in  trespass.  In  courts  of  special  and  limited  juris- 
diction, the  rule  is  strict,  that  the  party  becomes  a  trespasser  who 
extends  the  power  of  the  court  to  a  case  in  which  it  can  not  lawfully 
be  extended.  The  writ,  in  a  case  where  such  a  court  has  failed  to 
acquire  jurisdiction,  will  not  protect  the  party  in  whose  favor  it 
issues,  or  those  acting  under  his  direction,  and  it  will  be  presumed 
he  purchased  the  same,  and  he  will  be  liable  for  the  officer's  act  done 
by  his  direction.     Raskins  et  al.  v.  Raskins,  446. 

Acts  op  officer  under  process. 

6.  When  officer  liable  as  trespasser.    See  OFFICERS,  2. 
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When  the  action  will  lie. 

7.  Wliere  a  railroad  is  constructed  in  a  street,  the  fee  of  which  is  in 
an  individual — remedy  of  the  owner  in  trespass.     See  HIGHWAYS,  5. 

USURY. 
Penalty  for  non-payment  of  note  when  due. 

Whether  recoverable. .  See  PROMISSORY  NOTES,  1, 2. 

VARIANCE. 

Between  declaration  and  instrument  sued  on.     See  PLEADING 
AND  EVIDENCE,  1,  3. 

VENDOR'S  LIEN.    See  LIENS,  8  to  12. 

VENDOR  AND  PURCHASER.  ^ 

Duty  of  vendor  to  remove  incumbrance. 

1.  Under  an  agreement  to  that  effect.  Where  the  complainant,  hav- 
ing title  with  another  to  a  farm,  subject  to  a  heavy  incumbrance  for 
purchase  money,  with  such  other  party  sold  the  same  to  a  land  com- 
pany for  the  sum  it  cost  them,  the  vendors  agreeing  to  discharge  the 
Incumbrance,  and  being  unable  to  do  so,  the  complainant  agreed  with 
the  company  to  pay  $1278  which  he  owed  the  company  on  calls  of 
stock,  in  a  few  days,  and  to  discharge  the  balance  of  the  incumbrance, 
except  $5000  thereof,  which  the  company  were  to  assume,  and  the 
company  accepted  a  deed  under  the  mistaken  belief  that  he  had  paid 
said  sum  of  $1278  on  the  incumbrance,  and  paid  him  and  the  other 
owner  $1394.80  on  the  land,  and  the  land  was  afterwards  sold  under 
the  incumbrance  and  passed  redemption :  Held,  that  the  complainant 
having  failed  to  discharge  the  incumbrance,  except  as  to  $5000,  could 
not  enforce  the  contract  against  the  compan}- ;  that  the  acceptance 
of  the  deed  under  a  misapprehension  of  fact  could  not  bind  the  com- 
pany  to  complete  the  contract ;  and  that  it  was  not  bound  to  apply 
the  moneys  due  the  complainant  and  the  other  owner  in  discharge 
of  the  incumbrance  or  in  redemption  from  the  sale  thereunder. 
Stevenson  v.  Mathers,  123. 

Action  op  forcible  detainer. 

2.  When  the  action  lies  as  between  vendor  and  purchaser.  See  FOR- 
CIBLE ENTRY  AND  DETAINER,  3,  4,  5. 

VENUE. 
Change  of  venue. 

1.  Waiver  of  defects  in  certificate.  The  defendant  moved  to  strike 
a  cause  from  the  docket  of  the  court  to  which  the  venue  had  been 
changed,  for  irregularities  in  the  certificate  of  the  clerk  of  the  court 
in  which  the  action  originated.  But  it  was  shown  that  he  had  ap- 
peared in  the  court  to  which  the  cause  had  been  sent,  at  a  previous 
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term,  and  excepted  to  the  ruling  of  the  court  in  suppressing  a  depo- 
sition; and,  also,  upon  motion  and  affidavit,  obtained  a  continuance: 
Held^  that  his  appearance  at  the  preceding  term,  and  the  steps  taken 
by  him  in  the  cause,  were  a  waiver  of  any  irregularities  there  might 
have  been  in  the  clerk's  certificate.    Flagg  v.  Roberts,  485. 

VERDICT. 

Special  verdict. 

1.  Under  act  of  l^l'Z — discretionary.  The  practice  of  propounding 
special  questions  to  the  jury  is  authorized  by  section  51  of  the  Prac- 
tice Act  of  1872,  but  it  is  discretionary  with  the  court  whether  it  will 
do  so  or.  not.     City  of  Bloomington  v.  Heiland.,  278. 

Effect  of  a  special  verdict. 

2.  In  an  action  of  trespass  for  an  assault  and  battery,  the  jury 
found  the  defendant  guilty,  and  assessed  the  plaintiff's  damages  at 
$450,  and  further  found  in  their  verdict  that,  from  the  evidence,  the 
blow  complained  of  was  struck  by  the  defendant  without  malice  and 
under  circumstances  which  would  have  led  a  reasonable  man  to 
believe  it  was  necessary  to  his  proper  self-defense:  Held,  that  the 
defendant  was  entitled  to  a  judgment  in  his  favor  on  the  special  ver- 
dict.   Paxton  V.  Bayer,  132. 

WAIVER. 
Consenting  to  go  to  trial. 

Waiver  of  demurrer  to  declaration  tTiereby.    See  PRACTICE,  8. 
Waiver  op  vendor's  lien.    See  LIENS,  8,  9, 10. 
As  to  person  serving  notice. 

Waiver  of  objection  thereto.    See  NOTICE,  8. 
On  change  op  venue. 

Waiver  of  defects  in  certificate.    See  VENUE,  1. 

WARRANTY. 
On  sale  op  chattels. 

Breach  of  warranty — how  woailed  of.    See  RECOUPMENT,  1. 

WILLS. 
Of  a  devise  to  survivors. 

1.  Time  when  the  right  of  survivorship  applies.  The  rule  which 
considers  a  gift  to  survivors  simply  as  applying  to  objects  living  at 
the  death  of  the  testator,  is  confined  to  those  cases  in  which  there  is 
no  other  period  to  which  such  survivorship  can  be  referred.  Where 
such  gift  is  preceded  03-  a  lite,  or  other  prior  interest,  it  takes  effect  in 
favor  of  those  who  survive  the  period  of  distribution,  and  those  only., 
Bidgeway  et  al.  v.  Underwood  et  al.  419. 
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2.  Where  a  testator  gave  his  wife  an  interest  in  his  land  during 
her  life,  in  lieu  of  dower,  for  her  support,  and  then  provided  that,  at 
the  death  of  his  wife,  and  on  his  youngest  child  coming  of  age,  the 
same  should  be  sold  and  the  proceeds  divided  among  his  seven 
youngest  children,  their  heirs  and  assigns  forever,  and  that,  "if  one  or 
more  of  such  children  should  die  before  inheriting  his,  her  or  their 
inheritance,  to  be  equally  divided  amongst  the  remainder  of  the 
seven : "  Held,  that  the  right  of  survivorship  would  be  referred  to 
the  period  of  distribution,  which  was  after  the  death  of  the  widow 
and  the  majority  of  the  youngest  child,  and  not  to  the  time  of  the 
testator's  death.     Bidgeway  et  al.  v.  Underwood  et  al.  419. 

Of  the  words  "iNHERITINa"  AND  "INHERITANCE." 

3.  Of  their  meaning  when  used  ir^  a  will.  In  such  a  devise,  the 
words  "  inheriting  "  and  "  inheritance  "  refer  to  the  same  thing — the 
distributive  share  of  the  proceeds  arising  from  the  sale  of  the  land. 
Those  words  could  noi  refer  to  title  by  descent,  as  the  children  could 
not  take  their  share  until  long  after  the  death  of  the  testator,  and 
even  then  the  legal  title  did  not  descend  to  the  seven  youngest,  but 
to  all  his  children,  there  being  others,  and,  besides,  the  legal  title  was 
not  to  be  divided,  but  the  money  to  arise  from  its  sale.     Ibid.  419. 

Devise  op  land  to  be  sold. 

4.  Right  of  devisees  to  elect  to  treat  devise  of  land  to  be  comierted  into 
money,  as  realty.  Where  land  is,  by  will,  directed  to  be  sold,  and  the 
proceeds  divided  among  certain  devisees,  they  have  the  right  to  elect 
to  take  the  land  itself;  and  it  seems  that,  if  they  all  unite  in  a  convey, 
ance  of  the  land  to  a  third  party,  this  will  be  an  exercise  of  their  right 
to  treat  the  interest  devised  as  realty.  But  such  a  conversion  of  the 
property  from  personalty  to  real  estate,  or  the  contrary,  can  not  be 
made  by  a  part  only  of  the  beneficiaries.  Therefore,  if  .the  convey, 
ance  of  either  of  them  is  insufiBcient  to  pass  real  estate,  the  deeds  of 
the  others  will  not  have  such  an  effect.     Ibid.  419. 

Expense  of  contesting  a  will. 

5.  Not  a  charge  against  the  estate.  See  ADMINISTKATION  OF 
ESTATES,  4. 

Subsequent  probate  of  a  "will. 

6.  Effect  thereof  upon  liability  of  prior  administrator.    Same  title,  1. 

7.  Effect  of  probate  as  between  legatees  and  distributees.   Same  title,  3. 

WITNESSES. 

Competency 

1.  Of  loidow  of  a  deceased  party.  On  a  bill  for  specific  performance 
of  a  contract  for  the  sale  of  land,  by  the  heirs  at  law  of  the  vendee,  the 
rridow  of  the  vendee  is  a  competent  witness  for  the  heirs.  The  fact 
that  the  transaction  or  conversation,  sought  to  be  proved,  occurred 
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during  the  marriage,  does  not  alone,  under  the  statute  of  1867,  rela- 
ting to  evidence,  render  her  incompetent.  To  render  her  so,  she  must 
be  called  as  a  witness  for  or  against  her  husband.  Section  two  of  that 
act  applies  only  where  either  the  husband  or  wife  is  a  party  to  the 
suit.    Deniston  et  al.  v.  Roagland,  ChioTdian,  265. 
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